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No.  13,931. 

The  Indiana,  Bloomington  and  Western  Railway 

Company  v.  Hammock. 

Negligence.— Contributory  Negligence.— Bailroad  — Statutory  Signals. — High- 
way Crossings. — Where  a  person  is  injured  by  a  moving  train,  at  a  high* 
way  and  railroad  crossing,  with  which  he  is  familiar,  the  fault  is,  prima 
facie,  his  own,  and  it  is  essential,  in  an  action  for  such  injury,  that  the 
proof  should  show  that  the  plaintiff  was  himself  in  the  exercise  of  due 
care,  although  there  was  a  failure  on  the  part  of  the  railroad  company 
to  do  its  duty  in  giving  signals  required  by  statute. 

Contributory  Negligence.  — -  What  Constitutes.  —  Obstruction  of  View.— 
Highway  Crossing. — In  an  action  for  a  personal  injury  received  at  a  high- 
way crossing  by  a  collision  with  a  moving  train,  where  the  evidence 
shows  that  the  plaintiff  as  he  approached  the  crossing,  with  which  he 
was  familiar,  was  in  full  view  of  the  railroad  track,  in  the  direction  of 
the  approach  of  the  train,  for  a  distance  of  one  thousand  or  fifteen 
hundred  feet,  until  he  reached  a  point  ten  rods  distant  from  the  crossing, 
where  such  view  was  obstructed  until  a  point  was  reached  three  rods 
from  the  crossing,  from  which  point  to  the  railroad  track  an  approach- 
ing train  could  be  seen  for  a  distance  of  eighty  rods,  and  where  the 
plaintiff  testifies  that  on  approaching  the  crossing  he  looked  in  the 
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proper  direction,  but  when  he  did  so  the  train  was  so  near  upon  him 
that  there  was  no  means  of  escape,  there  is  such  contributory  negligence 
as  will  prevent  a  recovery. 
Same. — In  such  a  case,  a  person  who  could  have  avoided  injury  by  exer- 
cising the  opportunity  to  look  for  an  approaching  train,  will  be  regarded 
as  having  made  the  attempt  to  cross  the  railroad  track  after  having 
seen  the  train  approach.  * 

From  the  Madison  Circuit  Court. 

C.  W.  Fairbanks,  0.  Gresham,  J.  A.  New,  J.  W.  Jones,  C7. 
L.  Henry  and  H.  0.  Ryan,  for  appellant. 
C.  8.  Hernly  and  S.  H.  Brown,  for  appellee. 

Mitchell,  C.  J. — Oliver  Hammock  and  his  son-in-law, 
David  Bolen,  while  going  north  over  a  public  highway, 
standing  in  an  open  two-horse  wagon,  came  in  collision  with 
a  west-bound  freight  train  at  the  highway  crossing  of  the 
appellant  company's  line.  Both  were  thrown  from  the 
wagon ;  Bolen  was  killed,  and  the  appellee  sustained  6erious 
bodily  injury.  This  occurred  between  9  and  10  o'clock  A. 
M.  of  September  15th,  1884. 

In  an  action  to  recover  damages  for  the  alleged  negligence 
of  the  railway  company,  in  failing  to  give  the  signals  re- 
quired by  law,  and  for  running  its  train  at  an  alleged  im- 
moderate rate  of  speed,  the  plaintiff  had  a  verdict  and  judg- 
ment for  eight  hundred  dollars. 

So  far  as  appears  from  the  evidence  in  the  record,  there 
does  not  seem  to  have  been  any  delinquency  imputable  to 
the  railway  company,  unless  it  was  the  failure  of  those  in 
charge  of  its  train  to  give  the  signals  required  by  statute 
upon  approaching  the  highway  crossing.  Upon  that  subject 
the  witnesses  are  in  irreconcilable  conflict.  All  those  con- 
nected with  the  running  of  the  train,  and  two  or  three  others 
wholly  disinterested,  testify  affirmatively  and  positively  that 
the  whistle  was  sounded  at  the  required  distance  from  the 
crossing,  while  others  testify  with  equal  assurance  that  it 
was  not  sounded  until  it  was  too  late  to  avoid  the  collision 
which  followed  immediately. 
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Fully  recognizing  the  rule,  applicable  to  the  issue  involved, 
that  affirmative  evidence  that  an  act  was  performed,  or  that 
a  particular  thing  did  occur,  is  entitled  to  more  weight  than 
merely  negative  evidence  upon  the  same  subject — Stitt  v. 
Huidekopers, 17  Wall.  384;  Steves  v.  Oswego,  etc.,  R.  R.  Co.,  18 
N.  Y.  422 ;  Wharton  Neg.,  section  806 — we  are  nevertheless 
of  opinion  that  the  finding  of  the  jury  in  respect  to  the 
failure  of  the  railway  company  to  give  the  signals  required, 
can  not  be  said  to  be  so  far  without  support  in  the  evi- 
dence as  to  justify  a  reversal  under  the  rule  which  governs 
in  this  court.  Conceding,  therefore,  that  the  railway  com- 
pany was  derelict  in  its  duty  in  the  respect  mentioned,  it 
was  necessary,  before  the  plaintiff  was  entitled  to  recover, 
that  it  should  have  appeared  that  the  injury  complained 
of  resulted  from  the  neglect  of  the  company,  and  not  from 
any  negligence  of  the  plaintiff  which  materially  contrib- 
uted thereto.  As  was  said,  in  effect,  in  Cincinnati,  etc., 
R.  R.  Go.  v.  Butler,  103  Ind.  31 :  If  the  plaintiff's  neg- 
ligence contributed  to  the  accident,  then  the  injury  was  not, 
in  contemplation  of  law,  caused  by  the  defendant's  neg- 
ligence. There  is  no  presumption  that  a  person  injured  on 
a  highway  and  railroad  crossing,  with  which  he  was  familiar, 
was  himself  free  from  negligence.  Prima  facie,  the  fault 
was  his  own,  and  it  is,  therefore,  essential  that  the  proof 
should  show  that  the  plaintiff  was  himself  in  the  exercise 
of  due  care.  Indiana,  etc.,  R.  W.  Co.  v.  Greene,  106  Ind. 
279  (55  Am.  R.  736),  and  cases  cited ;  Louisville,  etc.,  R.  R. 
Co.  v.  Orr,  84  Ind.  50;  Toledo,  etc.,  R.  W.  Co.  v.  Branna- 
gan,  75  Ind.  490;  City  of  Warsaw  v.  Dunlap,  112  Ind.  576. 

The  evidence  shows,  without  substantial  contradiction,  that 
the  plaintiff  was  familiar  with  the  crossing;  that  he  and 
his  son-in-law  were  proceeding  along  a  public  highway  in  a 
two-horse  wagon,  going  in  a  northerly  direction.  Looking  to 
the  east,  the  railroad  track  was  in  plain  sight  of  travellers 
going  northward  on  the  highway  for  a  distance  of  from  one 
thousand  to  fifteen  hundred  feet,  until  a  point  about  ten  rods 
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distant  from  the  crossing  was  reached.  Then  for  a  distance 
of  seven  rods  the  view  of  the  road  to  the  east  was  obstructed 
by  a  farm-house  and  farm  buildings.  For  the  last*three  rods 
before  going  upon  the  track,  the  railway  track  was  visible  to 
a  person  looking  to  the  east  for  a  distance  of  eighty  rods  at 
least. 

The  plaintiff  testified  that  he  looked  to  the  east,  but  that, 
when  he  looked,  the  approaching  train  was  so  near  upon  the 
wagon  that  he  saw  no  means  of  escape.  The  conclusion  is, 
therefore,  irresistible  that  the  plaintiff  neglected  to  look  to 
the  east  until  the  team  and  wagon  had  substantially  reached 
the  railroad  track. 

All  of  the  witnesses  say  the  railway  track  was  visible  from 
the  highway  for  a  distance  of  eighty  rods  to  the  east,  all  the 
way  from  a  point  three  rods  distant  from  the  track,  and  many 
of  them  affirm  that  it  could  have  been  seen  without  material 
hinderance  at  any  time  after  reaching  a  point  seventy  feet 
from  the  track. 

It  is,  therefore,  certain  that  if  the  plaintiff  had  looked  to 
the  east  when  he  reached  a  point  fifty  feet  from  the  track,  he 
would  have  seen  the  approaching  train  in  time  to  have  avoided 
the  accident. 

This  being  so,  the  failure  of  the  railway  company  to  per- 
form its  statutory  duty  was  not,  in  legal  contemplation,  the 
efficient  cause  of  the  injury. 

The  rule  which  governs  cases  like  the  present  is  well  stated 
by  the  author  of  a  valuable  treatise  in  the  following  language : 
"No  failure  on  the  part  of  the  railroad  company  to  do  its 
duty  will  excuse  any  one  from  using  the  senses  of  sight  and 
hearing,  upon  approaching  a  railway  crossing,  and,  whenever 
the  due  use  of  either  sense  would  have  enabled  the  injured 
person  to  escape  the  danger,  the  injury  is  conclusive  evidence 
of  negligence,  without  any  reference  to  the  railroad's  failure 
to  perform  its  duty."     Beach  Cont.  Neg.,  section  64. 

The  evidence  tends  to  show  that  the  railroad  track  was 
elevated  several  feot  above  the  level  of  the  highway,  so  that 
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there  could  have  been  no  difficulty  in  halting  the  team  before 
making  the  ascent,  if  attention  had  been  given  to  the  situa- 
tion. Salter  v.  Utica,  etc.,  B.  R.  Co.,  88  N.  Y.  42 ;  2  Wood 
Railway  Law,  1302-3-4. 

Persons  who  could  have  avoided  injury  by  exercising  the 
opportunity  to  look  for  an  approaching  train,  will  be  regarded 
as  having  made  the  attempt  to  cross  after  having  seen  the 
train  approach. 

The  evidence  does  not  sustain  the  verdict.  It  was  error  to 
overrule  the  motion  for  a  new  trial. 

Judgment  reversed,  with  costs. 

Filed  Dec.  29, 1887. 


S 


No.  13,791. 

Butler  et  al.  v.  The  State. 

Criminal  Law. — Misdemeanor. — Justice  of  the  Peace. — Lack  of  Authority  to 
Inflict  Adequate  Penalty.  —  Recognizance,  —  Practice. — Statute  Construed. — 
Where,  under  the  provisions  of  section  1636,  R.  S.  1881,  a  justice  of 
the  peace,  after  hearing  the  evidence  against  a  prisoner  charged  with  a 
misdemeanor,  reaches  the  conclusion  that  he  is  not  authorized  to  inflict 
adequate  punishment,  and  takes  a  recognizance  from  the  prisoner  for 
his  appearance  at  the  proper  court,  it  is  only  necessary  for  him  to  file 
such  recognizance  with  the  clerk  of  such  court.  His  failure  to  file  a 
transcript  or  the  original  papers  does  not  affect  the  proceedings  there- 
after to  be  taken. 

Same. — Criminal  Pleading  and  Practice. — Trial  in  Circuit  Court  on  Affidavit 
Alone. — Motion  in  Airest. — The  defendants  were  arraigned  before  a  jus- 
tice of  the  peace  upon  an  affidavit  charging  a  misdemeanor.  The 
justice,  after  hearing  the  evidence,  concluded  that  he  had  not  authority 
to  inflict  adequate  punishment,  and  recognized  the  prisoners  to  the  cir- 
cuit court,  transmitting  thereto  the  papers  in  the  cause.    In  the  circuit 
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court  a  trial  was  had  upon  the  original  affidavit,  without  information, 
which  resulted  in  a  conviction, 

'Hddy  that  the  proceedings  were  invalid,  and  that  a  motion  in  arrest  of 
judgment  should  have  been  sustained. 

Sake. — Prosecution  in  Circuit  Oouri  Must  be  by  Indictment  or  Information. — 
Appeal.— Criminal  prosecutions  in  the  circuit  or  criminal  courts,  except 
in  coses  of  appeals  from  justices  of  the  peace,  must  be  based  on  indict- 
ment or  on  affidavit  and  information. 

From  the  Parke  Circuit  Court. 

P.  8.  Kennedy,  8.  C.  Kennedy,  W.  H.  Tliompson,  J.  West 
and  F.  M.  Howard,  for  appellants. 

L.  T.  Michener,  Attorney  General,  J.  T.  Johnston,  H.  E. 
Hadley  and  H.  Daniels,  for  the  State. 

Niblack,  J. — This  was  a  criminal  prosecution  against  the 
appellants,  Benjamin  Butler,  Richard  Butler  and  Major  But- 
ler, for  an  alleged  assault  and  battery  on  one  John  W.  Chesser, 
commenced  before,  and  based  upon  an  affidavit  filed  with,  a 
justice  of  the  peace. 

The  venue  was  changed  to  another  justice,  who,  after  hear- 
ing the  evidence,  came  to  the  conclusion  that  the  punishment 
he  was  authorized  to  inflict  was  not  adequate  to  the  nature 
of  the  offence  shown  to  have  been  committed.  Whereupon, 
at  the  request  of  the  appellants,  and  by  consent  of  the  at- 
torneys for  the  State,  they,  the  appellants,  were  required  to 
enter  into  a  recognizance  for  their  appearance  at  the  circuit 
court  on  the  first  day  of  the  ensuing  term  to  answer  the  charge 
so  preferred  against  them,  which  they  did  accordingly. 

In  the  circuit  court  the  appellants  were  tried  upon  the  af- 
fidavit filed  with  the  justice,  no  information  having  been  filed 
upon  it,  and  a  jury  found  them  guilty  as  charged,  assessing 
a  fine  of  three  hundred  dollars  each  against  Benjamin  Butler 
and  Richard  Butler,  and  of  one  hundred  dollars  against 
Major  Butler. 

After  a  return  of  the  Verdict,  the  appellants  moved  in  ar- 
rest of  the  judgment  upon  the  ground  that,  as  no  informa- 
tion had  been  filed,  the  court  had  no  jurisdiction  to  try  them 
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upon  the  charge  contained  in  the  affidavit.  But  that  motion 
was  overruled,  and  the  State  had  judgment  on  the  verdict, 
and  the  appellants  complain  that  the  circuit  court  erred  in  so 
refusing  to  arrest  the  judgment. 

Under  section  1625,  R.  S.  1881,  any  justice  of  the  peace 
of  the  proper  county  may,  upon  complaint  made  upon  affi- 
davit alone,  charging  any  person  with  the  commission  of  a 
felony  or  a  misdemeanor,  cause  such  person  to  be  arrested 
and  brought  before  him  for  a  preliminary  examination,  or  a 
trial,  as  the  nature  of  the  charge  may  require.  Where  the 
charge  amounts  to  a  misdemeanor  only,  a  jury  may,v  under 
section  1635,  be  demanded. 

Section  1643  is  as  follows:  "Any  prisoner  against  whom 
any  punishment  is  adjudged  may  appeal  to  the  criminal 
court,  and,  if  there  be  none,  then  to  the  circuit  court  of  the 
county,  within  ten  days  after  trial,  on  entering  into  recog- 
nizance for  his  appearance  at  the  next  term  of  such  court,  as 
in  other  cases ;  and  such  appeal  shall  stay  all  proceedings." 

Under  a  statute  similar  to  the  above  it  was  held,  in  the 
case  of  Wachsteiter  v.  State,  42  Ind.  166,  that  an  appeal  taken 
in  pursuance  of  its  provisions  was  triable  in  the  criminal  or 
circuit  court  upon  the  affidavit  filed  before  the  justice,  with- 
out the  necessity  of  filing  an  information  in  the  cause,  and 
such  is  doubtless  the  permissible,  and  in  every  way  proper, 
practice  under  section  1643,  above  set  out.  This  is  upon  the 
theory  that,  by  the  appeal,  the  criminal  or  circuit  court  ac- 
quires all  the  peculiar  jurisdiction  which  the  justice  was  en- 
titled to  exercise  in  the  cause,  and  hence  becomes  authorized 
to  hear  and  determine  the  appeal  in  a  more  summary  way 
than  a  cause  may  be  which  is  commenced  in  a  court  of  gen- 
eral criminal  jurisdiction.  As  applicable  to  this  latter  class 
of  courts,  section  1730,  R.  S.  1881,  provides  that  "The  first 
pleading  on  the  part  of  the  State  is  either  an  indictment  or 
information/'  and  under  this  and  kindred  provisions  of  our 
present  criminal  code,  all  criminal  causes,  originating  in  the 
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criminal  or  circuit  courts,  must  be  prosecuted  either  upon  an 
indictment  or  affidavit  and  information.  Section  1679,  R. 
S.  1881 ;  Lindsey  v.  State,  72  Ind.  39  ;  Hoover  v.  State,  110 
Ind.  349. 

The  only  instance  known  to  us  in  which  a  person  may  be 
tried  on  a  criminal  charge  in  a  criminal  or  circuit  court  upon 
an  affidavit  alone,  is  upon  an  appeal  from  a  justice  of  the 
peace  under  section  1643,  to  which  reference  has  been  made, 
as  above  stated. 

As  was  said  in  the  case  of  Byrne  v.  State,  47  Ind.  120,  an 
information  is  a  well  recognized  pleading  in  criminal  prose- 
cutions in  courts  of  superior  jurisdiction,  but  that  an  affidavit 
is  not.     See,  also,  Moniger  v.  State,  48  Ind.  383. 

When  complaint  is  made,  and  the  person  charged  is  taken 
before  a  justice  of  the  peace,  section  1636  requires  that  u  Such 
justice  or  jury,  if  they  find  the  prisoner  guilty  of  a  misde- 
meanor, shall  assess  his  punishment;  or  if,  in  their  opinion, 
the  punishment  they  are  authorized  to  assess  is  not  adequate 
to  the  offence,  they  may  so  find,  and,  in  such  case,  the  justice 
shall  hold  such  prisoner  to  bail  for  bis  appearance  before  the 
proper  court,  or  commit  him  to  jail  in  default  of  such  bail." 

When  a  justice  of  the  peace  reaches  the  conclusion  that 
he  is  not  authorized  to  inflict  adequate  puuishment,  and  ac- 
cepts a  recognizance  from  the  prisoner  for  his  appearance 
before  the  proper  court,  as  in  this  section  provided,  the  affi- 
davit filed  with  him  as  a  complaint  has  performed  its  office, 
and  has  no  longer  any  force  or  effect  as  a  pleading  in  the 
cause.  All  that  remains  for  the  justice  to  do,  of  an  essen- 
tial character,  is  for  him  to  file  the  recognizance  with  the 
clerk  of  the  court  in  which  the  prisoner  is  required  to  ap- 
pear. While  it  is  entirely  proper  for  him,  also,  to  file  a 
transcript  of  his  proceedings,  together  with  the  original 
papers  in  the  cause,  with  the  clerk,  he  is  not  required  to  do 
so,  as  in  cases  of  appeals,  and  his  failure  either  to  so  file  a 
transcript  or  the  original  papers  does  not  affect  the  proceed- 
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ings  which  may  thereafter  be  taken  against  the  prisoner  in 
the  criminal  or  circuit  court,  which  have  no  dependence  upon 
those  had  before  the  justice. 

A  prisoner,  having  entered  into  such  a  recognizance  as  that 
provided  for  in  section  1636,  is  simply  required  to  appear  in 
the  court  named  in  his  recognizance  to  answer  such  charge 
as  may  be  preferred  against  him,  whether  by  indictment  or 
by  affidavit  and  information,  as  an  original  proceeding  in  that 
court,  and  not  for  further  trial  on  the  complaint  filed  with 
the  justice.  State  v.  Thurston,  7  Blackf.  148 ;  Schroeder's 
McDonald's  Treatise,  777. 

The  fact  that  the  recognizance  in  this  case  was  entered 
into  at  the  request  of  the  appellants,  and  by  agreement  of 
the  parties,  is  of  no  consequence  in  a  legal  point  of  view. 
The  general  scope  and  meaning  of  the  recognizance  was  not 
thereby  enlarged,  nor  was  any  new  or  additional  jurisdic- 
tion thereby  conferred  on  the  circuit  court.  Fawcett  v.  State, 
71  Ind.  590. 

What  we  have  said  necessarily  leads  us  to  the  further  con- 
clusion that  the  circuit  court  erred  in  overruling  the  motion 
in  arrest  of  judgment,  and  that  for  that  error  the  judgment 
ought  to  be  reversed.     Wuehart  v.  State,  104  Ind.  407. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Nov,  29, 1887. 
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184  ®48'      Railroad. — Judgment  for  Slock  Killed  or  Injured,— Enforcement  of. — Mode  of 

Procedure. — Statute  Construed. — The  proceeding  of  a  judgment  plaintiff, 

101  under  the  provisions  of  section  4030,  R.  S.  1881,  to  enforce  the  payment 

186 US 68 1  of  his  judgment  for  animals  killed  or  injured  by  the  locomotives,  etc.,  of 

164  222  a  ""I™**!  company,  is  a  new  and  original  suit  or  proceeding,  to  be  in- 

"Jjt —  stituted  only  in  the  circuit  court  of  the  proper  county. 

167  427f     8a  me. — Pleading. — Statutory  Motion  in  Effect  a  Complaint. — Issue. — In  such  a 

168  fig^         proceeding  the  pleading  required  to  be  filed  by  the  plaintiff,  though 
^    647,'         called  in  the  statute  a  motion,  may  be  tested  by  demurrer  as  to  the  suf- 
ficiency of  the  facts  alleged  therein,  and  issues  either  of  law  or  fact 
formed  thereon  as  in  other  civil  actions. 

Same. — Judgment. — Appeal  to  Supreme  Court. — The  decision  of  the  court 
upon  the  hearing  of  such  suit  or  proceeding  is  not  interlocutory,  but  is 
a  final  order  and  judgment,  from  which  an  appeal  will  lie  to  the  Supreme 
Court,  without  regard  to  the  amount  of  the  judgment  sought  to  be 
enforced. 

Pleading. — Motion  to  Strike  Out. — A  motion  to  strike  out  a  pleading  ad- 
mits the  truth  of  all  the  facts  well  pleaded,  for  the  purposes  of  the  mo- 
tion, and  should  not  be  sustained  if  the  facts  stated  therein  are  relevant 
or  pertinent  to  the  question  to  which  they  are  addressed,  though  not  suf- 
ficient to  withstand  a  demurrer. 

Judgment. —  Void  When  Rendered  by  Justice  Acting  as  Attorney. — Impeach- 
ment of. — A  judgment  rendered  by  a  justice  of  the  peace,  who  at  that 
time,  and  during  all  the  various  stages  of  the  proceeding,  was  and  had 
been  acting  as  attorney  for  the  party  in  whose  favor  such  judgment  was 
rendered,  is  absolutely  void,  and  may  be  attacked  and  impeached  when- 
ever and  however  it  is  sought  to  be  enforced. 

From  the  Starke  Circuit  Court. 

J.  8.  Slick  and  W.  0.  Johnson,  for  appellant. 
A.  L  Gould  and  G.  A.  Murphy,  for  appellee. 

Howk,  J. — Appellee  Summers  has  moved  the  court  in 
writing  to  dismiss  the  appeal  in  this  cause  for  the  following 
reasons,  namely: 

1.  Because  this  court  has  no  jurisdiction  whatever  of  such 
appeal. 
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2.  Because  it  is  not  an  appeal  from  a  final  judgment,  but 
from  an  order  on  a  motion  under  section  4030,  R.  S.  1881. 

3.  Because  such  appeal  was  taken  from  a  judgment  of  the 
court  below,  in  an  action  which  originated  before  a  justice 
of  the  peace,  wherein  the  amount  in  controversy  did  not  ex- 
ceed fifty  dollars,  exclusive  of  costs,  as  shown  by  the  record. 

It  is  manifest,  we  think,  that  the  consideration  and  deci- 
sion of  appellee's  motion  to  dismiss  this  appeal  will  require 
at  our  hands  an  examination  of  the  entire  record  of  this 
cause.  In  view  of  this  fact,  and  as  counsel  for  both  parties,  * 
as  well  for  appellee  as  for  appellant,  have  fully  argued  the 
cause  on  its  merits,  we  have  concluded  to  consider  and  de- 
cide now  all  the  questions  presented  by  the  appeal  herein 
and  by  appellee's  motion  to  dismiss  such  appeal.  In  argu- 
ment, appellant's  learned  counsel  rely  upon  the  following 
errors,  assigned  upon  the  record,  for  the  reversal  of  the  judg- 
ment or  order  below,  namely: 

1.  The  overruling  of  appellant's  demurrer  to  appellee's 
motion  or  complaint. 

2.  The  sustaining  of  appellee's  motion  to  strike  out  ap- 
pellant's answer  to  his  motion  or  complaint  herein. 

On  the  29th  day  of  September,  1886,  appellee  Summers 
filed  in  the  court  below  his  complaint,  wherein  he  averred 
that,  on  the  15th  day  of  July,  1885,  he  recovered  before  W. 
H.  Weir,  Esq.,  a  justice  of  the  peace  of  Starke  county,  a 
judgment  against  appellant  herein,  a  corporation  duly  or- 
ganized under  the  laws  of  this  State  and  operating  a  railroad 
through  such  county,  for  the  sum  of  $50  and  for  $15.40 
costs,  which  judgment  was  upon  a  complaint  for  stock  killed 
and  injured  by  said  railway  company;  and  that  such  judg- 
ment was  wholly  unpaid,  unappealed  from  and  in  full  force. 
Appellee  further  alleged  that,  on  the  28th  day  of  Septem- 
ber, 1886,  he  caused  a  certified  transcript  of  his  said  judg- 
ment to  be  filed  in  the  clerk's  office  and  recorded  in  the 
order-book  of  such  court ;  and  that  William  Scott,  appel- 
lant's freight  and  ticket  agent  at  North  Judson,  had,  or  would 
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have  in  a  short  time,  moneys  in  his  hands  belonging  to 
appellant  sufficient  to  pay  off  such  judgment  and  costs. 
Wherefore  appellee  asked  that  a  writ  be  issued  requiring 
said  Scott,  agent  as  aforesaid,  to  appear  before  such  court 
and  answer,  upon  oath,  as  to  such  money,  and  for  all  other 
proper  relief. 

It  is  conceded  by  counsel  on  both  sides  that  this  proceed- 
ing or  suit  was  instituted  by  appellee  in  the  court  below 
under  the  provisions  of  section  4030,  supra,  in  force  since 
March  4th,  1863.  In  that  section  it  is  provided  as  follows: 
"Any  person  obtaining  a  judgment  before  a  justice  of  the 
peace  for  any  animal  or  animals  killed  or  injured  by  the 
cars,  locomotives,  or  other  carriages  of  any  railroad  in  this 
State,  upon  the  filing  of  a  certified  transcript  of  such  judg- 
ment in  the  office  of  the  clerk  of  the  eircuit  court  of  the 
county  in  which  such  animal  or  animals  were  killed  or  in- 
jured, and  upon  the  clerk  of  such  court  entering  the  same 
on  the  order-book  thereof,  upon  notice  and  motion  made  in 
such  court,  as  specified  in  the  preceding  section,  shall  be 
entitled  to  the  order  and  proceedings  as  therein  specified." 

Two  things  are  manifest,  we  think,  from  these  statutory 
provisions,  namely :  1 .  That  the  proceeding  of  the  judg- 
ment plaintiff  to  enforce  the  payment  of  his  judgment  by 
notice  and  motion,  as  provided  in  the  statute,  is  not  an  ap- 
peal, nor  in  the  nature  of  an  appeal,  from  the  judgment  of 
the  justice,  but  is  a  new  and  original  suit  or  proceeding  to 
be  instituted,  under  the  statute,  in  the  circuit  court  of  the 
proper  county,  and  in  no  other  court  or  county ;  and  2.  The 
decision  of  the  proper  court,  upon  the  hearing  of  the  suit  or 
proceeding,  is  not  interlocutory,  but  is  a  final  order  and 
judgment,  from  which  an  appeal  will  lie  to  this  court  with- 
out regard  to  the  amount  of  the  justice's  judgment  of  which 
the  court  may  require  the  payment.  From  this  construc- 
tion of  the  statute,  which  seems  to  us  to  be  correct,  it  fol- 
lows necessarily  that  appellee's  motion  to  dismiss  the  appeal 
herein,  for  any  or  all  of  the  causes  specified  therein,  is  not 
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veil  taken  and  can  not  be  sustained.  The  motion  to  dis- 
miss, therefore,  is  overruled,  with  costs.  Louisville,  etc.,  R. 
W.  Co.  v.  Thompson,  62  Ind.  87. 

Appellants  counsel  claim  that  the  complaint  or  motion 
herein  was  bad  on  demurrer,  because  it  failed  to  show  that 
appellee  obtained  his  judgment  before  the  justice  for  anyani- 
mal  or  animals  killed  or  injured  by  appellant's  "cars,  loco- 
motives or  other  carriages."  The  averment  of  the  motion  or 
complaint  on  this  point  is  that  the  "judgment  was  upon  a 
complaint  for  stock  killed  and  injured  by  said  railway  com- 
pany." 

We  are  of  opinion  that  the  motion  or  complaint  herein  was 
sufficient  to  withstand  appellant's  demurrer  thereto.  The  ut- 
most that  can  be  said,  we  think,  against  the  sufficiency  of  the 
motion  or  complaint,  is  that  the  averment  last  quoted  does 
not  show  with  sufficient  certainty  that  appellee's  judgment 
before  the  justice  was  upon  a  complaint  for  stock  killed  and 
injured  by  the  cars,  locomotives  or  other  carriages  of  the  ap- 
pellant. This  objection  to  the  motion  or  complaint,  however, 
if  it  exist,  can  only  be  reached  or  taken  advantage  of  by  a 
motion  to  make  the  pleading  more  certain  and  specific,  and 
a  demurrer  thereto,  on  that  ground,  may  be  overruled  without 
error.  Section  376,  R.  S.  1881 ;  Pittsburgh,  etc.,  R.  W.  Co. 
v.  Hixon,  110  Ind.  225. 

In  appellant's  answer  to  appellee's  motion  or  complaint  the 
material  facts  alleged  were,  that  the  judgment,  the  payment 
of  which  is  sought  to  be  enforced  in  this  proceeding,  was 
rendered  by  and  befofre  a  justice  of  the  peace  who  was  ap- 
pellee's attorney  in  commencing  the  suit  wherein  such  judg- 
ment was  rendered ;  that  he  prepared  appellee's  complaint  in 
that  suit,  and  signed  his  name  thereto  as  plaintiff's  attorney, 
and  filed  the  same  before  another  justice  of  Starke  county, 
and  appeared  before  the  latter  justice  as  appellee's  attorney 
to  prosecute  such  suit;  that  the  venue  of  such  suit  was 
changed  from  the  latter  justice,  and  he  sent  the  same  for  trial 
to  the  justice  of  the  pgace  who  was  appellee's  attorney  therein, 


14  SUPREME  COURT  OF  INDIANA, 

The  Chicago  and  Atlantic  Railway  Company  v.  Summers. 

and  who  took  jurisdiction  thereof  and  rendered  the  judg- 
ment therein  mentioned  in  the  motion  or  complaint  in  this 
proceeding.  % 

It  was  further  averred  in  appellant's  answer  herein,  that 
while  such  suit  was  pending  before  appellee's  attorney  therein, 
as  such  justice  of  the  peace,  and  on  the  day  set  for  the  trial 
of  such  cause,  appellant  herein  appeared  specially  before  such 
justice  and  filed  its  verified  plea  in  abatement  to  the  jurisdic- 
tion of  such  justice  to  hear  and  determine  such  suit,  for  the 
reason  following,  namely  :  "  That  said  justice  drew  up  and 
signed  the  complaint  herein  as  the  attorney  for  the  plaintiff, 
and  was  regularly  employed  by  the  plaintiff  to  act  as  his  at- 
torney herein,  and  has  ever  since  been  and  is  now  acting  as 
such  attorney  for  plaintiff  in  this  action,  with  his  said  part- 
ner, Murphy." 

It  was  further  averred  in  its  answer  herein,  that  appellant 
then  withdrew  from  such  suit  and  appeared  no  further  therein  ; 
and  that  thereupon  such  justice  of  the  peace,  still  acting  as 
the  attorney  for  the  plaintiff,  and  not  otherwise,  entered  of 
record  upon  his  docket,  as  such  justice,  his  judgment  in  such 
suit,  the  payment  of  which  is  sought  to  be  enforced  by  ap- 
pellee's motion  in  this  suit  or  proceeding. 

Appellee's  written  motion  to  strike  out  appellant's  answer 
herein,  the  substance  of  which  we  have  just  given,  was  sus- 
tained by  the  court  below,  and  to  this  ruling  appellant  ex- 
cepted and  filed  its  bill  of  exceptions.  This  ruling  is  tha 
second  error  upon  which  appellant's  counsel  rely  for  the  re- 
versal of  the  judgment  below. 

In  his  motion  to  strike  out  appellant's  answer  herein  ap- 
pellee assigned  the  following  causes  therefor,  namely: 

1.  Appellee's  motion  or  complaint  herein  is  one  to  which 
no  answer  will  lie. 

2.  Such  answer  makes  a  collateral  attack  upon  the  judg- 
ment mentioned  in  such  motion  or  complaint. 

3.  Appellant's  answer  is  immaterial  and  irrelevant.  And, 
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4.  Appellee's  motion  or  complaint  herein  is  an  ex  parte 
proceeding. 

We  are  of  opinion  that  the  court  below  clearly  erred  in 
rejecting  or  striking  out  appellant's  answer  herein.  As  we 
have  already  said,  appellee's  motion  or  complaint  herein  was, 
under  the  statute,  the  institution  of  a  new  suit  or  proceeding 
by  appellee  and  against  the  appellant.  In  other  words,  such 
suit  or  proceeding  was  the  "  one  form  of  action  for  the  en- 
forcement of  private  rights,"  which,  in  our  code,  is  a  denom- 
inated a  civil  action."  Section  249,  R.  S.  1881 ;  Burkett  v. 
Holman,  104  Ind.  6. 

Although  the  pleading  first  filed  by  the  plaintiff  in  such  a 
suit  or  proceeding  as  the  one  at  bar  is  called  in  the  statute  a 
motion,  yet  we  do  not  doubt  that  the  sufficiency  of  the  facts 
stated  therein  to  constitute  a  cause  of  action  maybe  tested  by 
demurrer,  nor  that  answers  and  replies  may  be  filed  and 
issues  formed  thereon,  either  of  law  or  fact,  as  in  other  civil 
actions. 

It  has  often  been  held  by  this  court,  and  correctly  so,  we 
think,  that  the  modes  of  procedure  and  rules  of  practice  pre- 
scribed by  our  civil  code  in  civil  actions  are  all  applicable  to 
a  special  statutory  proceeding  for  the  enforcement  of  private 
rights,  except  where  the  statute,  authorizing  and  regulating 
such  special  proceeding,  has  expressly  or  by  fair  implication 
prescribed  a  different  course  of  procedure  or  rule  of  practice 
therein.  Orume  v.  Wilson,  104  Ind.  583 ;  Bass  v.  Elliott,  105 
Ind.  517;  Robinson  v.  Rippey,  111  Ind.  112,  on  p.  118; 
Hutchinson  v.  Trauerman,  112  Ind.  21. 

It  is  assigned  as  a  cause  for  striking  out  or  rejecting  ap- 
pellant's answer  herein,  that  it  makes  a  collateral  attack  upon 
the  judgment  mentioned  in  appellee's  motion  or  complaint. 

It  is  settled  by  our  decisions  that  a  judgment  can  not  be 
attacked  or  impeached  in  a  collateral  suit  or  proceeding  un- 
less it  be  void.  Exchange  Bank  v.  Ault,  102  Ind.  322  ;  Bal- 
timore, etc.,  R.  R.  Go.  v.  North,  103  Ind.  486;  Walker 
v.  Hill,  111  Ind.  223;    Ely  v.  Board,  etc.,  112  Ind.  361. 
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The  doctrine  of  the  cases  cited,  however,  has  no  application 
whatever  to  a  case  where,  as  here,  the  judgment  is  shown  by 
the  averments  of  the  complaint  or  answer  to  have  been  void. 
It  will  not  do  to  say,  we  think,  that  the  averments  of  appel- 
lant's answer  herein  are  immaterial  and  irrelevant,  as  alleged 
by  appellee.  While  it  is  true  that  a  motion  to  strike  out  a 
pleading  is  not  the  equivalent  of  a  demurrer  thereto,  yet, 
where  the  motion  has  been  sustained,  it  must  be  held,  we 
think,  that  such  motion,  like  a  demurrer,  admits  the  truth  of 
all  the  facts  well  pleaded,  for  the  purposes  of  the  motion. 
Under  our  code  it  has  often  been  held  that  a  motion  to  strike 
out  an  answer  will  not  perform  the  office  of  a  demurrer 
thereto  for  the  want  of  sufficient  facts. 

In  the  early  case  of  Port  v.  Williams,  6  Ind.  219,  in  speak- 
ing of  an  answer  which  had  been  struck  out  on  motion,  the 
court  said  :  "  Whether  it  (the  answer)  was  a  sufficient  defence 
to  bar  the  action  was  wholly  immaterial.  It  was,  at  least, 
such  pertinent  matter  as  the  court  ought  not  to  strike  out 
on  motion.  It  was  not  so  irrelevant  as  to  warrant  that ;  it 
was  not  a  sham  defence.  We  are  therefore  of  opinion  that 
the  court  erred  in  sustaining  the  motion  to  strike  out."  To 
the  same  effect  are  the  following  cases:  Clark  v.  Jefferson- 
ville,  etc.,  R.  R.  Co.,  44  Ind.  248 ;  Indianapolis,  etc.,  Oo.  v. 
Caven,  53  Ind.  258  ;  City  of  Elkhart  v.  Simonton,  71  Ind.  7; 
McCammack  v.  McGammack,  86  Ind.  387;  Burk  v.  Taylor, 
103  Ind.  399. 

In  the  case  in  hand  it  can  not  be  claimed  that  the  facts 
stated  in  appellant's  answer  were  not  pertinent  to  appellee's 
motion  or  complaint,  or  were  irrelevant,  or  were  a  sham  de- 
fence to  this  action.  Whether,  therefore,  appellant's  answer 
was  a  good  or  bad  defence  to  this  suit  or  proceeding,  it  is 
certain  that  the  court  below  erred  in  sustaining  appellee's 
motion  to  strike  out  or  reject  such  answer,  and  that,  for  this 
error,  the  judgment  below  must  be  reversed. 

This  conclusion  disposes  of  the  questions  actually  pre- 
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sented  for  decision  by  this  appeal ;  but  it  is  proper,  we  think, 
and,  perhaps,  better  for  the  parties  to  this  suit,  that  we  should 
consider  and  decide  now  the  question  of  the  sufficiency  of 
appellant's  ausWer  herein  to  withstand  a  demurrer  thereto 
for  the  want  of  sufficient  facts.  We  are  of  opinion  that  the  „. 
facts  stated  in  such  answer  are  amply  sufficient  to  constitute 
a  good  defence  in  bar  of  appellee's  suit  or  proceeding,  and 
to  show,  if  sustained  by  the  evidence,  that  the  justice's  judg- 
ment, mentioned  in  the  motion  or  complaint  herein,  was  and 
is  absolutely  null  and  void.  Such  a  judgment  appellant  had 
the  right  to  attack  and  impeach  whenever  and  however  it 
was  sought  to  be  enforced.  If,  at  the  time  his  action  against 
appellant  was  pending  before  the  first  justice,  appellee  in  per- 
son had  been  a  qualified  and  acting  justice  of  the  peace  of, 
Starke  county,  and  if,  when  the  change  of  venue  was  granted, 
the  action  had  been  sent  lo  appellee,  as  such  justice,  and  he 
had  tried  and  decided  the  case,  and  had  rendered  and  entered 
judgmeut  therein  in  his  own  favor  and  against  appellant,  no 
one  could  doubt  that  such  judgment  was  wholly  void  and 
could  not  be  enforced ;  for  such  a  judgment  would  be  in 
direct  violation  of  the  old  and  well  known  legal  maxim, 
namely,  Nemo  debet  esse  Judex  in  propria  sua  causa.  Broom 
Leg.  Max.,  p.  116. 

In  legal  effect,  however,  under  the  averments  of  appellant's 
answer  herein,  the  justice's  judgment,  the  payment  of  which 
is  sought  to  be  enforced  in  this  suit  or  proceeding,  was  ren- 
dered by  the  judgment  plaintiff,  appellee  herein,  in  propria 
sua  causa/  For  it  is  averred  in  such  answer  that  the  justice 
of  the  peace,  to  whom  the  action  was  sent  on  change  of  venue, 
was  "still  acting  as  the  attorney  for  the  plaintiff,  and  not 
otherwise,"  at  the  time  he  rendered  such  judgment  in  the 
aforesaid  action.  If  the  fact  so  averred  be  true,  the  justice's 
judgment  was  unquestionably  void. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
Vol.  113.— 2 
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mantled,  with  instructions  to  overrule  the  motion  to  strike 
out  the  answer,  aud  for  further  proceedings  not  inconsistent 
with  this  opinion. 
Filed  Dec.  29, 1887. 
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No.  12,841. 
FULLEXWIDEK,    ADMINISTRATOR,   V.    WATSON. 

Will. — Personal  Property. — Bequest  Without  Limitation. — Where  a  bequest 
of  personal  property,  without  limitation  to  life  or  particular  use,  is 
made,  and  is  accompanied  by  an  absolute  power  of  disposition,  the  first 
taker  takes  the  whole  interest. 

Same. — Recommendation*  of  Tentator. —  Con  at  ruction. — Admin  istrator. — Under 
a  provision  in  a  will  by  which  all  the  personal  property  of  the  testator 
is  bequeathed  to  his  widow  "to  have  and  enjoy  the  same  as  she  may 
choose,  and  to  dispose  of  the  same  in  such  manner  as  she  mav  desire," 
followed  by  a  request  contained  in  such  will  that  all  of  such  property 
not  disposed  of  at  the  time  of  her  death  be  given  to  certain  named 
grandchildren,  the  widow  takes  the  whole  interest  in  such  property, 
and  at  her  death  it  vests  in  her  administrator  as  part  of  the  assets  of 
her  estate. 

From  the  Montgomery  Circuit  Court. 
A.  2).  Thomas,  for  appellant. 
T.  H.  Histine,  for  appellee. 

Elliott,  J. — The  controversy  in  this  case  arises  upon  the 
provisions  of  a  will  reading  thus: 

"I  give,  devise  and  bequeath  to  my  beloved  wife,  Ann  E. 
Watson,  all  the  real  estate  of  which  I  may  die  seized,  to  have 
and  to  hold  during  her  natural  life.  I  also  will  and  be- 
queath to  my  said  wife  all  my  personal  property,  including 
all  notes  and  accounts  which  may  be  owing  to  me  at  the 
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time  of  my  decease,  to  have,  use  and  enjoy  the  same  as  she 
may  choose,  and  to  dispose  of  the  same  in  such  manner  as 
she  may  desire;  yet  I  request  that  if,  at  the  time  of  her  de- 
cease, any  of  the  personal  property  shall  remain  undisposed 
of,  it  be  given  to  the  children  of  my  son,  William  W. 
Watson,  and  the  children  of  my  daughter,  Mary  C.  Gar- 
land." 

The  disputed  question  is  as  to  the  ownership  of  the  personal 
property  remaining  undisposed  of  at  the  time  of  the  death 
of  the  testator's  widow.  The  appellant's  position  is,  that 
the  will  vests  the  widow  with  the  absolute  ownership  of  the 
pergonal  property,  and  that  he,  as  her  administrator,  has  a 
right  to  it. 

The  authorities  so  fortify  this  position  as  to  make  it  im- 
pregnable. The  bequest  to  the  wife  of  the  testator  gives  her 
the  whole  estate,  and  the  superadded  words  conferring  the 
absolute  power  of  disposition  strengthen  the  words  em- 
ployed in  describing  the  estate  bequeathed  to  her,  although 
the  descriptive  words  are  in  themselves  quite  strong  enough 
to  carry  the  whole  personal  estate. 

The  case  is  plainly  different  from  the  class  of  cases  repre- 
sented by  Goudie  v.  Johnston,  109  Ind.  427,  for  here  there  is 
no  limitation  to  life,  nor  is  there  any  restriction  upon  the 
power  of  alienation.  The  case  belongs  to  the  class  of  which 
VanGorder  v.  Smith,  99  Ind.  404,  is  a  type.  We  are  very 
far  within  the  authorities  when  we  affirm  the  proposition 
that,  where  a  bequest  of  personal  property,  without  limita- 
tion .to  life  or  particular  use,  is  made,  and  is  accompanied  by 
an  absolute  power  of  disposition,  the  first  taker  takes  the 
whole  interest. 

It  has  been  for  centuries  the  rule  that,  where  the  whole 
estate  is  absolutely  devised,  a  repugnant  condition  must 
yield.  Allen  v.  Craft,  109  Ind.  476.  But  here  there  is  no 
condition,  for  the  words  employed  are  words  of  recommen- 
dation, not  words  of  condition  or  restriction,  and  the  case  is 
within  the  rule  declared  by  the  adjudged  cases.     VanGorder 
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v.  Smith,  supra,  and  cases  cited ;  Stowell  v.  Stowell,  8  Atl. 
Rep.  738;  Howard  v.  Carusi,  109  U.  S.  725;  Knight  v. 
Knight,  3  Beavan,  148;  2  Story  Eq.  Jur.,  section  1070. 

English  chancellors  in  later  times  have  with  reluctance 
followed  the  early  decisions  upon  the  subject  of  precatory 
trusts,  and  have  not  hesitated  to  depart  from  them  where 
departure  was  possible  without  a  direct  disregard  of  the 
ancient  decisions.  In  one  case  the  vice-chancellor  said : 
"The  first  case  that  construed  words  of  recommendation 
into  a  command,  made  a  will  for  the  testator;  for  every  one 
knows  the  distinction  between  them."  Sale  v.  Moore,  1 
Sim.  534.  In  another  case  it  was  said  by  Lord  Eldon  that 
"This  sort  of  trust  is  generally  a  surprise  on  the  intention, 
but  it  is  too  late  to  correct  that."  Wright  v.  Atkyns,  1  V. 
-&  B.  313.  The  American  courts,  with  very  few  exceptions, 
have  either  rejected  the  ancient  rule  or  greatly  modified  it. 

The  reason  for  the  rule  to  which  we  give  our  sanction  is 
thus  clearly  stated  in  Watkins  v.  Williams,  49  Engl.  Ch.  Rep. 
622  (628)  :  "  Now,  it  is  a  rule  that,  where  a  money  fund  is 
given  to  a  person  absolutely,  a  condition  can  not  be  annexed 
to  the  gift,  that  so  much  as  he  shall  not  dispose  of  shall  go 
over  to  another  person.  Apart  from  any  supposed  incon- 
gruity, a  notion  which  savors  of  metaphysical  refinement 
rather  than  of  anything  substantial,  one  reason  which  may 
be  assigned  in  support  of  the  expediency  of  this  rule  is,  that 
in  many  cases  it  might  be  very  difficult,  and  even  impossi- 
ble, to  ascertain  whether  any  part  of  the  fund  remained  un- 
disposed of  or  not;  since,  if  the  person  to  whom  the  absolute 
interest  is  given  left  any  personalty,  it  might  be  wholly  un- 
certain whether  it  were  a  part  of  the  precise  fund,  which  was 
the  subject  of  the  condition,  or  not.  Another  reason  may  be, 
that  it  would  be  contrary  to  the  well-being  of  the  party  abso- 
lutely entitled  to  lead  him  profusely  to  spend  all  that  was 
given  him,  which  in  many  cases  might  be  all  he  had  in  the 
world;  for  although,  indeed,  he  might  provide  against  leav- 
ing himself  destitute  by  buying  an  annuity,  yet  even  if  he 
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did  this  it  might  be  at  the  expense  of  those  for  whom  he 
might  be  under  a  moral  obligation  to  make  some  pro  vision. " 

It  is  true  that  what  was  said  by  the  court  is  addressed  di- 
rectly to  bequests  of  money,  but  the  reasoning  is  applicable 
to  bequests  of  personal  property  generally.  An  additional 
reason  may  be  suggested  in  support  of  the  rule,  and  that  is,, 
if  the  person  vested  with  the  entire  interest  felt  that  what 
was  not  disposed  of  must  go  in  a  given  direction,  he  might  be 
influenced  to  convert  the  property  and  dispose  of  the  avails  lav- 
ishly, thus  not  only  endangering  his  own  well-being,  but  also, 
defeating  the  method  of  distribution  directed  by  the  law- 
Still  another  reason,  which  is,  at  least,  not  entirely  without 
force,  may  be  adduced,  and  that  is  this:  The  whole  interest 
having  been  given  to  the  first  taker,  without  other  limitation 
than  that  expressed  in  mere  precatory  words,  his  adminis- 
trator should  take  what  remains  undisposed  of  to  be  used  in 
paying  debts,  expenses  of  sickness  and  burial  expenses,  leav- 
ing what  ultimately  remains  to  be  distributed  according  to 
law.     Ross  v.  Boss,  1  J.  &  W.  154. 

If  the  conclusion  implied  in  our  statement  be  not  correct,, 
then  we  might  have  the  strange  inconsistency  of  the  personal 
property  of  an  absolute  owner  withheld  from  his  creditors 
and  from  his  administrator,  leaving  nothing  with  which  to* 
pay  debts  or  defray  mortuary  expenses.  It  seems  so  un- 
natural and  illogical  to  conclude  that  an  intestate  up  to  the 
time  of  his  death  may  be  an  absolute  owner  of  the  whole 
interest  in  personalty,  and  yet  that  interest  not  pass  to  his  ad- 
ministrator, that  it  is  difficult,  if  not  impossible,  to  conceive 
any  valid  reason  upon  which  the  conclusion  can  be  sustained. 
Quite  clearly  it  is  not  a  conclusion  which  commends  itself  to 
the  thinker. 

Judgment  reversed,  with  instructions  to  re-state  the  conclu- 
sions of  law  and  enter  judgment  for  the  appellant  on  the 
special  finding. 

Filed  Dec.  23, 1887. 


22  SUPREME  COURT  OF  INDIANA, 


Denny  et  cU.  v.  Denny. 


No.  14,066. 

lao   j  Denny  et  al.  v.  Denny. 

118     22 

n»  218  Decedents'  Estates. — Right  of  Widow  to  f500  in  Property. — Time  of  Sekc- 

186   109  '*on* — *^ne  r'fi>ht  °*  a  widow  to  select  and  take  at  the  appraised  value 

113     22  articles  mentioned  in  the  inventory,  not  exceeding  five  hundred  dollars 

lil-P72  in  value,  continues  up  to  the  time  of  the  sale,  and  such  right  is  not 

113    22  affected  by  the  fact  that  she  has  made  a  partial  selection  before  the  re- 

180*  882  turn  °*  tne  inventor7- 

Same.—  Injunction. — Sale  of  Personal  Property  by  Executor. — In   such   case, 

where  the  executo/"  is  threatening  to  sell  the  property,  which  is  needed 
by  the  widow,  and  can  not  be  replaced  by  her,  injunction  is  an  appro- 
priate remedy. 

From  the  Washington  Circuit  Court. 

D.  M.  Ahpaugh  and  J.  C.  Lawler,  for  appellants. 
S.  B.  Voylcs  and  II.  Morris,  for  appellee. 

Mitchell,  C.  J. — Mary  Denny,  widow  of  Christian  H. 
Denny,  deceased,  commenced  this  proceeding  to  enjoin  the 
appellants,  as  executors  of  the  last  will  and  testament  of  her 
deceased  husband,  from  selling  four  hundred  bushels  of  corn, 
part  of  the  assets  of  the  estate  of  Christian  H.  Denny,  which 
the  plaintiff  alleged  she  had  taken  at  the  appraisement  as 
part  of  the  five  hundred  dollars  to  which  she  was  entitled, 
under  the  statute,  as  widow.  She  averred  that  she  had 
selected  and  taken  other  property  of  the  value  of  one  hun- 
dred and  fifty  dollars,  and  that  the  corn  in  dispute  had  been 
appraised  at  one  hundred  and  forty  dollars ;  that,  although 
she  had  delivered  a  receipt  therefor  to  the  executors,  and  de- 
manded that  it  should  be  set  off  to  her,  thev  had  advertised 
and  were  about  to  sell  the  corn  at  public  sale,  and  that  if  it 
should  be  sold,  she  would  be  left  without  necessary  feed  for 
her  animals,  and  that  other  corn  could  not  then  be  readily 
procured. 

The  executors  answered,  in  substance,  that,  before  return- 
ing the  inventory  of  the  personal   estate  of  the  decedent, 
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they  presented  it  to  the  widow  and  requested  her  to  select 
such  property  therein  inventoried  as  she  desired  to  take  at 
the  appraisement ;  that  she  selected  property  amounting  in 
value  to  one  hundred  and  fifty  dollars,  and  that  the  prop- 
erty selected  did  not  include  the  corn  in  dispute.  They 
alleged  that  the  articles  selected  by  her  had  been  duly  noted  on 
the  inventory,  which  they  averred  had  been  duly  signed  and 
returned  to  the  proper  clerk's  office  before  the  plaintiff  no- 
tified them  that  she  desired  to  take  the  corn  in  question,  and 
that  since  the  appraisement,  and  the  return  of  the  inventory, 
the  corn  had  appreciated  in  value  some  thirty-five  cents  per 
bushel. 

The  learned  court  below  was  of  opinion  that  the  plaintiff, 
upon  the  facts  presented,  was  entitled  to  take  the  corn  at  the 
appraisement,  and  accordingly  an  order  was  entered  enjoin- 
ing the  appellants  from  proceeding  with  the  sale,  and  direct- 
ing that  the  corn  be  delivered  to  the  plaintiff. 

The  only  question  involved  is  as  to  the  right  of  the  widow 
to  select  and  take  property  at  the  appraised  value  after  the 
return  of  the  inventory  and  before  the  sale. 

It  is  provided  in  section  2269,  R.  S.  1881,  that  "The 
widow  of  the  decedent,  whether  he  die  testate  or  intestate, 
may,  at  any  time  before  the  safe,  select  and  take  articles 
therein  named  at  the  appraisement,  not  exceeding,  in  the  ag- 
gregate, five  hundred  dollars/'  etc. 

The  statute  o-f  1852,  and  the  amendments  thereto,  in  force 
prior  to  the  act  of  1881  above  set  out,  uniformly  provided 
that  "  The  widow,  -at  anv  time  before  the  return  of  such  in- 
ventory,  may  select  and  take  articles  therein  appraised,  not 
exceeding  in  value  three  hundred  dollars,"  etc.  2  G.  &  H. 
495. 

The  statute  regulating  the  descent  of  property,  in  force 
prior  to  the  acts  of  1881  (1  G.  &  H.  295),  contained  a  pro- 
vision to  the  effect  that  "A  surviving  wife  shall  be  entitled, 
before  any  distribution,  to  three  hundred  dollars  of  personal 
property  of  her  deceased  husband,  to  be  selected  by  her  at 
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its  appraised  value ;  or,  if  said  property  shall  have  been  sold, 

then,  to  three  hundred  dollars  out  of  the  proceeds  thereof." 

In  a  suit  by  a  widow  upon  an  administrator's  bond  to  re- 
cover damages  for  refusing  to  permit  the  plaintiff  to  select 
and  take  property  under  the  above  statutes,  it  was  held  that 
the  statute  last  above  referred  to  clearly  contemplated  that 
the  widow  should  have  the  right  to  select  and  take  property 
at  its  appraised  value  at  any  time  before  it  should  have  been 
sold.  It  was  further  held  that,  although  the  statute  then  in 
force,  which  provided  that  she  might  take  property  at  any- 
time before  the  return  of  the  inventory,  was  the  later  of  the 
two,  it  (lid  not  modify  the  earlier  statute,  which  authorized 
her  to  take  any  time  before  sale,  so  as  to  require  the  widow 
to  select  property  before  the  return  of  the  inventory.  Ham- 
ilton v.  Matlock,  22  Ind.  47. 

With  this  construction  of  prior  statutes  before  it,  the  Leg- 
islature in  1881  provided,  in  terms,  that  the  widow  of  a  de- 
cedent might,  at  any  time  before  the  sale,  select  and  take  arti- 
cles at  the  appraisement.  There  would  seem  to  be  no  room 
left  for  construction. 

The  statute  confers  a  right  upon  the  widow.  It  is  to  be 
administered  so  as  to  make  the  right  available  to  the  full  ex- 
tent contemplated  by  the  Legislature. 

The  right  of  the  widow  to  select  and  take  at  the  appraised 
value  articles  mentioned  in  the  inventory,  not  exceeding  in 
the  aggregate  five  hundred  dollars  in  value,  is  a  right  which 
continues  up  to  the  time  of  the  sale.  It  is  not  in  the  power 
of  the  executor  or  administrator  to  impair  or  abridge  this 
right  by  demanding  of  the  widow  that  she  select  the  articles 
to  be  taken  before  the  inventory  is  returned.  Nor  is  her 
right  to  make  selection,  after  the  return  of  the  inventory, 
affected  by  the  fact  that  she  may  have  made  a  partial  selec- 
tion before.  Within  the  time  fixed  by  the  statute,  her  right 
of  election  to  take  at  the  appraisement  is  absolute.  Wilson 
v.  Moore,  86  Ind.  244. 

It  is  suggested  that  to  so  construe  the  statute  as  to  permit 
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the  widow  to  select  articles  after  the  return  of  the  inventory 
renders  it  practically  impossible  for  executors  and  adminis-. 
trators  to  comply  with  sections  2269  and  2270,  in  regard  to 
noting  on  the  inventory  the  articles  taken  by  her,  and  mak- 
ing return  thereof  with  the  general  inventory.  Of  course, 
it  can  be  readily  seen  that  it  was  contemplated  that  the 
widow  would  in  fact,  as  is  usually  the  case,  make  selection 
of  such  articles  as  she  desired  to  take, before  the  return  of  the 
inventory,  but  it  by  na  means  follows,  because  of  the  pro- 
vision concerning  the  manner  of  noting  thereon,  verifying, 
and  returning  the  inventory,  that  the  affirmative  right  of  the 
widow  to  select  articles  at  any  time  before  the  sale  is  thereby 
limited  or  controlled. 

The  other  suggestion,  that  the  sale  is  to  be  considered  as 
having  been  initiated  or  as  having  taken  its  inception  from 
the  time  of  the  filing  of  the  inventory,  is  not  regarded  as  of 
controlling  force. 

Finally,  it  is  contended  that,  as  the  plaintiff  below  might 
have  maintained  a  suit  upon  the  bond  of  the  executors,  she 
had  an  adequate  remedy  at  law,  and  that  she  had  hence 
no  right  to  invoke  the  aid  of  a  court  of  equity  to  enjoin 
the  sale. 

The  complaint,  however,  shows  that  the  executors — upon 
the  view  we  have  taken  of  the  case — were  wrongfully  pro- 
ceeding to  sell  property  which  they  had  no  right  to  sell ; 
that  this  property  was  in  effect  owned  by,  and  was  then 
needed  for  use  in  sustaining  animals  belonging  to,  the  plain- 
tiff, and  that  she  would  be  unable  to  secure  other  corn  for 
use  if  that  claimed  was  sold.  This  presented  a  state  of  facts 
which,  made  it  apparent  that  the  plaintiff  had  no  other  com- 
plete and  adequate  remedy. 

If  it  be  conceded  that  the  plaintiff  might  have  maintained 
a  suit  on  the  bond,  it  does  not  necessarilv  follow  that  she 
must  have  permitted  the  corn,  to  which  she  had  a  clear  legal 
right,  to  be  sold.  She  was  not  bound  to  take  the  chance  of 
obtaining  other  corn  or  of  leaving  her  animals  to  suffer  for 
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want  of  feed:  As  has  been  said :  "  It  is  not  enough  that 
there  is  a  remedy  at  law;  it  must  be  plain  and  adequate,  or 
in  other  words,  as  practical  and  efficient  to  the  ends  of  jus- 
tice, and  its  prompt  administration,  as  the  remedy  in  equity." 
Watson  v.  Sutherland,  5  Wall.  74 ;  Bishop  v.  Moorman,  98 
Iud.  1,  and  cases  cited.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  22, 1887. 


No.  14,041. 

Lebkovitz  ».  The  State. 

Criminal  Law. — Intoxicating  Liquor. — Proof  of  Two  Salts  on  Same  Day. — 
Election  by  Prosecutor. — Practice --In  a  prosecution  for  the  unlawful  sale 
of  intoxicating  liquor  on  the  4th  day  of  July,— a  single  sale  being 
charged — where  the  evidence  shows  two  or  more  sales  on  that  day,  the 
prosecuting  attorney  must,  when  so  requested,  elect  as  to  which  sale  the 
State  will  rely  upon  for  a  conviction. 

'From  the  Marion  Criminal  Court. 

R.  0.  Hawkins,  P.  Norton  and  J.  E.  Florea,  for  appellant. 
L.  T.  Michener,  Attorney  General,  J.  L.  Mitchell,  Prose- 
cuting Attorney,  and  J.  H.  Gillett,  for  the  State. 

Zollars,  J. — In  the  indictment,  of  one  count,  appellant 
is  charged  with  having  sold  intoxicating  liquors  on  the  4th 
day  of  Julv,  to  be  drunk  as  a  beverage,  in  violation  of  the 
statute.     R.  S.  1881,  section  2098. 

The  prosecuting  witness  having  testified  that  he  pur- 
chased intoxicating  liquors  of  appellant  on  the  morning  of 
the  4th  day  of  July,  giving  the  particulars,  the  State,  over 
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appellant's  objection,  was  allowed  to  introduce  the  further 
testimony  of  that  witness  to  prove  that  he  also  purchased  of 
appellant  intoxicating  liquors  on  the  afternoon  of  the  same 
day.  Both  after  the  proof  of  the  sale  in  the  morning,  and 
after  the  State  had  rested  its  case,  appellant  moved  that  the 
State  should  be  compelled  to  elect  upon  which  sale  it  would 
rely  for  a  conviction. 

The  court  overruled  the  motions  and  declined  to  order  an 
election  on  the  part  of  the  State. 

These  rulings  can  not  be  sustaiued  without  departing  from 
established  precedents  and  settled  fules  of  practice. 

As  we  have  stated,  appellant  is  charged  with  a  single  vio- 
lation of  the  statute — with  a  single  offence.  The  purpose  of 
written  pleadings  is  to  inform  the  opposite  party,  in  a  definite 
and  certain  manner,  of  what  he  is  to  meet.  And  it  is  a  uni- 
versal principle  of  practice  that  the  opposite  party  is  called 
upon  to  meet  only  what  is  charged  against  him.  He  can 
not  be  charged  in  a  pleading  with  one  wrong  or  offence,  and 
be  convicted  upon  the  evidence  of  a  different  wrong  or 
offence.  Nor  can  he  be  charged  with  a  single  wrong  or 
offence,  and  be  convicted  upon  the  evidence  of  additional 
-wrongs  and  offences,  although  of  the  same  sort  and  grade. 

Under  the  indictment  here/ the  State  had  the  right  to  con- 
vict appellant  for  selling  intoxicating  liquors  on  the  4th  day 
of  July,  if  the  evidence  warranted  such  a  conviction,  but  it 
could  not  have  the  right  to  charge  him  with  a  single  offence^ 
and  convict  him  of  the  offence  so  charged,  and  of  an  addi- 
tional offence,  although  of  the  same  sort  and  grade. 

The  sales  of  intoxicating  liquors  in  the  morning  and  after- 
noon, although  upon  the  same  day,  were  just  as  separate  and 
distinct  offences  as  if  the  sales  had  been  upon  different  days. 
Upon  principle,  it  can  make  no  difference  whether  the  sales 
were  in  the  morning  and  afternoon  of  the  same  day,  or  at 
11:30  P.  M.  of  one  day,  and  12:30  A.  M.  of  the  succeeding 
day.  In  either  event,  each  sale  is  a  violation  of  the  statute, 
if  prohibited,  and  a  separate  and  distinct  offence.     Nor  can 
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it  make  any  difference  whether  the  crime  charged  is  a  viola- 
tion of  the  liquor  law,  or  an  assault  and  battery,  or  like 
offence. 

Here  the  State  introduced  testimony  to  establish  two  vio- 
lations  of  the  liquor  law — two  separate  and  distinct  offences — 
and  the  question  is,  whether  or  not,  after  that  was  done,  ap- 
pellant, by  an  election  on  the  part  of  the  State,  had  a  right 
to  be  informed  as  to  which  sale  it  would  rely  upon  for  a  con- 
viction. 

The  general  rule  applicable  in  such  cases  was  laid  down  in 
the  case  of  Long  v.  State,  56  Ind.  182  (26  Am.  R.  19),  as 
follows  :  "  We  understand  the  rule  to  be,  that,  when,  in  a 
case  like  this,  a  single  sale  only  is  charged  in  the  indictment, 
and  the  evidence  shows  that  there  have  been  several  sales  of 
the  same  kind,  made  within  the  period  of  time  covered  by 
the  indictment,  the  prosecuting  attorney  should  be  required> 
when  requested  so  to  do,  to  elect  which  sale  the  State  will 
insist  upon  for  a  couviction,  before  the  defendant  is  called 
upon  for  his  defence." 

In  the  case  of  Richardson  v.  State,  63  Ind.  192,  the  de- 
fendant was  charged  with  a  single  assault  and  battery.  The 
evidence  showed  that  there  were  two  assaults  and  batteries 
near  the  same  time,  yet  so  far  separated  as  to  constitute  sep- 
arate offences.  In  the  decision  of  the  case  on  appeal  this 
court,  per  Wordex,  J.,  said :  *'  There  was  but  a  single  charge 
of  assault  and  battery ;  and  the  question  arises  whether,  upon 
such  charge,  the  State  may  give  evidence  of  several  offences, 
and  then  select  one  upon  which  to  rely  for  a  conviction,  and 
abandon  the  others.  We  are  of  the  opinion  that  this  can  not  be 
legally  done.  When  the  State  gave  evidence  of  the  first  as- 
sault and  battery,  she  elected  to  try  him  for  that  offence,  and 
she  could  not  afterward  abandon  the  election  thus  made,  and 
put  in  evidence  of  another  offence." 

Evidence  of  the  two  sales  having  been  adduced  under  the 
rulings  of  the  trial  court,  appellant's  conviction  would  be  a  bar 
to  any  further  conviction  for  either  sale.     Brinkman  v.  State, 
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57  Ind.  76.  But  that  consideration  does  not  alone  determine 
the  right  of  the  accused  to  have  an  election  on  the  part  of 
the  State. 

It  is  not  of  much  consequence  to  appellant  that  he  can 
not  be  again  convicted  for  the  sale  charged,  and  those  which 
the  State  claims  to  have  established  by  the  evidence.  His 
claim  is  that  he  ought  not  to  be  convicted  at  all.  If,  as  he 
claims,  he  is  innocent  of  the  charge  made  against  him,  and 
has  been  convicted  by  improper  methods,  it  is  not  enough  to 
say  to  him  that  if  the  present  conviction  is  allowed  to  stand 
he  can  not  be  again  convicted  for  the  same  thing. 

Aside  from  the  consideration  that  the  judgment  of  convic- 
tion may  be  a  bar  to  another  prosecution,  there  are  other 
reasons  for  requiring  an  election  by  the  State  in  proper  cases, 
which  are  more  important  to  the  accused.  One  is,  that,  when 
he  is  charged  with,  a  single  offence,  he  should  not  be  called 
upon  to  meet  a  number  of  charges  made  by  the  evidence,  not 
knowing  upon  which  the  State  will  rely  for  a  conviction. 
He  might  be  able  to  meet  and  overthrow  each  charge  if  sep- 
arately presented,  and  yet  be  unable  to  meet,  to  the  satisfac- 
tion of  the  jury,  a  number  of  charges  brought  forward 
together,  and  of  which  he  has  had  no  forewarning,  and  hence 
no  opportunity  of  preparing  a  defence. 

When  he  is  charged  with  a  single  offence,  he  has  a  right  to 
demand  that  the  single  question,  as  fo  whether  or  not  he  is 
guilty  of  that  offence,  shall  be  presented  to  the  jury  so  that, 
if  convicted,  he  may  know  that  the  whole  jury  agreed  to  his 
conviction  of  the  offence  charged.  Where  one  offence  is 
charged,  and  the  State  is  allowed  to  rely  upon  two  offences, 
in  support  of  which  it  adduced  evidence,  there  is  no  know- 
ing upon  which  he  was  really  convicted,  or  whether  the 
whole  jury  agreed  upon  his  guilt  as  to  either  one.  In  a 
case  like  this,  six  of  the  jury  may  have  thought  that  the  ac- 
cused was  guilty  of  having  sold  intoxicating  liquors  in  the 
morning,  and  not  guilty  of  having  sold  in  the  afternoon. 
The  other  six  may  have  thought  that  he  was  guilty  of  hav- 
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ing  sold  in  the  afternoon,  and  not  in  the  morning.  The  re- 
sult would  be  that  they  would  all  agree  that  he  was  guilty, 
without  agreeing  that  he  was  guilty  of  any  one  particular 
offence.  Or  suppose  that,  instead  of  bringing  forward  evi- 
dence to  establish  the  fact  of  two  sales  to  the  prosecuting 
witness,  the  State  had  brought  forward  evidence  to  show 
that  appellant  had  made  twelve  sales  to  him  upon  the  same 
day,  and  yet  so  separated  in  time  as  to  constitute  distinct  and 
separate  violations  of  the  statute.  In  that  case,  it  is  possi- 
ble that  one  juror  might  be  convinced  that  he  was  guilty  of 
some  one  particular  sale  and  of  none  other.  And  thus  each 
juror  might  be  convinced  that  he  was  guilty  of  some  par- 
ticular sale,  and  all  agree  to  a  conviction,  and  yet  no  two 
jurors  be  agreed  upon  any  one  sale. 

Without  extending  this  opinion,  we  are  satisfied  that  the 
State  should  have  been  put  to  an  election  as  to  the  sale  upon 
which  it  would  rely  for  a  conviction,  and  that  the  judgment 
must  be  reversed  because  of  the  court's  ruling  iu  declining 
to  order  such  an  election.  As  fully  sustaining  our  conclu- 
sion, we  cite  the  following  authorities:  Wharton  dim.  Ev., 
section  104;  Commonwealth  v.  Dean,  109  Mass.  349;  Hughes 
v.  State,  35  Ala.  301 ;  Goodhue  v.  People,  94  111.  37;  Com- 
mo mcealth  v.  Ehcell,  1  Gray,  463;  State  v.  Crimmins,  31 
Kan.  376;  People  v.  Sweeney,  22  X.  W.  R.  50;  Simms  v. 
State,  10  Texas  App.  131;  People  v.  Jenmss,  5  Mich.  305; 
Kamion  v.  State,  10  Lea  (Tenn.)  386 ;  State  v.  Brown,  58 
I6\va,  298. 

Other  questions  are  discussed  by  counsel,  but  as  they  may 
not  arise  upon  a  re-trial  of  the  cause  they  need  not  be  here 
noticed. 

Judgment  reversed. 

Filed  Dec.  8,  1837. 
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On  Petition  for  a  Rehearing. 

Elliott,  J. — A  petition  for  a  rehearing  has  been  filed,  and 
the  questions  presented  by  it  elaborately  argued  by  the  at- 
torney general,  and,  while  we  have  no  doubt  at  all  that  our 
former  opinion  is  right,  we  have  thought  it  best  to  again  dis- 
cuss some  of  the  questions  presented  by  the  record. 

We  understand  it  to  be  an  elementary  principle  that  "A 
single  instance  of  selling  constitutes  the  offence,  and  a  person 
may  commit  any  number  of  offences  in  a  single  day  or  as  to 
one  purchaser."     Bishop  Statutory  Crimes,  section  1016. 

The  offence  of  selling  on  a  day  forbidden  by  law  is  com- 
plete when  one  sale  is  proved.  This,  we  suppose,  no  lawyer 
nor  any  thinking  man  will  deny,  since  the  rule  does  not  de- 
pend jiipon  precedent,  but  upon  reason.  As  each  sale  is  a 
complete  and  distinct  offence,  no  man  can  be  prosecuted  un- 
der an  indictment  charging  one  offence  of  more  than  one 
illegal  sale.  This  conclusion  rests  on  reason  as  well  as 
authority.  The  plainest  principles  of  natural  justice  require 
that  an  accused-  charged  with  a  single  crime  shall  know  the 
specific  offence  alleged  against  him,  and  not  be  confronted 
with  evidence  of  more  than  one  offence  where,  as  here,  only 
one  is  charged.  If  the  State  desires,  to  prosecute  for  two 
illegal  sales,  or  for  twenty  illegal  sales,  made  on  one  day  and 
to  one  person,  the  way  is  open  and  the  procedure  plain,  but 
the  way  is  not  to  prove  two  separate  offences  where  only  a 
single  offence  is  charged. 

Each  sale  of  liquor  on  a  forbidden  day  is  as  separate  and 
distinct  an  offence  as  an  assault  and  battery  or  as  a  larceny. 
If  a  man  should  strike  another  at  ten  o'clock  in  the  forenoon 
and  again  assault  him  at  one  o'clock  in  the  afternoon,  would 
any  one  contend  that  the  State  could,  under  a  single  indict- 
ment, prove  both  offences?  Or,  if  Lebkovitz  had  stolen 
from  the  prosecuting  witness  five  bottles  of  wriue  in  the  fore- 
noon and  ten  in  the  afternoon  of  the  same  dav,  would  it  be 
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seriously  contended  that  both  offences  might  be  proved  under 
an  indictment  charging  only  one  ? 

Liquor  sellers  are  subject  to  the  same  laws  as  other  law- 
breakers, and  no  power,  save  that  of  the  sovereign  power  of 
the  State,  has  the  right  to  annul,  alter  or  suspend  those  laws, 
and  it  is  because  they  are  bound  by  those  laws  that  the  courts 
and  the  officers  of  the  commonwealth  must  enforce  the  laws 
as  they  are  written.  No  court  has  the  authority  to  make  a 
law  applicable  to  one  class  of  offenders;  but  courts  and  of- 
ficers must  deal  with  all  offenders  as  the  law  commands, 
yielding  their  own  individual  judgments  to  the  supreme  rule 
of  the  State. 

We  are  not  dealing  with  a  case  where  the  offences  are  so 
mingled  that  there  can  be  no  severance.  No  such  case  is  at 
our  bar.  There  were  in  this  case  two  entirely  distinct  and 
disconnected  offences— distinct  in  themselves  and  separated 
by  a  clear  and  perceptible  interval  of  time.  Where  the  of- 
fences are  so  blended  thiat  a  separation  is  impracticable,  a  dif- 
ferent rule  obtains ;  but  here  the  offences  are  not  blended,  for 
a  wide  interval  separates  thetn,  and  there  is  not  even  a  remote 
connection  between  them,  save  that  they  are  members  of  the 
same  general  class  and  were  committed  on  the  same  day.  But 
while  members  of  one  general  class,  they  are  independent  and 
distinct. 

Time  does  not  constitute  an  element  of  the  offence,  further 
than  that  the  offence  consists  in  sellingon  a  forbidden  day. 
Each  sale  on  that  day  stands  as  one  complete  offence,  subject- 
ing the  offender  to  the  punishment  prescribed  by  law.  Not 
a  case  can  be  found  in  the  books  that  applies  the  legal  fiction 
that  there  are  no  fractions  of  a  day  to  offences  such  as  that 
with  which  the  appellant  stands  charged.  The  fiction  was 
invented  for  an  entirely  different  class  of  cases.  It  was  said 
long  since  by  Judge  Story  that,  "On  the  contrary, common 
sense  and  common  justice  equally  sustain  the  propriety  of 
allowing  fractions  of  a  day,  whenever  it  will  promote  the 
purposes  of  substantial  justice.    Indeed,  I  know  of  no  case, 
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where  the  doctrine  of  relation,  which  is  a  mere  fiction  of  law, 
is  allowed  to  prevail,  unless  it  be  in  furtherance  and  protec- 
tion of  rights,  pro  bono  publico"  In  the  Matter  of  Richardson, 
2  Story  Rep.  571 ;  Gibson  v.  Keyes,  112  Ind.  568. 

It  is  said  in  the  brief  of  the  attorney  general  that  "  We 
think  that  the  inconvenience  of  the  doctrine  announced  by 
the  court  will  be  severely  felt,  particularly  in  liquor  cases, 
for  it  is  doing  what  is  not  done  in  any  other  case,  excluding 
from  the  jury  all  proof  of  vthe  res  gestae"  In  this  state- 
ment there  are  several  errors.  We  do  not  lay  down  a  rule 
that  will  exclude  evidence  of  the  res  gestae.  What  we  hold 
is,  that  where  there  are  two  distinct  offences  and  only  a  sin- 
gle offence  charged,  the  State  must  elect  what  one  offence  it 
will  prosecute.  Certainly,  the  res  gestae  of  a  complete  offence 
is  not  proved  by  establishing  a. disconnected  and  different 
offence.  Argument  can  not  make  this  proposition  plainer. 
Our  decision  does  not  apply,  nor  does  it  profess  to  apply,  to 
oases  where  severance  is  impracticable,  for  it  was  made  in  a 
case  where  the  work  of  separating  the  offences  was  easy  and 
where  the  duty  of  the  prosecutor  was  plain.  Nor  do  we  lay 
down  a  rule  for  liquor  cases  not  applicable  to  other  cases ;  on 
the  contrary,  we  adjudge  that  the  same  rule  applies  to  all 
cases,  and  that  it  is  the  duty  of  public  officers  charged  with 
the  administration  of  justice  to  prosecute  all  offenders  under 
the  law  as  it  comes  from  the  law-making  power.  If  it  were 
true  that  the  rule  we  announce  will  be  "severely  incon- 
venient/' it  would,  nevertheless,  be  our  duty  to  declare  the 
law  as  it  exists.  But  it  is  not  true  that  the  rule  we  sanction 
leads  to  inconvenience  not  existing  in  other  than  liquor  cases, 
for  it  is  true,  without  exception,  that,  where  the  offences  are 
disconnected  and  distinct,  proof  of  two  offences  can  not  be 
made  where  one  only  is  charged.  In  all  such  cases,  what- 
ever be  the  class,  the  State  must  elect  on  what  one  offence  a 
conviction  will  be  asked.  If  we  had  ruled  otherwise  than 
we  have  done,  we  should  defeat  the  leading  and  conspicuous 
Vol.  113.— 3 
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purpose  of  the  law,  which  is,  to  punish  the  liquor  seller  for 
each  illegal  sale.  By  the  command  of  our  Constitution,  no 
man  can  be  put  in  jeopardy  twice  for  the  same  offence,  and 
if  many  offences  were  tried  under  one  indictment  there  would 
be  a  jeopardy  on  them  all.  It  is  easy  to  see  what  evil  con- 
sequences would  flow  from  such  a  rulte  as  the  State  contends 
for,  and  how  effectually  it  would  shield  guilty  men  and  thus 
thwart  the  plain  purpose  of  the  law.  If  many  sales  to  the 
same  man  on  the  same  day  constitute,  as  the  position  of  the 
prosecution  tacitly  assumes,  one  offence,  then  the  offender 
may  sell  all  day  long  to  the  same  person  and  incur  no  greater 
penalty  than  if  he  made  only  a  single  sale.  The  law  never 
intended  such  a  result. 

Petition  overruled. 

Filed  Dec.  30,  1887. 


No.  12,800. 

Yetter  v.  Fitts. 

Vendor's  Lien. — Innocent  Purchaser. — A  vendor's  lien,  having  attached,, 
can  only  he  defeated  by  the  voluntary  act  of  the  holder,  unless  the 
rights  of  innocent  purchasers  intervene. 

Same. — Judgment  for  Part  of  Purchase- Money. — Judicial  Sale. — Purchaser  with 
Notice. — Priority  of  Claims. — A  sale  to  satisfy  a  judgment  in  favor  of  the 
assignee  of  a  part  of  the  purchase-money  debt,  the  grantor  not  being  a 
party,  will  not,  in  the  absence  of  an  estoppel,  defeat  the  lien  of  the  lat- 
ter as  against  a  purchaser  with  notice,  but  the  rights  of  the  purchaser 
take  precedence  of  the  lien. 

From  the  Hancock  Circuit  Court. 

J.  H.  Melletty  E.  Marsh  and  W.  W.  Cook,  for  appellant. 
M.  8.  Robinson,  J".  W.  Lovett,  J.  A.  New  and  J.  W.  Jones,, 
for  appellee. 
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Mitchell,  C.  J. — This  is  an  appeal  from  a  judgment 
and  decree  of  the  Hancock  Circuit  Court,  which  declared  a 
grantor's  lien  for  unpaid  purchase-money  against  certain  real 
estate  sold  and  conveyed  by  Sarah  Fitts  to  William  W. 
Brewer,  in  April,  1875.  The  complaint  show?  a  sufficient 
excuse  for  not  setting  out  a  copy  of  the  note  sued  on. 

The  question  for  decision  arises  on  the  evidence.  The 
only  facts  material  to  be  stated  are,  that  the  laud  in  question 
was  conveyed  by  Mrs.  Fitts  to  Brewer,  at  the  agreed  price 
of  $3,535,  and  that  the  grantor  received  the  purchaser's  un- 
secured promissory  notes  for  the  deferred  payments.  Some 
of  these  notes  were  assigned  to  Stephen  Strange,  who  re- 
covered a  personal  judgment  against  Brewer  thereon  for 
$960,  in  satisfaction  of  which  he  received,  in  due  course,  a 
sheriff's  certificate  of  purchase  of  the  land.  Yetter  subse- 
quently took  a  conveyance  from  Brewer,  after  which  he  ob- 
tained the  sheriff's  certificate  by  assignment  from  Strange. 
No  deed  appears  to  have  been  made  by  the  sheriff  on  the 
certificate.     So  far  the  facts  are  undisputed. 

The  evidence  strongly  tended  to  show  that,  at  the  time 
Yetter  took  his  conveyance  from  Brewer,  as  also  when  he 
received  the  assignment  of  the  sheriff's  certificate,  he  had 
full  knowledge  that  Brewer  was  indebted  to  the  appellee  for 
unpaid  purchase-money  to  the  amount  of  $2,400.  There 
was  also  evidence  tending  to  show  that  the  transaction  be- 
tween Brewer  and  Yetter  was  not  in  good  faith,  and  that  in 
taking  the  conveyance  from  Brewer,  and  the  assignment 
from  Strange,  Yetter  was  merely  acting  for  Brewer,  who 
appears  to  have  been  insolvent.  There  was  also  evidence 
tending  to  show  that  Mrs.  Fitts  had  purchased  the  sheriff's 
certificate  of  Strange  and  paid  for  it,  in  part  at  least,  before  it 
was  assigned  to  Yetter,  and  that  the  latter  knew  of  Mrs. 
Fitts'  rights  in  that  respect,  also. 

Upon  the  assumption  that  the  court  may  have  found  from 
the  evidence  that  the  appellant's  transactions  were  had  with 
notice  of  the  appellee's  rights,  and  that  he  occupied  the  same 
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ground  in  that  respect  as  was  occupied  by  her  vendee,  the  . 
judgment  and  decree  were  clearly  right. 

It  is  said  that  the  judicial  sale  by  Strange,  to  satisfy  a  judg- 
ment for  part  of  the  purchase-money  debt,  there  having  been 
no  redemption  therefrom  within  one  year,  defeated  the  lien 
for  the  balance,  and  that,  therefore,  the  decree  was  erroneous. 
In  support  of  this  proposition  the  appellant  cites  Robertson 
v.  Smith,  29  Ind.  313. 

It  is  enough  to  say  of  the  case  relied  on,  that  it  bears  little 
analogy  in  its  facts  to  the  case  under  consideration,  and  that 
it  only  decides  that,  upon  the  facts  as  they  there  appeared,  it 
-could  not  be  determined  whether  there  was  an  enforceable 
lien  on  the  land  or  not. 

It  is  undoubtedly  true,  that  if  a  vendor  who  holds  a  grant- 
or's lien  for  purchase-money  causes  the  land  to  be  sold  on 
execution  for  the  purpose  of  satisfying  the  debt  for  which  he 
•claims  a  lien,  he  will  have  thereby  waived  his  lien,  whether 
the  sale  produces  a  sum  sufficient  to  satisfy  the  debt  or  not. 
Nutter  v.  Fouch,  86  Ind.  451,  and  cases  cited. 

This  is  upon  the  principle  that  the  sale  of  land  on  execu- 
tion, by  a  person  claiming  to  hold  an  equitable  lien  thereon 
for  purchase-money,  is  an  act  so  inconsistent  with  the  idea 
of  a  vendor's  lien  as  to  amount  to  a  waiver  of  the  lien.  We 
can  perceive  no  principle,  however,  upon  which  it  can  be 
beld  that  a  sale  to  satisfy  a  judgment  for  part  of  a  purchase- 
money  debt,  at  the  suit  of  an  assignee,  would  defeat  the  lien 
•of  a  grantor,  who  was  not  a  party  to  the  suit,  unless  the  pur- 
chaser acquired  title  through  the  sale  in  good  faith,  without 
notice  of  the  grantor's  rights,  or  unless  the  latter  was  in 
some  way  estopped  to  assert  his  lien  against  the  purchaser. 

True,  the  rights  of  a  purchaser  at  such  a  sale  would  take 
^precedence  of  the  lien  of  the  grantor,  who  would  not  be 
heard  to  assert  the  priority  of  his  claim  as  against  his  own 
^assignee.  In  that  respect  the  rights  of  the  parties  having 
notice  would  be  in  no  material  respect  different  from  what 
they  would  have  been  had  the  debt  been  evidenced  by  sep- 
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arate  notes  and  secured  by  a  mortgage  on  the  land.  Feltort 
v.  Smith,  84  Ind.  485. 

A  vendor's  lien,  having  once  attached,  can  only  be  defeated 
by  the  voluntary  act  of  the  holder  thereof,  unless  the  rights, 
of  innocent  purchasers,  without  notice,  intervene. 

As  has  been  seen,  there  was  evidence  from  which  the  court 
may  have  found  that  the  appellant  did  not  occupy  that  rela- 
tion to  the  land,  and  the  judgment  of  the  court  indicates  that 
it  was  predicated  upon  such  a  finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  27, 18S7. 


No.  12,939. 

Smith  et  al.  v.  Lowby. 

Notice.—  Recorded  Instrument. —  Vendor  and  Purchaser. —  Heal  Estate— En- 
cumbrance. — A  purchaser  of  real  estate  is  charged  with  constructive 
notice  of  the  facts  shown  by  the  record  of  the  deed  or  deeds  under  which 
his  grantor  claimed  title ;  and  where  it  is  shown  by  the  record  of  any 
such  deed  that  such  grantor  agreed  to  assume  and  pay  off  a  mortgage 
encumbrance  on  the  land,  he  is  put  upon  inquiry  thereby  as  to  the  con- 
dition  of  such  mortgage. 

Same. — Mortgage. — Entry  of  Satisfaction. — In  such  case,  however,  where  the 
record  of  the  mortgage  referred  to  in  the  deed  shows  that  the  same  has. 
been  paid,  and  properly  and  legally  released  by  an  entry  of  satisfac- 
tion on  the  margin  thereof,  made  by  the  mortgagee,  the  purchaser  has  a 
right  to  rely  upon  such  entry  as  a  complete  discharge  of  the  mortgage 
debt. 

Vendor  and  Purchaser. — Assumption  of  Encumbrance  by  Qrantee. — Mort- 
gage.— Equitable  Assignment  of. — Satisfaction. — Remedy. — Innocent  Purchaser. 
— A  mortgagor  of  real  estate,  who  sells  the  same  and  in  his  conveyance 
thereof  provides  that  his  grantee  shall  assume  and  pay  a  part  of  the 
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mortgage  debt,  and  who,  on  default  of  his  grantee,  is  compelled  to  pay  the 
whole  of  such  debt,  can  only  become  the  equitable  assignee  of  his  mort- 
gagee by  procuring  from  the  latter  a  proper  assignment  of  so  much  of 
the  debt  as  his  grantee  was  bound  to  pay,  and  if  he  fails  so  to  do,  but 
procures  a  satisfaction  and  discharge  of  the  whole  of  the  same,  he  is 
without  remedy,  as  against  a  subsequent  purchaser  of  the  land  who  has 
no  actual  notice. 

From  the  Madison  Circuit  Court. 

M.  S.  Robinson  and  /.  W.  Lovett,  for  appellants. 
M.  A.  Chipman,  for  appellee. 

Howk,  J. — This  is  the  second  appeal  to  this  court  in  this 
case.  On  the  former  appeal  herein  the  opinion  and  judgment 
of  this  court  are  reported  under  the  title  of  Lowry  v.  Smith, 
97  Incl.  466.  We  then  reversed  the  judgment  of  the  court 
below,  and  held  that  each  of  two  paragraphs  of  the  complaint 
of  plaintiff,  James  Lowry,  "  contained  a  good  cause  of  ac- 
tion as  to  the  sum  of  $200  and  interest."  When  the  cause 
was  remanded  to  the  court  below,  plaintiff,  Lowry,  discov- 
ered that  the  land,  described  in  each  paragraph  of  his  com- 
plaint, was  conveyed  to  Clarissa  Smith,  wife  of  George  H. 
Smith,  theretofore  sole  defendant  herein,  and  thereupon  he 
amended  each  paragraph  of  his  complaint  by  making  the 
wife,  Clarissa,  as  well  as  the  husban^l,  George  H.  Smith, 
parties  defendants  therein. 

Both  defendants  appeared  and  jointly  answered  in  three 
paragraphs,  of  which  the  first  was  a  general  denial  of  the 
complaint,  and  each  of  the  other  paragraphs  was  a  special 
defence.  To  each  of  the  special  paragraphs  of  answer  ap- 
pellee's demurrers  were  sustained  by  the  court,  leaving  the 
cause  at  issue  on  the  general  denial  of  the  complaint.  The 
issues  joined  were  submitted  to  and  fully  heard  by  the  court, 
and  its  finding  was  made  in  favor  of  plaintiff,  Lowry;  and, 
over  the  joint  motion  of  defendants  for  a  new  trial  or  hear- 
ing, the  court  rendered  its  final  judgment  and  decree  herein, 
in  accordance  with  its  finding  and  the  prayer  of  plaintiff's 
complaint. 
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In  this  court  errors  are  jointly  assigned  by  appellants,  de- 
fendants below,  which  call  in  question  (1)  the  sustaining  of 
the  demurrers  to  the  second  and  third  paragraphs  of  their 
answer,  and  (2)  the  overruling  of  their  motion  for  a  new 
trial. 

In  each  paragraph  of  his  complaint  plaintiff  alleged  that 
on  the  18th  day  of  March,  1880,  he  was  the  owner  of 
certain  real  estate,  particularly  described,  in  Madison  county, 
Indiana,  which  real  estate  he  had  theretofore  mortgaged  to 
one  Jackson  Brunt  to  secure  the  payment  of  $3,300,  evi- 
denced by  the  several  notes  of  plaintiff  to  said  Brunt,  ma- 
turing at  different  dates,  as  shown  by  such  mortgage,  which 
was  duly  recorded  in  the  proper  recorder's  office ;  that  after- 
wards, on  said  18th  day  of  March,  1880,  plaintiff  sold  and 
conveyed  such  real  estate  by  his  deed  to  one  Nathan  Lowry, 
who  assumed  and  agreed  to  pay,  as  stated  in  such  deed,  as 
part  of  the  purchase-money,  the  sum  of  $500  of  the  debt 
secured  by  mortgage  to  said  Brunt,  as  aforesaid ;  that  such 
deed  was  recorded  in  the  recorder's  office  of  Madison  county 
on  the  19th  day  of  March,  1880,  but  that,  by  the  misprision 
of  such  recorder,  the  deed  was  so  recorded  as  to  show  that 
the  grantee  therein  assumed  and  agreed  to  pay  only  $200,  in- 
stead of  $500,  of  the  mortgage  debt  of  the  grantor  to  Jack- 
son Brunt ;  that  such  grantee,  Nathan  Lowry,  never  paid  any 
part  of  the  $500  of  such  mortgage  debt,  which  he  so  assumed 
and  agreed  to  pay,  but  died  insolvent,  leaving  no  property 
or  estate,  and  plaintiff  was  compelled  to  pay,  and  had  paid, 
the  whole  amount  of  such  mortgage  debt ;  and  that  defend- 
ant Clarissa  Smith  was  a  subsequent  purchaser  and  grantee 
of  such  mortgaged  real  estate,  claiming  title  thereto  through 
and  under  the  said  Nathan  Lowry,  and  his  deed  thereof  as 
aforesaid  from  the  plaintiff  herein. 

Upon  the  foregoing  facts,  plaintiff  asserted  in  the  first 
paragraph  of  his  complaint  a  vendor's  lien  upon  such  real 
estate  for  the  $500  of  the  mortgage  debt  which  Nathan 
Lowry  agreed  to  pay  as  part  of  his  purchase-money,  and 
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sought  to  enforce  such  lien  against  defendant  Clarissa  Smith, 
as  a  subsequent  purchaser  and  grautee  of  the  premises,  with 
notice.  In  the  second  paragraph  of  his  complaint,  upon  the 
facts  aforesaid,  plaintiff  asked  to  be  subrogated  to  the  Brunt 
mortgage  for  the  amount  of  the  mortgage  debt  assumed  by 
Nathan  Lowry,  and  for  the  foreclosure  of  such  mortgage,  for 
that  amount,  against  defendants  as  purchasers  and  grantees, 
with  notice,  of  the  mortgaged  real  estate. 

Before  the  cause  was  submitted  to  the  court  below  for  final 
hearing,  appellee,  Lowry,  withdrew  the  first  paragraph  of  his 
complaint,  and,  as  the  second  paragraph  of  defendants'  an- 
swer was  addressed  on  its  face  to  the  first  paragraph  of  com- 
plaint only,  it  also  was  withdrawn  from  the  record.  The 
only  question,  therefore,  presented  for  our  decision  by  the 
first  error  of  which  appellants  complain  is  this :  Did  the 
court  below  err  in  sustaining  the  demurrer  to  the  third  par- 
agraph of  their  answer? 

In  this  third  paragraph  of  answer,  which  was  pleaded  as 
a  defence  to  the  second  paragraph  only  of  plaintiff's  com- 
plaint, defendants  admitted  that  plaintiff,  as  the  owner  of 
the  real  estate  described,  executed  a  mortgage  thereon  to 
James  A.  J.  Brunt,  called  Jackson  Brunt  in  the  complaint, 
to  secure  the  payment  of  $3,300,  which  mortgage  was  duly 
recorded  in  the  proper  recorder's  office ;  and  that  afterwards, 
on  the  18th  day  of  March,  1880,  plaintiff  sold  and  conveyed 
such  real  estate  to  Nathan  Lowry  by  deed,  wherein  the  said 
Nathan  assumed  and  agreed  to  pay  $500  of  such  mortgage 
debt  as  part  of  the  purchase-money,  and  that  such  deed  was 
in  due  time  recorded  in  the  proper  recorder's  office,  but  that 
by  the  mistake  of  the  recorder,  in  recording  such  deed,  it  was 
shown  by  the  record  thereof  that  Nathan  Lowry  assumed 
and  agreed  to  pay  $200,  instead  of  $500,  of  such  mort- 
gage debt. 

But  defendants  averred  that  plaintiff  ought  not  to  recover 
herein,  because,  they  said,  that,  on  the  26th  day  of  August, 
1882,  defendant  Clarissa  Smith  purchased  such  real  estate  at 
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the  sale  thereof  by  the  administrator  de  bonis  non  of  Nathan 
Lowry,  deceased,  pursuant  to  an  order  of  the  proper  court, 
made  prior  to  such  sale ;  that  long  before  such  administra- 
tor's sale  and  the  purchase  of  such  real  estate  by  said  Clarissa 
Smith,  the  plaintiff's  mortgage  to  said  Brunt  was  fully  dis- 
charged and  satisfied  of  record,  by  the  entry  of  such  satisfac- 
tion on  the  margin  of  the  record  thereof  in  the  proper 
recorder's  office,  which  entry" was  duly  signed  by  the  mort- 
gagee, Brunt,  and  was  attested  by  the  county  recorder  in  du$ 
form  of  law,  and  was  in  the  words  and  figures  following, 
to  wit : 

"  This  mortgage  is  fully  paid  off  and  satisfied,  and  dis- 
charged of  record,  this  Sept.  24th,  1881. 

(Signed)  "  James  A.  J.  Brunt. 

"Attest;     A.  C.  Davis,  R.  M.  Co." 

Defendants  further  averred,  that  said  mortgage  was  the 
same  mortgage  referred  to  in  said  deed  made  to  said  Nathan 
Lowry  as  aforesaid,  and  said  James  A.  J.  Brunt  was  the 
same  person  described  in  such  deed  as  Jackson  Brunt;  that, 
at  the  time  of  such  purchase  by  said  Clarissa  Smith  at  said 
administrator's  sale,  defendants  had  no  notice  or  knowledge 
that  plaintiff  had  paid  off  said  mortgage  and  the  sum  so  as- 
sumed by  said  Nathan  Lowry,  as  evidenced  by  such  deed, 
but  they  believed,  as  they  lawfully  might,  that  payment  of 
the  sum  named  in  said  deed,  as  assumed  by  said  Nathan 
Lowry,  had  been  made  by  him  or  his  legal  representatives, 
and  they  believed,  as  they  lawfully  might,  that  such  mort- 
gage and  the  amount  thereof  assumed  by  said  Nathan  Lowry 
had  been  fully  discharged,  and  that  no  lien  existed  against 
such  real  estate  by  reason  of  such  assumption  and  agreement 
in  the  deed  to  said  Nathan  Lowry,  or  by  reason  of  said 
mortgage ;  that,  relying  upon  the  entry  of  satisfaction  of 
said  mortgage  upon  the  record  thereof,  defendant  Clarissa 
Smith  purchased  such  real  estate,  and  at  the  time  of  such 
purchase  she  had  no  notice  or  knowledge  that  plaintiff  had 
or  claimed  any  interest  in  or  lien  upon  such  real  estate  by 


42  SUPREME  COURT  OF  INDIANA, 


Smith  et  ai.  r.  Lowrv. 


reason  of  said  deed  or  of  said  mortgage ;  that  the  estate  of 
said  Xathan  Lowry,  deceased,  had  been  pending  for  settle- 
ment in  the  court  below  for  more  than vears  before  said 

sale,  of  which  plaintiff  had  notice  and  full  knowledge;  that 
plaintiff  filed  no  claim  against  said  estate  for  the  sum  alleged 
to  have  been  paid  by  him  on  said  mortgage,  and  did  not  as- 
sert or  attempt  to  assert  his  said  claim  against  said  estate,  or 
to  enforce  his  said  lien,  or  to  foreclose  said  mortgage,  before 
the  sale  of  such  real  estate ;  that  due  and  legal  notice  was 
given  to  the  heirs  and  creditors  of  said  estate  before  the 
order  for  the  sale  of  said  real  estate  was  granted  to  such  ad- 
ministrator; that  plaintiff  had  actual  notice  and  knowledge 
of  the  pendency  of  the  petition,  and  o-f  the  time  set  for  the 
hearing  thereof,  and  of  the  order  of  sale  granted  thereon, 
and  of  the  day  fixed  by  such  administrator  for  the  sale  of 
such  real  estate,  and  wrongfully  stood  by  and  permitted  de- 
fondant  Clarissa  Smith  to  purchase  such  real  estate  at  its 
full  value.     Wherefore,  etc. 

We  are  of  opinion  that  the  facts  stated  by  defendants  in 
the  third  paragraph  of  their  answer,  the  substance  of  >vhich 
we  have  just  given,  are  amply  sufficient,  if  true,  and,  as  they 
are  well  pleaded,  the  demurrer  admits  their  truth,  to  consti- 
tute a  full  and  complete  defence  in  bar  of  the  cause  of  action 
set  forth  in  plaintiff's  complaint  herein.  This  is  not  a  case 
where  a  mortgagee,  after  having  sold  and  transferred  to  third 
parties  the  evidences  of  debt  secured  by  his  mortgage,  wrong- 
fully or  negligently  entered  satisfaction  of  such  mortgage 
upon  the  record  thereof,  without  payment  having  been  made 
of  the  indebtedness  secured  thereby.  In  this  case,  as  against 
the  plaintiff,  it  may  well  be  assumed,  in  the  absence  of  aver- 
ment to  the  contrary,  that  the  mortgagee,  Brunt,  never  had 
any  notice  or  knowledge  of  Nathan  Lowry's  assumption  and 
agreement  to  pay  a  part  of  the  mortgage  debt.  It  may  well 
be  assumed,  also,  as  against  the  plaintiff,  in  the  absence  of 
any  averment  to  the  contrary,  that  when  he  paid  the  whole 
amount  of  the  mortgage  debt,  which,  as  he  alleged,  he  was 
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"  compelled  to  and  did  pay,"  he  made  such  payment  to  the 
mortgagee,  Brunt,  in  person,  and  requested  and  procured 
such  mortgagee  to  make  and  sign,  as  he  did,  the  entry  of 
satisfaction  of  such  mortgage  on  the  margin  of  the  record 
thereof.  Our  statute  declares  that  an  entry  of  satisfaction 
of  a  mortgage,  so  made  by  the  mortgagee  on  the  margin  of 
the  record  of  such  mortgage,  "shall  operate  as  a  complete 
release  and  discharge  thereof."  Section  1090,  R.  S.  1881, 
in  force  since  May  6th,  1853. 

It  is  true,  as  claimed  by  appellee's  counsel,  that  defendant 
Clarissa  Smith,  in  purchasing  the  mortgaged  real  estate  at 
the  sale  thereof  bv  the  administrator  of  the  estate  of  Nathan 
Lowry,  deceased,  was  charged  with  constructive  notice  of  the 
facts  shown  bv  the  record  of  the  deed  or  deeds,  under  which 
such  decedent,  in  his  lifetime,  claimed  title  to  such  real  es- 
tate, and  was  bound  by  such  facts  and  put  upon  inquiry 
thereby,  even  though  she  had  no  actual  notice  thereof.  This 
was  so  decided  on  the  former  appeal  of  this  cause,  and  it  is 
the  doctrine  declared  in  many  other  eases  decided  bv  this 
court.  Wine  man  v.  Hutchinson,  20  Ind.  40 ;  Croskey  v. 
Chapman,  26  Ind.  333;  Column  v.  Watson,  54  Ind.  6o;  Gil- 
christ  v.  Gough,  63  Ind.  576;  Hazhtt  v.  Sinclair,  76  Ind. 
488 ;  Sample  v.  Cochran,  84  Ind.  594  ;  State,  ex  reL,  v.  Davis, 
96  Ind.  539  ;  Stockwell  v.  State,  ex  reL,  101  Ind.  1 ;  Singer 
v.  Scheible,  109  Ind.  575. 

When,  therefore,  defendant  Clarissa  Smith  ascertained  that 
Nathan  Lowry  acquired  his  title  to  such  real  estate  by  deed 
from  the  plaintiff,  James  Lowry,  she  was  charged  with  con- 
structive notice  of  the  fact  shown  by  the  record  of  such  deed, 
that  the  grantee  therein  agreed  "  to  assume  and  pay  the  sum 
of  $200,  as  secured  by  mortgage  given  by  this  grantor  on 
said  lands  to  one  Jackson  Brunt,"  and  was  put  upon  inquiry 
thereby  as  to  the  condition  of  such  mortgage. 

In  Gilchrist  v.  Gough,  supra,  it  was  held  by  this  court  that 
the  record  of  any  instrument  entitled  to  be  recorded  was 
notice,  whether  actual  or  constructive,  of  the  existence  and 
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record  of  such  instrument,  and  of  all  facts  shown,  not  by  the 
instrument  itself,  but  only  by  the  record  thereof.  Upon  this- 
point  the  case  last  cited  was  approved  and  followed  in  the 
decision  of  this  cause  on  the  former  appeal  thereof.  Lowry 
v.  Smith,  supra.  In  other  words,  it  was  held  in  these  cases 
that  the  purchaser  of  real  estate  is  presumed  to  have  exam- 
ined the  records  of  such  deeds  as  constitute  the  chain  of  title 
thereto  under  which  he  claims,  and  is  charged  with  notice,, 
actual  or  constructive,  of  all  facts  recited  in  such  records 
showing  encumbrances,  or  the  non-payment  of  purchase- 
money.  So,  also,  it  must  be  held  that  the  purchaser  of  real 
property  is  charged  with  notice,  actual  or  constructive,  of  all 
mortgages,  liens  and  other  writings,  affecting  the  title  to  such 
property,  which  our  registry  laws  authorize  or  require  to  be 
entered  of  record. 

When,  therefore,  defendant  Clarissa  Smith  became  the  pur- 
chaser of  the  real  estate  of  Nathan  Lowry,  deceased,  at  the 
sale  thereof  by  the  administrator  of  his  estate,  she  was  charged 
with  notice,  actual  or  constructive,  of  the  fact  shown  by  the 
record  of  the  deed,  by  and  under  which  Nathan  Lowry  had 
acquired  his  title,  that  he  had  agreed  to  assume  and  pay  the 
sum  of  $200  of  the  plaintiff's  mortgage  debt  to  Jackson 
Brunt.  She  was  also  affected  with  notice,  actual  or  con- 
structive, of  the  record  of  the  mortgage  given  by  plaintiff  on 
such  real  estate  to  Jackson  Brunt.  But  when  it  appeared  from 
the  record  of  such  mortgage,  on  the  margin  of  such  record, 
as  authorized  by  the  statute,  that  long  before  she  became  the 
purchaser  of  such  real  estate  the  mortgagee,  Brunt,  had  there 
made  and  signed  an  entry  of  satisfaction,  attested  by  the 
proper  recorder,  to  the  effect  that  "  this  mortgage  is  fully  paid 
off  and  satisfied,  and  discharged  of  record,"  we  are  of  opinion 
that  she  had  the  right  to  rely  upon  such  entry  of  satisfaction 
as  a  complete  release  and  discharge  of  such  mortgage,  and  to 
assume,  as  against  the  plaintiff,  that  Nathan  Lowry  had  paid 
all  that  he  had  agreed  to  pay  of  the  debt  secured  by  such 
mortgage.     If  Nathan  Lowry  had  not  in  fact  paid  what  he 
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had  agreed  to  pay,  it  may  well  be  assumed,  we  think,  as 
against  the  plaintiff,  that  he  would  have  procured  from  Brunt 
an  assignment  on  the  record  of  the  mortgage  of  so  much  of 
the  debt  secured  thereby  as  Nathan  Lowry  had  agreed  to 
pay,  instead  of  the  entry  on  such  record  that  "  this  mortgage 
is  fully  paid  off  and  satisfied,  and  discharged  of  record." 

If  it  be  true,  however,  as  alleged  by  plaintiff  in  the  sec- 
ond paragraph*  of  his  complaint,  that  he  paid  out  of  his  own 
means  his  entire  mortgage  debt  to  Jackson  Brunt,  the  utmost 
that  could  be  said  in  his  favor,  as  it  seems  to  us,  is  that  he 
thereby  became  the  equitable  assignee  of  so  much  of  such 
debt  as  Nathan  Lowry  had  agreed  to  assume  and  pay.  But 
in  that  case  it  would  have  been  incumbent  on  plaintiff,  as  such 
equitable  assignee,  under  the  provisions  of  section  1093,  R. 
S.  1881,  in  force  since  July  2d,  1877,  as  construed  by  this 
court  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Talbot,  post,  p. 
373,  to  have  procured  an  assignment  by  the  mortgagee  of  so 
much  of  the  mortgage  debt,  attested  by  the  proper  recorder, 
on  the  margin  of  the  record  of  such  mortgage,  or  a  separate 
instrument  of  assignment  executed  and  acknowledged  by  the 
mortgagee,  and  recorded  in  the  proper  mortgage  records.  It 
is  not  claimed  by  plaintiff  that  he  ever  procured  from  the 
mortgagee,  Brunt,  an  assignment  of  record,  or  record  evi- 
dence of  an  assignment,  of  so  much  of  the  mortgage  debt  as 
Nathan  Lowry  agreed  to  assume  and  pay ;  and  in  the  absence 
of  such  assignment  of  record,  or  record  evidence  of  an  as- 
signment, it  is  certain,  we  think,  that  the  plaintiff  can  not 
enforce  the  collection  of  so  much  of  the  mortgage  debt  as 
was  assumed  by  Nathan  Lowry,  by  the  foreclosure  of  the 
mortgage  against  the  defendant  Clarissa  Smith,  as  a  subse- 
quent purchaser,  without  notice,  of  the  mortgaged  real  estate. 

In  the  second  paragraph  of  his  complaint  plaintiff  did  not 
state  a  case  wherein  he  was  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee.  He  paid  off  and  satisfied  his  own 
debt,  and  did  not  attempt  even,  so  far  as  his  complaint  shows, 
to  keep  the  mortgage  security  alive  as  against  subsequent  pur- 
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chasers,  without  notice,  of  the  mortgaged  premises.  Birke  v. 
Abbott,  103  Ind.  1  (53  Am.  R.  474),  aud  cases  there  cited. 
But  conceding,  as  we  must  under  our  rulings  on  the  former 
appeal  of  this  cause,  that  plaintiff's  complaint  stated  a  good 
cause  of  action,  we  are  clearly  of  the  opinion  that  the  facts 
stated  by  defendants  in  the  third  paragraph  of  their  answer 
constituted  a  full  and  complete  defence  in  bar  of  such  cause 
of  action,  and  that  the  court  below  erred  in  sustaining  plain- 
tiff's demurrer  to  such  third  paragraph  of  answer. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
now  the  error  assigned  by  appellants  upon  the  overruling  of 
their  motion  for  a  new  trial.  We  may  properly  remark, 
however,  that  the  evidence  in  the  record,  without  conflict 
therein,  fully  sustains  the  material  averments  of  the  third 
paragraph  of  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  flemurrer  to  the 
third  paragraph  of  answer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Filed  Jan.  17, 1888. 


No.  11,985. 

Brown  v.  Jones  et  al. 

Bill  op  Exchange. — Acceptance. — Designating  Place  of  Payment, — The  ac- 
ceptor of  a  bill  of  exchange  has  the  right  to  qualify  his  acceptance  by 
designating  the  place  of  payment,  and  when  the  place  is  fixed  it  be- 
comes a  part  of  the  contract. 

Same. — Presentment  al  Place  Specified. — Liability  of  Drawer  or  Endorser. — • 
Where  the  acceptor  has  designated  the  street  and  number  where  the 
bill  is  payable,  it  must  appear,  in  order  to  charge  the  drawer  or  en- 
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dorser,  that  presentment  for  payment  was  made  at  the  place  specified, 
or  a  sufficient  excuse  for  not  so  presenting  it  must  be  shown. 

Same.— Statute  not  Applicable.— Section  3(58,  R.  S.  1881,  providing  that  it 
shall  not  be  necessary  to  aver  or  prove  a  demand  at  the  place  of  pay- 
ment fixed  in  the  contract,  does  not  apply  to  a  case  where  the  demand 
of  pavment  is  necessary  to  create  a  cause  of  action  against  the  drawer 
or  endorser  of  a  bill  of  exchange. 

Same.  —  Special  Finding. — Silence  an  to  Fact.  —  Presumption.  —  Where  the 
special  finding  does  not  state  that  the  bill  was  presented  at  the  place 
designated,  it  will*  be  presumed,  as  against  the  party  having  the  burden 
of  proof  on  that  question,  that  it  was  not  presented  there. 

From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F.  McCabe,  for  appellant. 
J.  E.  Schoonover,    W.  B.  Reed,  J.  E.  McDonald,  J.  M. 
Butler  and  A.  L.  Mason,  for  appellees. 

Elliott,  J. — The  material  facts  as  they  appear  in  the 
special  finding,  but  stated  in  a  condensed  form,  are  these : 
On  the  11th  day  of  February,  1884,  the  appellees  were 
bankers,  doing  business  at  Attica,  Indiana,  under  the  name 
of  the  Citizens*  Bank.  On  that  day  the  appellant  endorsed 
to  them  a  bill  of  exchange  drawn  by  him  on  F.  W.  Pullen 
&  Co.,  Chicago,  Illinois.  The  acceptance  of  the  bill  was  in 
these  words:  "Accepted  and  payable  at  1363  Kinzie  street." 
By  a  series  of  endorsements,  the  bill  reached  the  F\rst  National 
Bank  of  Chicago  for  collection.  On  the  15th  day  of  March, 
1884,  that  bank  placed  the  bill  in  the  hands  of  Orville  Peck- 
ham,  a  notary  public,  to  be  presented  for  payment.  "  The 
notary,"  as  the  finding  states,  "  went  with  said  bill  to  the 
office  of  the  acceptors  for  the  purpose  of  presenting  it  for 
payment,  but  found  the  office  closed  and  locked,  and  was, 
after  the  exercise  of  reasonable  diligence,  unable  to  find  any 
member  of  the  firm  of  F.  W.  Pullen  &  Co.,  and  that  said 
bill  was  thereupon  duly  protested  for  non-payment."  Notice 
of  protest  was  addressed  to  James  F.  Brown,  and  on  the 
evening  of  March  16th  was  mailed  to  the  Citizens'  Bank  at 
Attica.  On  the  18th  day  of  that  month  the  notice  was  re- 
ceived  by  the  Citizens'  Bank,  and  on  the  same  day  it  was 
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mailed  to  the  appellant  at  his  residence  and  post-office,  to- 
gether with  a  written  request  for  payment. 

The  acceptors  of  the  bill  had  the  right  to  qualify  their  ac- 
ceptance by  designating  the  place  of  payment.  The  desig- 
nation of  the  place  of  payment  became  part  of  the.  contract, 
and  it  is  an  element  that  exerts  an  important  influence  upon 
the  case. 

One  of  the  positions  assumed  by  the  appellant  is,  that  he 
can  not  be  held  as  an  endorser  or  drawer  because  it  does  not 
appear  that  the  bill  was  presented  at  the  place  fixed  by  the 
contract.  It  is  the  contention  of  his  counsel  that,  while  the 
finding  shows  that  the  bill  was  presented  at  the  office  of  the 
acceptors,  it  does  not  appear  that  the  office  was  the  place 
designated  in  the  acceptance. 

In  answer  to  the  appellant's  argument  on  this  question, 
the  appellees'  counsel  assume  that  the  case  is  governed  by 
our  statute,  and  that  it  was  not  necessary  to  show  that  the 
bill  was  presented  for  payment.  The  statute  to  which  they 
refer  provides  that,  "  In  any  action  or  defence  founded  upon 
a  bill  or  note  or  other  contract  for  the  payment  of  money  at 
a  particular  place,  it  shall  not  be  necessary  to  aver  or  prove 
a  demand  at  the  place,  fcut  the  opposite  party  may  show  a 
readiness  #to  pay  the  demand  at  the  proper  place."  R.  S. 
1881,  section  368. 

It  is  very  clear  that  this  statute  has  no  application  to  a 
case  where  the  demand  of  payment  is  necessary  to  create  a 
cause  of  action  against  the  drawer  or  endorser  of  a  bill  of 
exchange,  and  so  .it  has  been  many  times  decided. 

The  finding  does  not  show  in  express  terms  that  the  bill 
was  presented  at  1363  Kinzie  street,  nor  does  it  show,  as 
counsel  assume,  that  diligence  was  used  to  find  that  place.  It 
does  state,  in  a  very  general  way,  that  reasonable  diligence 
was  used  to  find  the  members  of  the  firm  of  F.  W.  Pullen 
&  Co.,  but  it  does  not  state  that  diligence  was  used  to  find 
the  place  described  in  the  acceptance.  If  it  were  conceded 
that  the  general  conclusion  as  to  the  exercise  of  diligence  is 
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sufficient,  it  could  not  be  assumed  that  this  conclusion  applied 
to  any  other  acts  than  those  involved  in  the  effort  to  find  one 
•of  the  acceptors. 

It  is,  however,  contended  by  appellees'  counsel  that  pre- 
sentment at  the  office  of  the  acceptors  was  sufficient.  If  this 
be  so,  then  the  finding  on  this  point  may  be  upheld. 

We  are,  however,  constrained  to  differ  from  counsel  upon 
this  proposition.  Our  opinion  is,  that  where  a  place  of  pay- 
ment is  definitely  fixed  by  the  contract  of  acceptance,  there 
the  presentment  must  be  made,  or  a  sufficient  excuse  for  fail- 
ing to  there  make  it  be  shown,  or  else  the  drawer  or  endorser 
of  the  bill  is  discharged.  The  cases  deferred  to  by  counsel 
do  not  oppose  this  conclusion.  These  cases  are,  Shed  v. 
Brett,  1  Pick.  413;  Williams  v.  United  States  Bank,  2  Pet. 
96;  Ogden  v.  Cowley,  2  Johns.  274;  Burbank  v.  Beach,  15 
Barb.  326;  Cayuga  County  Bank  v.  Hunt,  2  Hill,  635; 
Wiseman  v.  Chiappella,  23  How.  368;  and  Wallace  v.  Orilley, 
46  Wis.  577.  In  none  of  them  was  the  place  of  payment 
fixed  by  the  acceptance,  and  they  can  not,  therefore,  be  re- 
garded as  at  all  in  point. 

Our  conclusion  has  a  firm  support  from  the  authorities. 
Mr.  Daniel,  after  showing  that  to  charge  the  acceptor  it  is 
not  necessary  to  present  the  bill  for  payment  at  the  place 
specified,  says :  "  In  respect  to  the  endorser  of  a  bill  or  note, 
or  the  drawer  of  a  bill,  payable  at  a  particular  bank  or  other 
place,  the  rule  is  different.  He  is  not  the  original  debtor, 
but  only  a  surety.  His  undertaking  is  not  general,  but  con- 
ditional upon  due  diligence  being  used  against  the  principal 
debtor,  and  such  diligence  requires  presentment  at  the  place 
specified,  where  it  is  to  be  presumed  that  funds  have  been  pro- 
vided to  meet  the  bill  at  maturity."  1  Daniel  Negotiable 
Instr.,  section  644.  Another  writer  says :  "  When  a  bill  or 
note  is  dratfn  payable  at  a  place  named,  it  is  essential  to  show, 
in  an  action  against  the  drawer  or  endorser,  a  presentment  at 
the  place  appointed."  Edwards  Bills  and  Notes,  section  679. 
Vol.  113.— 4 


50  SUPREME  COURT  OF  INDIANA, 

Brown  v.  Jones  et  aL 

Id  Cox  v.  Nat9 1  Bank,  100  U.  S.  704,  the  court  said :  "  Cases 
arise  where  the  drawer  of  a  bill  of  exchange  designates  in  the 
instrument  the  place  of  payment,  and  the  decisions  are  that 
in  such  a  case  both  the  drawer  and  the  endorser  will  be  dis- 
charged unless  the  bill  be  there  presented  for  payment  at 
maturity."  It  was  held  in  Marsh  v.  Low,  55  Ind.  271,  that 
the  acceptor  is  the  principal  debtor,  and  so  all  the  cases 
hold,  holding,  also,  without  exception  so  far  as  our  investi- 
gation has  gone,  that,  to  charge  the  drawer  or  endorser, 
presentment  for  payment  must  be  made  at  the  place  specified. 
Hartwell  v.  Chandler,  5  Blackf.  215;  People's  Bank  v. 
Brooke,  31  Md.  7  (1  Am.  Rep.  1) ;  Smith  v.  McLean,  7  Am. 
Dec.  693;  Glasgow  v.  Pratte,  8  Mo.  336  (40  Am.  Dec.  142) ; 
Dupre  v.  Richard,  11  Rob.  La.  495  (43  Am.  Dec.  214),  and 
note  p.  222. 

The  question  here  is  one  of  evidence,  and  not  of  pleading. 
The  plaintiffs  have  failed  to  establish  an  essential  element 
of  their  cause  of  action.  As  it  is  not  stated  in  the  finding 
that  the  bill  was  presented  at  the  place  designated,  and  as 
the  burden  of  proof  on  that  question  is  on  the  appellees,  we 
must  presume  that  it  was  not,  in  fact,  there  presented.  Stix 
v.  Sadler,  109  Ind.  254;  Vinton  v.  Baldwin,  95  Ind.  433, 
and  cases  cited. 

We  think  justice  will  be  secured  by  awarding  a  new  trial, 
and  this  is  adjudged.  Parker  v.  Hubble,  75  Ind.  580;  Yerkes 
v.  Sabin,  97  Ind.  141,  144;  Shannon  v.  Hay,  106  Ind.  589; 
Sohn  v.  Cambern,  106  Ind.  302;  Western  Union  Tel.  Co.  v. 
Brown,  108  Ind.  538 ;  Buchanan  v.  Milligan,  108  Ind.  433- 

Judgment  reversed,  at  costs  of  appellees,  and  cause  re- 
manded, with  instructions  to  award  a  new  trial. 

Filed  Nov.  5, 1887 ;  petition  to  modify  mandate  overruled  Dec.  30, 1887. 
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No.  13,021. 

The  Evansville  and  Tekre  Haute  Railroad  Com- 

pany  v.  Carvener. 

Railroad. — Failure  to  Restore  Highway  at  Crossing. — Obstruction. — Negligence. 
— Under  the  fifth  subdivision  of  section  3903,  R.  S.  1881,  it  is  the  duty 
of  a  railroad  company,  which  constructs  its  track  across  a  public  high- 
way, to  restore  the  highway  to  its  former  state  as  nearly  as  possible,  and 
its  failure  to  do  so  constitutes  actionable  negligence  in  case  an  injury  is 
caused  thereby. 
Same. — Death  of  Horse  Caused  by  Pulling  Loaded  Wagon  Over  Obstruction. — 
•  Liability  of  Railroad  Company. — Where  the  railroad  company  leaves  its- 
track  nine  inches  above  the  surface  of  the  highway,  it  is  liable  for  the 
value  of  a  horse,  the  death  of  which  is  caused  by  extraordinary  exertion 
in  pulling  a  loaded  wagon  over  the  obstruction  ;  and  the  fact  that  the 
owner  of  the  horse  had  knowledge  of  the  condition  of  the  crossing,  and 
the  further  fact  that  he  did  not  lighten  his  load  when  he  encountered 
the  obstruction,  do  not  of  themselves  constitute  such  contributory  neg- 
ligence as  will  defeat  a  recovery. 

From  the  Posey  Circuit  Court. 

A.  Iglehart,  J.  E.  Iglehart  and  E.  Taylor,  for  appellant. 
W.  P.  Edson  and  F.  D.  Whamer,  for  appellee. 

Mitchell,  C.  J. — Carvener  sued  the  railroad  company  to 
recover  the  value  of  a  horse,  the  death  of  which,  he  alleges, 
was  caused  by  the  negligent  failure  of  the  defendant  com- 
pany to  restore  a  public  highway,  crossed  by  the  railroad 
track,  to  its  former  state. 

The  complaint. charges  that  the  crossing  was  rendered  dif- 
ficult and  dangerous  on  account  of  the  railroad  track  being 
laid  about  nine  inches  above  the  surface  of  the  highway, 
thus  presenting  a  material  obstruction  to  the  passage  of 
wagons  and  teams.  It  is  alleged  that,  in  attempting  to  cross 
the  track  with  a  loaded  wagon  and  team,  without  fault  on 
his  part,  the  plaintiff's  wagon  violently  encountered  the  ob- 
struction, and  the  team  was  so  strained,  in  pulling  the  loaded 
wagon  over  it,  that  one  of  the  horses  died  from  the  effects 
of  the  injury. 
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The  complaint  states  a  good  cause  of  action.  The  statute 
which  conferred  upon  the  railroad  company  the  right  to  con- 
struct its  track  across  the  public  highway,  imposed  upon  it 
the  duty  of  restoring  the  highway  to  its  former  state  as  nearly 
as  possible.  Subdivision  fifth,  section  3903,  R.  S.  1881. 
The  failure  to  observe  this  statutory  duty  was  actionable 
negligence  in  respect  to  any  person  who  sustained  injury 
thereby  without  fault.  Louisville,  etc.,  R.  W.  Co.  v.  Smith, 
91  Ind.  119. 

Leaving  the  highway  in  such  a  condition  as  to  require  the 
wheels  of  vehicles  passing  over  the  railroad  track  to  be  raised 
nine  inches  perpendicularly  from  the  surface  of  the  highway, 
in  order  to  pass  over  the  top  of  the  rails,  was  prima  facie  a 
negligent  interference  with  the  free  use  thereof.  Indianapo- 
lis, etc.,  R.  R.  Co.  v.  State,  ex  reL,  37  Ind.  489 ;  Johnson 
v.  St.  Paul,  etc.,  R.  R.  Co.,  31  Minn.  283  (15  A.  &  E.  R.  R. 
Cases,  467). 

While  the  highway  can  not  be  restored  in  all  respects  to 
its  former  condition,  it  must  be  so  far  restored  as  not  to  impair 
its  usefulness  more  than  the  additional  use  of  it  for  railroad 
purposes  renders  absolutely  necessary.  People  v.  Chicago, 
etc.,  R.  R.  Co.,  67  111.  118;  Roberts  v.  Chicago,  etc.,  R.  W. 
Co.,  35  Wis.  679 ;  State  v.  Railroad  Co.,  36  Ohio  St.  434. 

The  complaint  contains  the  averment  that  the  injury  oc- 
curred without  the  fault  of  the  plaintiff.  The  specific  facts 
stated  do  not  overcome  this  averment  so  as  to  show  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

It  is  contended  next,  that  the  evidence  shows- that  the 
plaintiff  had  knowledge  of  the  condition  of  the  highway, 
and  that  he  was  hence  guilty  of  contributory  negligence  in 
attempting  to  pass  over  the  obstruction  in  question. 

It  is  quite  true  that  the  plaintiff  and  others  had  passed 
over  the  place  as  it  was  left  by  the  defendant,  and  knew  of 
the  obstruction,  and  that  it  made  the  highway  inconvenient 
of  passage  at  that  point.  The  obstruction  was  not,  however, 
of  such  a  character  as  that  an  inference  of  law  necessarily 
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arises  upon  the  evidence,  that  it  presented  a  positively  and 
unavoidably  dangerous  impediment  to  ordinary  travel.  The 
free  use  of  the  highway  had  been  interfered  with  by  the  failure 
of  the  railroad  company  to  restore  it  to  its  former  state,  as 
the  statute  required  it  to  do. 

This  interference  having  resulted  from  a  failure  of  the  com- 
pany to  discharge  a  duty  enjoined  upon  it  by  statute,  the  com- 
pany became  liable  to  any  one  who,  in  the  exercise  of  ordinary 
care,  sustained  injury  therefrom,  even  though  it  did  not  render 
the  highway  positively  dangerous.  Because  the  highway  was 
merely  interfered  with  in  such  a  manner  as  to  make  travel 
upon  it  inconvenient,  and  not  per  %e  dangerous,  persons  who 
knew  of  the  interference  were  not  obliged  to  abandon  travel 
thereon,  if  in  the  exercise  of  ordinary  prudence  they  might 
reasonably  expect  to  avoid  the  obstruction,  or  if  the  obstruc- 
tion was  of  such  a  character  as  that  a  reasonable  person  might 
not  anticipate  any  injurious  consequences  as  likely  to  result 
from  going  upon  it.  Lake  Shore,  etc.,  R.  W.  Co.  v.  Pinchin, 
112  Ind.  592;  Town  of  Gosport  v.  Evan*,  112  Ind.  133. 

A  defendant  who,  in  violation  of  an  express  statutory  duty, 
places  or  causes  an  obstruction  in  a  public  highway,  will  not 
be  heard  to  say  that  he  did  not  anticipate  an  injury,  which 
was  the  direct  result  of  his  unlawful  act,  when  the  person 
injured  was  without  fault.  Wabash ,  etc.,  JR.  W.  Co.  v.  Locke, 
112  Ind.  404. 

Although  the  plaintiff  may  have  known  that  the  highway 
was  obstructed  so  as'  to  make  it  necessary  for  his  horses  to 
exert  an  unusual  degree  of  force  in  drawing  the  loaded  wagon 
over  the  railroad  track,  he  could  not  reasonably  have  antici- 
pated that  one  of  them  would  so  injure  himself  as  that  his 
death  would  follow  as  a  consequence. 

The  second  instruction  asked  by  the  defendant  and  refused 
by  the  court  proceeded  upon  the  theory  that  if  the  plaintiff, 
by  lightening  the  load  on  his  wagon,  or  otherwise,  could 
have  avoided  the  injury  to  his  horse,  after  encountering  the 
obstruction,  it  was  his  duty  to  do  so.     This  would  be  so  only 
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in  case  the  load  and  the  obstruction,  and  all  the  circumstances, 
were  such  as  that  a  reasonably  prudent  man  might  have  fore- 
seen that,  without  lightening  the  load  or  avoiding  an  attempt 
to  pass  over  the  obstruction,  some  injury  would  follow. 
Simply  because  an  injury  happened  does  not  demonstrate 
conclusively  that  it  should  have  been  foreseen  and  provided 
against. 

There  were  other  instructions  asked  by  the  defendant  and 
refused.  Some  of  them  state  correctly  abstract  principles 
of  law,  but  we  think,  so  far  as  they  were  applicable  to  the 
case  made,  they  were  adequately  covered  by  the  instructions 
given  by  the  court. 

We  have  discovered  no  reversible  error.  The  judgment  is 
affirmed,  with  costs. 

Filed  Dec.  30, 1887. 
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No.  13,032. 

Dobbins  v.  McNamara. 

Judgment. — Action  io  Set  Aside. — Jurisdiction. — Process. — Default.—  Where  a 
judgment  has  been  rendered  by  default  against  a  person  upon  whom 
there  was  no  service  of  process,  and  over  whose  person  the  court  had 
acquired  no  jurisdiction,  he  is  entitled  to  have  such  judgment  set  aside, 
whether  he  has  a  good  defence  to  the  action  or  not,  and  may  maintain 
a  direct  action  for  that  purpose. 

Same.— Statutory  Proceedings  to  Review  and  to  Set  Aside  Default.— Practice, — 
A  direct  proceeding  to  vacate  and  set  aside  a  judgment  taken  by  de- 
fault in  a  case  where  no  process  has  been  served  and  no  jurisdiction 
acquired,  is  not  governed  by  the  statutory  requirements  concerning 
complaints  for  review  and  applications  to  set  aside  defaults. 


NOVEMBER  TERM,  1887.  55 


Dobbins  v.  McNamara. 


Same. — Issues. — Pleading. — In  such  a  proceeding  the  defendant  thereto  is 
entitled  tq  answer,  and  issues  may  be  formed  as  in  ordinary  cases  of 
equitable  jurisdiction. 

From  the  Pulaski  Circuit  Court. 

N.  L.  Agnew}  B.  Borders  and  J.  F.  Yamell}  for  appellant. 
W.  Spangler  and  H.  A.  SUis,  for  appellee. 

Niblaok,  J. — The  complaint  in  this  proceeding  repre- 
sented that  Matt  Dobbins,  the  appellant,  had,  on  the  1st  day 
of  December,  1884,  in  an  action  for  an  alleged  breach  of  a 
marriage  contract,  recovered  a  judgment  in  the  Pulaski  Cir- 
cuit Court  against  Hugh  McNamara,  the  appellee,  for  the 
sum  of  $300  in  damages,  and  costs  of  suit,  setting  out  the 
complaint  in  that  action  at  full  length ;  that  Dobbins,  the 
plaintiff  in  the  action  thus  referred  to,  had  caused  a  summons 
to  be  issued  against  the  defendant,  McNamara,  and  by  an  en- 
dorsement on  the  complaint  had  made  the  summons  return- 
able on  the  15th  day  of  the  previous  month  of  September, 
1884 ;  that  the  sheriff  of  Pulaski  county,  to  whom  the  sum- 
mons was  directed,  made  return  thereto  as  follows:  "  Came 
to  hand  this  1st  day  of  September,  1884.  I  return  this  sum- 
mons served  by  leaving  a  true  copy  of  the  original  summons, 
by  direction  of  the  attorney  for  the  plaintiff,  at  the  residence 
of  Edward  Parish,  supposed  to  be  the  last  and  usual  place 
of  residence  of  Hugh  McNamara;"  that  upon  this  return  a 
default  was  entered  against  him,  the  said  McNamara,  and  a 
judgment  rendered  against  him  as  above  stated. 

The  complaint  further  represented  that  he,  the  said  Mc- 
Namara, had  in  fact  no  notice  of  the  pendency  of  said  ac- 
tion ;  that  at  the  time  the  complaint  was  filed  and  the  sum- 
mons was  issued  he  was  not  a  resident  of  Pulaski  county,  but 
was  then,  and  for  about  a  year  previously  had  been,  a  resi- 
dent of  Benton  county,  in  this  State ;  that  he  had  never  at 
anv  time  made  his  home  with  Edward  Parish,  or  even  re- 
mained  over  night  at  his  house  or  place  of  residence ;  that  he 
was  not  at  any  time  within  the  jurisdiction  of  {.he  Pulaski 
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Circuit  Court  during  the  pendency  of  said  action,  and  never 
knew  that  any  such  action  was  pending  against  him,  or 
that  any  judgment  had  been  therein  rendered  against  him, 
until  the  14th  day  of  December,  1885,  more  than  a  year  after 
the  judgment  had  been  entered. 

The  complaint  still  further  represented  that  the  pretended 
service  of,  as  well  as  the  return  to,  the  summons  in  said 
original  action  was  procured  to  be  made  by  the  fraud  of  the 
attorney  for  the  plaintiff,  and  without  proper  inquiry  either 
by  such  attorney  or  the  sheriff;  that  the  proceedings  in  said 
cause  were  erroneous,  irregular  and  void  for  want  of  juris- 
diction over  the  person  of  him,  the  said  McNamara,  and  be* 
cause  the  complaint  was  insufficient  to  authorize  the  rendition 
of  such  a  judgment,  and  because  the  return  of  the  sheriff  was 
too  defective  to  justify  the  entry  of  a  default  against  him  in 
the  action.  Wherefore  the  said  McNamara  demanded  that 
the  judgment  in  question  should  be  set  aside,  vacated  and 
held  for  naught. 

The  complaint  was  verified  by  the  affidavit  of  McNamara 
duly  attached. 

A  demurrer  to  the  complaint  being  first  interposed  and 
overruled,  the  appellant,  Dobbins,  asked  leave  to  file  an  an- 
swer to  the  complaint,  which  was  refused.  She  then  moved 
that  the  cause  be  set  down  for  a  hearing,  and  that  she 
be  allowed  to  introduce  evidence  to  rebut  the  allegations  of 
the  complaint,  and  that  motion  was  also  denied.  The  court 
thereupon,  considering  only  the  allegations  of  the  complaint, 
made  a  finding  that  the  judgment  described  in  that  pleading 
was  void  and  of  no  effect,  and  ought,  therefore,  to  be  vacated 
and  set  aside,  and  adjudged  accordingly. 

In  support  of  the  demurrer  to  the  complaint,  it  is  con- 
tended that  the  demurrer  ought  to  have  been  sustained,  be- 
cause, considered  as  a  complaint  for  a  review  of  the  proceed- 
ings complained  of,  it  was  insufficient  on  account  of  the  failure 
to  file  with  it  a  transcript  of  those  proceedings,  and  because^ 
considered  as  a  complaint  for  relief  against  a  surprise  under 
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section  396  of  the  present  eode,  it  was  deficient  in  not  aver- 
ring and  showing  a  meritorious  defence  to  the  action  from 
which  relief  was  demanded. 

Whatever  the  pleader  may  have  intended  in  regard  to  the 
precise  form  of  this  proceeding,  the  complaint  was,  in  its 
essential  features,  neither  a  complaint  for  a  review  of  the 
proceedings  in  question,  nor  an  application  for  relief  under 
section  396  of  the  code,  but  was  simply  and  only  a  petition, 
in  the  nature  of  a  complaint,  to  have  the  judgment  taken 
against  McNamara  annulled  and  set  aside,  upon  the  ground 
that  the  Pulaski  Circuit  Court  had  no  jurisdiction  over  his 
person  when  it  was  rendered.  Formerly,  when  a  judgment 
was  void  for  some  reason  apparent  on  the  face  of  the  pro- 
ceedings, or  was  voidable  on  account  of  some  matter  dehors 
the  record,  an  injunction  was  usually  resorted  to  as  a  means 
of  preventing  its  enforcement ;  but  more  recently  an  action 
to  have  such  a  judgment  annulled  and  set  aside  has  become 
a  recognized  method  of  procedure.  *  The  distinction  between 
such  a  proceeding  and  a  complaint  for  a  review  was  consid- 
ered and,  to  some  extent,  defined  in  the  case  of  Willman  v. 
Willman,  57  Ind.  500. 

The  difference  between  a  direct  proceeding  to  have  a  judg- 
ment annulled  and  vacated,  and  an  application  to  have  an 
ordinary  default  set  aside  under  the  provisions  of  section 
396,  was  well  stated  argumentatively  in  the  case  of  Wiley  v. 
Pratt,  23  Ind.  628,  and  }s  one  which  ought  to  be  carefully 
observed  in  the  prosecution  of  an  action  like  the  one  in 
hearing. 

Where  a  default  has  been  taken  against  a  person  upon 
whom  there  was  no  service  of  process,  and  over  whose  per- 
son the  court  had  acquired  no  jurisdiction,  he  is  entitled  to 
have  the  judgment  set  aside,  whether  he  has  a  good  defence 
to  the  action  or  not.  To  illustrate :  where  a  defendant,  who 
is  a  resident  of  the  State,  is  sued  in  a  wrong  county,  and 
a  judgment  is  taken  against  him  without  jurisdiction  over 
Bis  person,  he  has  the  right  to  have  the  judgment  vacated 
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and  annulled,  without  disclosing*  any  defence  to  the  action, 
upon  the  principle  that,  where  a  court  has  no  jurisdiction  to 
hear  and  determine  the  matters  involved  in  a  suit,  it  has 
nothing  to  do  with  the  merits  of  the  controversy.  A  judg- 
ment taken  under  such  Circumstances  must  yield  to  a  direct 
attack,  however  meritorious  the  cause  of  action  may  have 
been.  The  complaint  was,  therefore,  correctly  held  to  be 
sufficient  upon  demurrer. 

As  having  some  reference  to  the  questions  hereinabove 
discussed,  see  Freeman  Judg.,  sections  116  and  117  ;  3  Wait 
Actions  and  Defences,  733 ;  3  Pomeroy  Eq.  Jur.,  section  1377  ; 
Bush  v.  Bush,  46  Ind.  70 ;  Cavanaugh  v.  Smith,  8-4  Ind. 
380;  Harman  v.  Moore,  112  Ind.  221. 

A  proceeding  of  the  class  to  which  this  belongs  is  in  the 
nature  of,  and  analogous  to,  an  appeal  to  the  equity  jurisdic- 
tion of  a  court  for  the  cancellation  of  an  instrument  in  writ- 
ing, and  is  not  a  summary  proceeding  in  the  sense  in  which 
an  application  for  relief  under  section  396  has  been  held  to 
be.  In  such  a  proceeding,  the  formation  of  issmes,  and  a 
hearing  upon  suc*h  evidence  as  may  b£  mutually  introduced, 
as  in  ordinary  cases  of  equitable  jurisdiction,  are  contem- 
plated. The  court  below  consequently  erred  in  refusing  to 
permit  the  appellant  to  file  an  answer  to  the  complaint,  and 
in  declining  to  set  down  the  cause  for  a  hearing  in  the  man- 
ner contemplated  as  above. 

In  applications  for  relief  under  section  396,  it  is  only  as 
to  the  truth  of  the  alleged  facts  relted  on  as  a  defence  that 
a  counter  affidavit,  or  countervailing  evidence,  is  not  admis- 
sible. As  to  the  causes  for  which  relief  is  sought,  evidence 
may  be,  and  usually  ought  to  be,  heard  as  in  ordinary  ad- 
versary proceedings.  Freeman  Judg.,  section  109  ;  Hill  v. 
Crump,  24  Ind.  291 ;  Buck  v.  Havens,  40  Ind.  221 ;  Lake 
v.  Jones,  49  Ind.  297 ;  Nord  v.  Marty,  56  Ind.  531 ;  Doug- 
lass v.  Keehn,  78  Ind.  199 ;  Lawler  v.  Couch,  80  Ind.  369 ; 
Brumbaugh  v.  Stockman,  83  Ind.  583 ;  Clandy  v.  Caldwell, 
106  Ind.  256. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Jan.  18,  1888. 
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No.  14,119. 

Lewis  v.  The  State. 

Chimin al  Law. —  Indictment*  —  Description  of  Stolen  Money,  —  Unnecessary 
Particulwily. — Proof. — Under  section  1750,  R.  S.  1881,  it  is  only  neces- 
sary, in  an  indictment  for  the  larceny  of  money,  to  describe  the  money 
stolen  simply  as  money ;  but  if  a  particular  description  is  given,  it  must 
be  proved  substantially  as  charged,  or  a  verdict  of  conviction  will  not 
be  sustained. 

From  the  Marion  Criminal  Court. 

W.  F.  A.  Bernhamer  and  W.  B,  Walls,  for  appellant. 
L.  T.  Michener,  Attorney  General,  /.  L.  Mitchell,  Prose- 
cuting Attorney,  and  J.  H,  Gillett,  for  the  State. 

Howk,  J. — In  this  case  the  indictment  charged  "  that 
Charles  Lewis,  on  the  25th  day  of  May,  1885,  at  and  in  the 
county  of  Marion  and  State  of  Indiana,  did  then  and  there 
unlawfully  and  feloniously  steal,  take  and  carry  away  one 
twenty-dollar  greenback  bill,  of  the  value  of  twenty  dollars, 
-  two  ten-dollar  greenback  bills,  each  of  the  value  of  ten  dol- 
lars, two  five-dollar  greenback  bills,  each  of  the  value  of  five 
dollars,  and  thirteen  silver  coins,  each  of  the  value  of  one 
dollar,  all  the  lawful  and  current  money  of  the  United  States 
of  America,  the  money,  personal  goods  and  chattels  of  Louis 
G.  Deschler,  contrary  to  the  form  of  the  statute,"  etc. 
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Upon  defendant's  arraignment  on  such  indictment,  and  his 
plea  of  not  guilty  as  therein  charged,  the  issues  thereby- 
joined  were  tried  by  a  jury,  and  a  verdict  was  returned,  find- 
ing him  guilty  as  charged,  and  assessing  his  punishment  at  a 
fine  of  one  dollar,  imprisonment  in  the  State  prison  for  one 
year,  and  disfranchisement  and  incapacity  to  hold  any  office 
of  trust  or  profit  for  one  year.  Over  defendant's  motion  for 
a  new  trial  the  court  rendered  judgment  against  him  on  the 
verdict. 

In  this  court  errors  are  assigned  by  defendant  which  call 
in  question  the  overruling  (1)  of  his  motion  to  quash  the  in- 
dictment herein,  and  (2)  of  his  motion  for  a  new  trial. 

Appellant's  counsel  expressly  waive  the  error  assigned  upon 
the  refusal  of  the  court  below  to  quash  the  indictment,  in 
their  brief  of  this  cause.  Under  the  error  assigned  by  de- 
fendant upon  the  overruling  of  his  motion  for  a  new  trial,  his 
counsel  earnestly  contend  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence.  We  are  of  opinion  that 
this  point  is  well  made,  and  .must  be  sustained*  In  section 
1750,  R.  S.  1881,  in  force  since  September  19th,  1881,  it  is 
provided  that  in  any  indictment  or  information  wherein  it  is 
necessary  to  make  an  averment  as  to  any  money,  or  bank 
bills,  or  notes,  United  States  Treasury  notes,  postal  and  frac-" 
tional  currency,  or  other  bills  or  notes,  issued  by  any  lawful 
authority  and  intended  to  pass  and  circulate  as  money,  "  it 
shall  be  sufficient  to  describe  such  money,  bills,  notes,  or  cur- 
rency simply  as  money,  without  specifying  any  particular 
coin,  note,  bill,  or  currency;  and  such  allegation  shall  be  sus- 
tained by  proof  of  any  amount  of  coin  or  of  any  such  note, 
bill,  or  currency,  although  the  particular  species  of  coin  of 
which  such  amount  was  composed  or  the  particular  nature 
of  such  note,  bill,  or  currency,  be  not  proved." 

If  the  indictment  in  this  case  had  been  framed  under  and 
in  conformity  with  the  provisions  of  this  section  of  the  stat- 
ute, it  would  have  seemed  to  us  that  the  verdict  of  the  jury 
was  fairly  sustained  by  the  evidence  on  every  material  point. 
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The  constitutionality  of  these  provisions  of  our  criminal  code 
was  carefully  considered  and  sustained  in  Biggs  v.  State,  104 
Ind.  261^  where  it  was  held  that  the  accused  is  not  denied 
by  these  provisions  of  section  1750,  supra,  his  constitutional 
right  "  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  and  to  have  a  copy  thereof."  Section  58,  R.  S. 
1881. 

It  will  be  seen,  however,  from  the  indictment  in  the  case 
under  consideration,  the  substance  of  which  we  have  hereto- 
fore given,  that  it  was  not  framed  in  conformity  with  'the 
provisions  of  section  1750,  supra.  On  the  contrary,  it  will 
be  seen  that  such  indictment  contains  a  description  of  the 
money  and  notes  which  were  the  subject  of  the  larceny 
charged  therein,  with  all  the  particularity  of  description 
known  to  the  common  law  form  of  such  an  indictment.  The 
indictment  is  good  beyond  all  doubt,  but  the  difficulty  lies  in 
sustaining  its  descriptive  averments  by  sufficient  evidence. 
We  may  well  suppose  that  the  indictment  herein  was  framed 
upon  the  positive  testimony  of  the  prosecuting  witness  be- 
fore the  grand  jury;  but  on  the  trial  of  the  cause,  his  cross- 
examination  clearly  showed  that  the  descriptive  averments 
of  the  indictment  could  not  be  and  were  not  sustained  by  his 
evidence. 

Such  matters  of  description  were  of  course  unnecessary, 
under  the  provisions  above  quoted  of  our  criminal  code ;  but 
it  is  firmly  settled  by  our  decisions  that  such  matters  must 
be  proved  substantially  as  charged.  Hamilton  v.  State,  60 
Ind.  193  (28  Am.  R.  653) ;  Morgan  v.  State,  61  Ind.  447. 

In  the  case  first  cited  the  court  said  :  "  The  State,  having 
alleged  that  the  money  stolen  was  of  the  money  of  the  United 
States,  was  bound  to  prove  the  allegation  as  made."  In  the 
case  last  cited  the  court  said  :  "  Where  an  indictment  for 
larceny  contains  particulars  descriptive  of  the  property  stolen, 
though  unnecessarily  inserted,  such  particulars  must  be  proved 
on  the  trial.  State  v.  Jackson,  30  Maine,  29."  In  the  case  in 
hand,  the  "  particulars  descriptive  of  the  property  stolen," 
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unnecessarily  alleged,  as  they  were  in  the  indictment  herein, 
were  not  proved  on  the  trial,  and,  therefore,  we  must  hold 
that  the  verdict  was  no!;  sustained  by  the  evidence.  The 
doctrine  that  unnecessary  matters  of  description  in  an  indict- 
ment or  information  must  be  proved  as  charged,  is  sustained 
also  by  the  following  cases:  Ball  v.  State,  26  led.  155; 
Wertz  v.  State,  42  Ind.  161 ;  Dennis  v.  State,  91  Ind.  291. 

Other  errors  of  law  occurring  at  the  trial  are  complained 
of  here  by  appellant's  counsel,  but  as  these  errors  may  not 
occur  again,  and  as  the  judgment  must  be  reversed  for  rea- 
sons already  given,  they  need  not  now  be  considered. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  defendant's  motion  for  a  new  trial. 

The  clerk  will  notify  the  warden  of  the  proper  State 
prison  to  return  defendant  to  the  sheriff  of  Marion  county. 

Filed  Jan.  18, 1888. 
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Decedents'  Estates.— Services  of  Administrator. — Master's  Report. — Erup- 
tions to. — Practice. — The  refusal  of  the  trial  court,  upon  exceptions  to  the 
report  of  a  master  commissioner,  to  require  the  latter  to  report  the 
services  rendered  by  an  administrator,  will  not  warrant  a  reversal  of  the 
judgment. 

New  Trial. — Entry  of  Judgment  Prior  to  Motion. — A  court  is  not  bound  to 
withhold  judgment  until  a  motion  for  a  new  trial  is  made,  nor  does  the 
entry  of  the  judgment  deprive  the  party  of  a  right  to  thereafter  file 
such  motion. 

From  the  Lawrence  Circuit  Court. 
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M.  F.  Dunn  and  G.  G.  Dunn,  for  appellant. 
J.  H.  Willard  and  N.  Crooke,  for  appellees. 

Elliott,  J. — The  appellant  filed  his  final  report  as  the 
administrator  of  the  estate  of  Lewis  J.  Baker,  deceased. 
Exceptions  were  filed  to  the  report  by  the  heirs  of  the  dece- 
dent, and  the  court  ordered  that  the  report  be  referred  to  a 
master  commissioner,  with  instructions  "to  examine  the  re- 
port in  the  usual  way ;  also,  especially  to  examine  into  the 
amount  claimed  by  the  administrator  as  an  allowance  for  his 
services,  and  to  report  what  said  services  are,  and  the  items." 
The  master  filed  a  report.  The  appellant  addressed  several 
exceptions  to  the  report  of  the  master,  but,  in  the  brief  of 
his  counsel,  one  only  is  discussed. 

It  is  contended  that  the  appellant  is  entitled  to  a  reversal, 
because  the  court  did  not  sustain  the  exception  to  the  mas- 
ter's report  which  questioned  its  sufficiency  on  the  ground 
that  it  did  not  state  what  the  services  of  the  administrator 
were,  for  which  he  claimed  an  allowance. 

We  do  not  regard  this  as  a  sufficient  reason  for  a  reversal. 
The  court  had  sole  control  over  the  matter  of  the  appellant's 
allowance,  and  nothing  that  the  master  could  have  done  could 
interfere  with  this  discretionary  power.  If  the  court  deemed 
it  necessary  to  ask  for  information  on  the  subject,  it  had  a 
right  to  do  so ;  but,  on  the  other  hand,  if  it  deemed  it  expe- 
dient to  dispense  with  information  from  the  master  on  that 
subject,  it  had  a  right  to  relieve  him  from  the  duty  of  re- 
porting what  the  services  were.  What  we  hold  is,  that 
there  was  no  available  error  in  overruling  the  exception,  for 
we  can  not  say  that  any  harm  resulted  to  the  appellant.  If 
he  were  here  complaining  of  the  amount  of  his  allowance,  or 
of  the  refusal  to  make  him  an  allowance,  a  different  question 
would  be  presented ;  but  that  is  not  the  <?ase  before  us.  All 
that  the  argument  of  counsel  claims  is,  that  there  was  an  error 
in  the  ruling  on  the  exception,  and  that  is  the  only  question 
the  record  presents  on  this  branch  of  the  appeal.     It  can 
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not  be  affirmed  on  this  single  ruling  that  any  material  in- 
jury was  done  the  appellant.  Possibly  a  question  might  be 
presented  as  to  the  amount  of  an  allowance,  but,  as  the 
record  comes  before  us,  that  is  not  the  question  presented. 
The  question  here  is,  will  the  refusal  of  the  court  to  require 
a  master  commissioner  to  report  the  services  rendered  by  an 
administrator  warrant  a  reversal  ? 

The  order  approving  the  report  of  the  master  commis- 
sioner was  made  on  the  last  day  of  the  June  term,  1887,  and 
the  appellant  asked  time  until  the  first  day  of  the  next  term 
of  the  court  to  file  a  motion  for  a  new  trial.  Waiving  the 
decision  of  the  question  as  to  whether  6uch  a  motion  was 
appropriate,  and  conceding,  but  not  deciding,  that  the  appel- 
lant was  entitled  to  demand  time  until  the  first  day  of  the 
then  succeeding  term  in  which  to  file  his  motion,  we  decide 
that  there  is  no  available  error  in  the  ruling  of  the  court. 
If  he  had  a  right  to  file  such  a  motion,  and  to  then  file  it, 
the  ruling  of  the  court  did  not  wrongfully  prejudice  him. 
The  court  had  authority  to  enter  judgment,  and  was  not 
bound  to  delay  until  the  motion  for  a  new  trial  was  filed.  It 
is  not,  in  any  case,  the  compulsory  duty  of  a  court  to  with- 
hold judgment  until  a  motion  for  a  new  trial  is  filed,  nor 
does  the  entry  of  the  judgment  deprive  the  party  of  a  right 
to  file  it.  BeaJs  v.  Beak}  20  Ind.  163;  HinUe  v.  Margerum, 
50  Ind.  240. 

Judgment  affirmed,  at  the  costs  of  the  appellant  in  his 
individual  capacity,  and  not  in  his  capacity  as  administrator* 

Filed  Dec.  30, 1887. 
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Andebson  et  al.  v.  Crist. 

Wiix. — Trust. — Rents  and  Profit*. —  Widow. — Education  of  Children. — Execu- 
tion.— Levy  and  Sale. — Injunction. — A  testator  gave  to  his  wife  the  use  of 
all  his  real  estate,  until  his  youngest  child  should  become  twenty-one 
years  of  age,  for  the  purpose  of  rearing  and  educating  his  children. 
When  the  youngest  child  should  become  twenty-one  years  old,  the  land 
was  to  be  divided  between  the  widow  and  children  as  the  law  would 
cast  it.    The  widow  elected  to  take  under  the  will. 

Held,  that,  for  the  purposes  stated  in  the  will,  the  widow  took  the  rents 
and  profits  of  the  land  as  trustee,  and,  during  the  minority  of  the  chil- 
dren, such  rents  and  profits  are  not  subject  to  levy  and  sale  on  an  ordi- 
nary execution  against  her,  and  injunction  will  lie. 

Same. — Creation  of  Trust. — Technical  Words. — Intention  of  Testator. — It  is  not 
necessary  that  technical  language  should  be  used  to  create  a  trust,  but 
the  intention  of  the  testator,  if  apparent,  will  be  carried  into  effect  in 
all  proper  cases  by  declaring  the  donee  or  first  taker  to  be  a  trustee  for 
those  whom  the  testator  intended  to  benefit. 

From  the  Decatur  Circuit  Court. 

J.  K.  Euring  and  C.  Ewing}  for  appellants. 
W.  A.  Moore  and  J.  O.  Marshall,  for  appellee. 

ZolIabs,  J. — Abraham  Crist,  appellee's  husband,  died  in 
1873  the  owner  of  real  estate,  and  left  a  will,  one  item  of 
which  is  as  follows : 

"  2d.  To  my  wife,  Catharine  Crist,  I  give  the  use  of  all 
my  real  estate,  being  about  two  hundred  and  fifty  acres,  where 
I  now^  reside,  in  Adams  township,  Decatur  county,  Indiana, 
until  my  youngest  child  arrives  at  twenty-one  years  of  age, 
for  the  purpose  of  rearing  and  educating  my  children.  And 
when  my  youngest  child  arrives  at  age,  then  I  desire  that  the 
said  real  estate  shall  pass  to  my  said  wife  and  my  children — 
one-third  to  my  wife,  and  the  balance  to  my  children  or  their 
descendants,  as  the  law  would  cast  it.  And  if  my  youngest 
child,  Minnie,  should  die  before  she  arrives  at  age,  then  I 
Vol.  113.— 5 
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desire  that  said  real  estate  shall  pass  to  my  wife  and  children 
as  aforesaid,  when  the  next  youngest  child  now  liviug,  to 
wit,  Ada  Crist,  shall  arrive  at  twenty-one  years  of  age." 

Appellee  accepted  the  provisions  of  the  will,  and  has  re- 
mained upon  the  land,  supporting  the  family  from  the  prod- 
ucts thereof.  The  youngest  child  is  not  yet  twenty-one  years 
of  age. 

In  1885  appellant  Sarah  Anderson  recovered  a  judgment 
against  appellee,  and  caused  an  execution  to  be  issued  and 
placed  in  the  hands  of  the  sheriff,  appellant  Welsh.  Under 
the  direction  of  appellant  Anderson  he  is  threatening  to  levy 
the  execution  upon  one-third  of  the  land,  and  to  sell  the 
rents  and  profits  thereof  for  a  period  not  exceeding  seven 
years,  in  satisfaction  of  the  judgment. 

With  the  statement  of  the  above  facts,  appellee's  complaint 
against  appellants  closed  with  a  prayer  for  a  judgment  en- 
joining them  from  selling  said  rents  and  profits.  The  court 
below  overruled  a  demurrer  to  the  complaint,  and  rendered 
judgment  in  accordance  with  the  prayer  thereof. 

It  is  not  necessary  for  us  to  determine  just  what  appellee's 
rights  in  and  to  one-third  of  the  land,  aside  from  the  rents 
and  profits,  are  at  this  time,  nor  whether  that  interest,  what- 
ever it  is,  may  be  sold  at  this  time  upon  an  execution.  Prop- 
erly construed,  the  complaint  presents  but  one  question,  and 
that  is,  what  are  her  rights  in  and  to  the  rents  and  profits  ? 
In  other  words,  upon  the  facts  stated  in  the  complaint,  does 
she,  during  the  minority  of  the  children,  own  the  rents  and 
profits  in  such  a  sense  that  they  may  be  sold  upon  an  execu- 
tion in  satisfaction  of  a  personal  judgment  against  her?.  It 
is  alleged  in  the  complaint,  and  admitted  by  the  demurrer, 
that  she  has  been,  and  now  is,  using  those  rents  and  profits 
in  rearing  and  educating  the  children,  some  of  whom  are  still 
minors. 

The  terms  of  the  will  can  not  be  construed  as  an  indica- 
tion merely  of  that  which  the  testator  thought  would  be  a 
reasonable  exercise  of  discretion  on  the  part  of  appellee, 
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leaving  it,  however,  to  her  to  exercise  her  own  discretion.  Onr 
the  contrary,  they  show  a  purpose  to  govern  her  conduct  and 
fix  the  rights  of  the  beneficiaries. 

The  will,  we  think,  very  clearly  makes  appellee  a  trustee 
as  to  the  rents  and  profits  of  the  land,  for  the  purposes  stated. 
In  construing  wills,  courts  will  consider  the  intention  of  the 
testator  as  manifestly  implied,  and  will  carry  that  intention 
into  effect  in  all  proper  cases  by  declaring  the  donee  or  first 
taker  to  be  a  trustee  for  those  whom  the  testator  intended 
to  benefit.  It  is  not  necessary  that  technical  language  should 
be  used  to  create  a  trust.  It  is  enough  that  the  intention  is 
apparent.  In  very  many  cases  the  courts  have  gone  far  be- 
yond what  is  required  here  in  declaring  the  donee  or  first 
taker  to  be  a  trustee.  We  cite  the  following:  Erickson  w 
Willard,  1  N.  H.  217;  Hunter  v.  Stembridge,  12  Ga.  192; 
Cockrill  v.  Armstrong,  31  Ark.  580;  Bull  v.  Bull,  8  Conn. 
47;  Knox  v.  Knox,  59  Wis.  172;  1  Perry  Trusts  (3d  ed.), 
sections  112,  117,  and  cases  there  cited. 

Appellants'  counsel  contend  that  appellee  should  be  held 
to  be  the  absolute  owner  of  the  rente  and  profits  of  the  land, 
free  from  any  trust  in  favor  of  the  children,  and  base  that 
contention  largely  upon  the  fact  that  she  is  their  mother, 
and,  as  such,  under  obligation  to  rear  and  educate  them. 

It  has  been  said  in  some  of  the  cases,  and  by  some  of  the 
text-writers,  that  there  should  be  a  distinction  between  cases 
where  bequests  are  made  to  parents  for  the  benefit  of  their 
children,  and  cases  where  bequests  for  such  purposes  are 
made  to  strangers.  There  may  be  ground  for  such  a  distinc- 
tion, based  upon  the  presumption  that,  where  bequests  are 
made  to  strangers,  the  purpose  is  to  provide  a  maintenance 
and  education  for  the  children  which  thev  would  not  have 
had  but  for  such  bequests,  and  that  where  the  bequests  are 
to  parents,  they  are  simply  to  better  enable  them  to  do  that 
which  they  are  already  under  obligations  to  do.  But  after 
all,  each  case  will  depend  upon  the  intention  of  the  testator, 
which  must  be  ascertained  in  one  case  as  in  the  other.     Mr. 
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Perry,  in  his  work  on  Trusts,  supra,  at  section  117,  says: 
"  There  is  another  variety  of  cases,  where  trusts  are  some- 
times implied  from  the  words  used,  though  an  express  trust 
is  not  declared,  as  where  property  is  given  to  a  parent  or 
other  person  standing  in  the  relation  of  parent,  and  some 
directions  or  expressions  are  used  in  regard  to  the  mainte- 
nance of  his  family  or  children.  The  question  to  be  decided 
in  this  class  of  cases  is,  as  in  the  others,  did  the  settlor  in- 
tend to  create  a  trust  and  impose  an  obligation,  or  did  he 
merely  state  incidentally  the  motive  which  led  to  an  abso- 
lute gift?"  Under  that  section  the  author  cites  many  cases 
where  a  trust  was  implied  by  the  court,  and  where  the  lan- 
guage of  the  wills  was  much  less  mandatory  thau  in  the  case 
before  us.  See  Whiting  v.  Whiting,  4  Gray,  236 ;  McBee  v. 
Means,  34  Ala.  349 ;  Andrews  v.  Bank  of  Cape  Ann,  3 
Allen,  313;  Warner  v.  Bates,  98  Mass.  274;  Williams  v. 
McKinney,  9  Pac.  Rep.  265;  Chase  v.  Chase,  2  Allen,  101. 

It  is  declared  in  the  will  involved  here,  that  appellee  shall 
have  the  use  of  the  land  for  a  specific  purpose — for  the  pur- 
pose of  rearing  and  educating  the  testator's  children.  But 
for  the  will  the  rents  and  profits  of  two-thirds  of  the  land 
would  have  gone  to  the  children  upon  the  death  of  the  father, 
under  the  laws  of  descent.  Evidently,  it  was  not  his  pur- 
pose to  deprive  them  of  what  they  would  have  taken  under 
the  law,  and  leave  them  without  any  means  of  sustenance 
and  education.  Doubtless,  the  testator  had  full  confidence 
in  his  wife,  but  there  is  nothing  in  the  will  that  will  justify 
an  inference  that  he  intended  to  take  from  the  children  what 
would  otherwise  have  been  theirs,  and  leave  their  mainte- 
nance and  education  dependent  upon  the  will  and  discretion 
of  the  wife.  On  the  contrary,  his  purpose  seems  to  have 
been  to  provide  for  them  a  more  certain  and  ample  support. 

As  already  stated,  but  for  the  will  the  widow  would  have 
been  entitled  to  the  rents  and  profits  of  one-third  of  the  land 
in  severalty.  The  will,  however,  gives  to  her  the  rents  and 
profits  of  the  whole  of  the  land  until  the  youngest  child  shall 
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have  arrived  at  the  age  of  twenty-one  years.  That  provi- 
sion of  the  will  appellee  accepted  instead  of  what  she  would 
have  taken  under  the  law. 

By  her  acceptance  of  the  provisions  of  the  will  she  became 
entitled,  for  the  purpose  therein  stated,  to  what  she  would 
not  have  been  entitled  under  the  law ;  and  by  the  same  ac- 
ceptance she  consented  that  the  rents  and  profits  of  the  one- 
third  of  the  land,  which  would  have  been  hers  in  severalty, 
should  become  a  part  of  the  general  fund  for  the  purpose 
named  in  the  will. 

We  are  not  informed  by  the  record  whether  or  not  the  debt 
upon  which  the  judgment  against  appellee  rests  was  contracted 
in  the  support  of  the  children.  But  whether  it  was  or  not,  the 
rents  and  profits  of  the  land  can  not  be  reached  in  the  mode  x 
attempted  by  appellants — by  a  personal  judgment  against  ap- 
pellee, and  an  ordinary  execution  thereon.  She  holds  the 
rents  and  profits  for  a  specific  purpose.  The  children  have 
a  right  to  demand  that  they  shall,  so  far  as  needed  at  least, 
be  devoted  to  that  purpose.  The  demurrer  admits  as  true 
the  averment  in  the  complaint  that  the  whole  of  the  rents 
and  profits  of  the  land  have  been,  and  now  are,  used  for  the 
purpose  designated  in  the  will.  Appellee  can  not  voluntarily 
divert  them  from  that  purpose.  And  what  can  not  be  thus 
voluntarily  done,  can  not  be  done  indirectly  by  means  of  an 
ordinary  judgment  and  execution. 

It  results  from  what  we  have  said  that  the  court  below 
did  not  err  in  overruling  the  demurrer  to  appellee's  com- 
plaint. 

In  our  conclusion  that  appellee  holds  the  rents  and  profits 
in  trust  for  the  purpose  named  in  the  will,  we  are  fully  sus- 
tained by  the  authorities  already  cited,  and  by  the  cases  of 
Reed98  AdmW  v.  Reed,  30  Ind.  313,  Sibert  v.  Cox,  100  Ind. 
392,  and  Qritchell  v.  Brown,  72  Ind.  539. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  17, 1888. 
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No.  13,981. 

Cooper,  Auditor,  v.  The  State,  ex  rel.  Bailey. 

Township  Trustee. —  Vacancy  in  Office  of. — Power  to  Fill. — County  Gwimw- 
sioTien— Repeal  of  Statute— The  act  of  February  15th,  1859  (Acts  of  1859, 
p.  220),  vesting  in  the  board  of  county  commissioners  the  power  to  fill 
vacancies  occurring  in  the  office  of  township  trustee  during  a  regular 
session  of  the  board,  has  not  been  repealed. 

From  the  Clinton  Circuit  Court. 

S.  H.  Doyal,  P.  W.  Gard,  H.  C.  Sheridan  and  /.  W.  Mer- 

ritt,  for  appellant. 

F.  F.  Moore,  for  appellee. 

Elliott,  J. — The  office  of  trustee  of  Perry  township,  in 
Clinton  county,  became  vacant  by  the  resignation  of  David 
Griffith,  on  the  10th  day  of  June,  1887.  At  that  time  the 
board  of  commissioners  of  Clinton  county  waa  holding  the 
regular  June  session,  and  continued  in  session  until  after  the 
appointment  of  the  relator,  Bailey,  to  fill  the  vacancy  which 
was  made  on  the  11th  day  of  the  month.  On  the  same  day, 
the  auditor  of  the  county  appointed  William  H.  Clift  to  fill 
the  same  vacancy  which  the  commissioners  had  appointed 
Bailev  to  fill. 

The  question  in  the  case  is,  in  what  officer  or  officers  is 
lodged  the  power  to  fill  vacancies  in  the  office  of  township 
trustee  occurring  during  a  regular  session  of  the  board  of 
commissioners? 

Section  9  of  the  act  of  February  18th,  1859,  Acts  1859, 
220,  provides  that  "All  vacancies  in  the  office  of  township 
trustee  shall  be  filled  by  the  board  doing  county  business  in 
term  time,  or  by  the  auditor  in  vacation." 

An  act  approved  March  6th,  1865,  entitled  "An  act  to 
provide  for  a  general  system  of  common  schools,  the  officers 
thereof,  and  their  respective  powers  and  duties,  and  matters 
properly  connected  therewith,  and  prescribing  the  fees  of 
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certain  officers  therein  named,  and  for  the  establishment 
and  regulation  of  township  libraries,  and  to  repeal  all  laws 
inconsistent  therewith,  providing  penalties  therein  •  pre- 
scribed," contains,  in  the  sixth  section,  the  following  pro- 
vision :  "And  in  case  of  a  vacancy  in  the  office  of  trustee, 
the  county  auditor  shall  appoint  a  person  to  fill  the  same, 
who  shall  take  an  oath  and  give  bond  as  required  in  the' 
last  preceding  section."     Acts  1865,  p.  3. 

Section  5,  to  which  reference  is  made,  provides  that  "  The 
common  council  of  each  incorporated  city,  and  the  board  of 
trustees  of  each  incorporated  town  of  this  State,  shall,  at 
their-first  regular  meeting  in  the  month  of  April  in  the  pres- 
ent year,  and  biennially  thereafter,  elect  three  school  trustees." 

The  act  of  March  12th,  1875,  provides  that  vacancies  in 
the  office  of  school  trustees  so  elected  shall  be  filled  by  the 
common  council  of  cities  and  the  board  of  trustees  of  incor- 
porated towns.     Acts  1875,  p.  135. 

The  authority  of  the  auditor  conferred  by  the  act  of  1865 
to  appoint  such  trustees  is  thus  taken  away  by  the  act  of 
1875.  This,  however,  only  applies  to  trustees  elected  by  the 
officers  of  a  town  or  city,  so  that  if  the  act  of  1865  gave  the 
auditor  authority  to  appoint  a  township  trustee,  that  authority 
exists,  notwithstanding  the  later  act.     * 

There  is  much  confusion  and  obscurity  in  the  statutes,  but, 
taking  them  all  into  consideration,  we  think  it  must  be  held 
that  the  act  of  1859,  vesting  the  power  of  appointing  a  town- 
ship trustee  in  the  board  of  commissioners,  has  not  been  re- 
pealed. It  seems  to  us  that  the  Legislature,  in  enacting  the 
sixth  section  of  the  act  of  1865,  had  in  mind  school  trustees 
elected  by  the  officers  of  towns  and  cities,  and  not  a  trustee 
elected  by  the  voters  of  a  township.  It  is  apparent  from  the 
title  and  scope  of  the  act  that  the  Legislature  intended  to 
make  provision  for  electing  and  filling  vacancies  in  the  office 
of  school  trustees,  and  not  in  the  office  of  township  trustees, 
who  are  school  trustees  only  by  virtue  of  their  office. 
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A  difference  has  been  recognized  between  school  and  civil 
townships  for  many  years,  and  a  township  trustee  elected  by 
the  people  is  primaVily  the  trustee  of  the  civil  township,  and 
is  only  ex  officio  school  trustee.  We  think  the  fair  inference 
is  that  the  Legislature  had  this  distinction  in  mind,  and  in- 
tended to  vest  the  auditor  with  a  general  power  of  appoint- 
ing only  in  cases  where  the  trustee  was  elected  by  a  town  or 
city,  and  that  there  was  no  intention  to  change  the  rule  gov- 
erning the  filling  of  vacancies  in  the  office  of  trustee  of  a 
civil  township. 

If  section  six  of  the  act  of  1865  should  be  construed  as 
authorizing  the  county  auditor  to  appoint  a  township  trustee, 
it  would  be  very  difficult,  if  not  impossible,  to  sustain  it,  for 
to  so  construe  it  would,  it  seems  to  us,  bring  it  into  conflict 
with  the  Constitution.  There  is  nothing  in  the  title  of  the 
act  referring  to  the  election  of  township  officers,  or  to  the 
filling  of  vacancies  in  such  offices.  The  subject  of  vacancies 
in  the  office  of  township  trustee  is  entirely  distinct  from  the 
subject  of  the  act,  so  that  the  act  would  really  embrace  two 
subjects  if  the  appellant's  construction  is  correct,  and  as  the 
title  only  embraces  school  affairs  and  matters  therewith  con- 
nected, the  subject  of  vacancies  in  the  office  of  township 
trustee  is  not  embraced  by  it.  We  have  no  doubt,  that  so 
far  as  the  act  defines  the  liabilities  and  duties  of  a  township 
trustee,  in  connection  with  school  affiurs,  it  is  valid ;  but  we 
very  gravely  doubt  whether  a  provision  assuming  to  prescribe 
a  method  of  filling  vacancies  in  the  office  of  township  trustee 
would  be  valid.  Certainly,  a  clause  incorporated  in  such  an 
act  as  that  of  1865,  providing  for  the  election  of  a  township 
trustee,  would  not  be  valid,  and  it  is  not  easy  to  perceive  the 
difference  between  an  election  and  an  appointment  to  fill  a 
vacancy.  But  we  need  not  decide  the  constitutional  ques- 
tion, for  we  think  that,  taking  into  consideration  all  the  stat- 
utes on  the  subject,  and  keeping  in  view  the  object  to  be  ac- 
complished, it  must  be  held  that  the  act  of  1859  is  still  in 
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force,  so  far  as  the  questions  presented  by  this  record  are  in- 
volved. 

Judgment  affirmed. 

Filed  Jan.  17,  1588. 


No.  12,913. 

Condon  v.  The  State,  ex  rel.  Eeed. 

Gaming. — Recovery  of  Money  Lost. — Liability  of  Proprietor  of  Gambling- House. 
— Money  lost  by  betting  on  any  game  may  be  recovered  under  sections 
4951  and  4953,  R.  S.  1881,  in  an  action  against  the  proprietor  of  the 
gambling-house  and  of  the  business  therein  conducted,  although  the  gam- 
ing at  which  the  money  was  lost  took  place  in  the  absence  of  the  pro- 
prietor, with  his  agents  or  confederates. 

From  the  Cass  Circuit  Court. 

8.  T.  McConnell  and  D.  B.  McConnett,  for  appellant. 
„  D.  H.  Chase  and  J.  M.  Justice,  Jr.,  for  appellee. 

Mitchell,  C.  J. — Section  4951,  R.  S.  1881,  provides,  in 
substance,  that  any  one  who,  by  betting  on  any  game,  shall 
lose  to  any  one  any  money  or  valuable  thing,  may  recover 
the  same,  with  costs  of  suit,  within  six  months  next  follow- 
ing the  date  of  such  loss. 

It  is  provided  in  section  4953  that,  in  case  the  losing 
party  fails  to  sue  within  the  time  prescribed,  it  shall  be  the 
duty  of  the  prosecuting  attorney,  upon  information,  to  bring 
suit  and  recover  the  money  for  the  benefit  of  the  wife  or 
minor  children,  or,  in  case  there  are  none,  for  the  benefit  of 
the  common  schools. 

This  was  a  suit  by  the  prosecuting  attorney,  in  the  name 
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of  the  State,  on  the  relation  of  Ehoda  E.  Reed,  against 
John  Condon,  to  recover  thirteen  hundred  dollars,  which  the 
complaint  alleges  that  Noble  £.  Reed,  the  husband  of  the 
relatrix,  lost  to  the  defendant,  Condon,  by  wagering  on  the 
game  of  faro,  in  the  house  and  rooms  of  the  latter,  in  the 
city  of  Logansport.  The  complaint  charges  that  the  money 
so  lost  belonged  to  the  relatrix,  the  same  being  at  the  time 
it  was  wagered  in  the  possession  of  her  husband  as  her  trus- 
tee. It  was  alleged  that  the  husband  refused  to  sue.  There 
was  a  verdict  and  judgment  for  the  relatrix. 

One  question,  which  comprehends  all  that  is  in  the  case,  is 
this:  Assuming,  what  is  nowhere  disputed,  that  Condon 
was  the  proprietor  of  the  gambling-house,  and  of  the  busi- 
ness therein  conducted,  in  which  Reed  wagered  and  lost  his 
wife's  money,  may  the  recovery  be  maintained,  notwithstand- 
ing the  evidence  shows  that  the  betting  or  gaming  at  which 
the  money  was  lost  was  actually  had  and  carried  on  in  the 
absence  of  Condon,  with  his  agents,  employees  or  partners? 
Without  any  hesitation  this  question  must  be  answered  in 
the  affirmative.  There  are  no  possible  circumstances  under 
which  it  can  be  lawful  to  either  keep  a  house  or  rooms  for 
gambling  purposes,  or  to  play  or  bet  at  or  upon  any  game  or 
wager.    Sections  2079,  2081,"  R.  S.  1881. 

Any  person,  therefore,  who  keeps  a  house  or  room  for  such 
a  purpose,  and,  either  by  himself  or  through  the  agency  of 
others,  plays  or  bets  at  or  upon  any  game  or  wager,  and  wins 
money  or  other  thing  of  value  from  others,  is  a  person  to 
whom  such  money  or  other  thing  is  lost.  It  is  quite  true, 
there  can  be  no  agents  or  partners,  technically  speaking,  in 
a  criminal  enterprise  or  in  the  commission  of  a  crime.  It 
by  no  means  follows  that  one  may  employ  another  to  conduct 
an  unlawful  business  or  criminal  undertaking  for  him,  and 
then  escape  liability  under  the  pretext  that  persons  can  not 
assume  the  relationship  of  agents  or  partners  to  each  other 
in  the  commission  of  crime.  The  law  solves  the  difficulty 
by  regarding  all  as  principals.     Those  who  employ  and  those 
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who  are  employed  in  such  a  business,  instead  of  coming  into 
the  relation  of  principal  and  agent  to  each  other,  simply  be- 
come confederates  in  crime,  and  each  is  as  much  liable  for 
the  acts  of  the  other  as  if  he  had  performed  the  whole  him- 
self.    MoKee  v.  State,  111  Ind.  378. 

Where  a  business  is  lawful,  when  lawfully  conducted,  but 
a  particular  act  in  the  course  of  the  business  is  alleged  to 
have  been  done  in  violation  of  law,  the  person  charged  may 
escape  liability  if  it  appears  that  the  unlawful  act  was  the  act 
of  an  agent,  done  without  the  knowledge  or  consent  of  the 
principal,  and  against  his  orders  and  direction. 

The  present  is  not  such  a  case.  Here  the  principal  was 
bound  to  know  that  he  could  not  proceed  a  step,  either  in 
person  or  by  an  agent,  without  violating  the  law.  It  is  of 
no  consequence  that  the  alleged  employee,  who  actually  dealt 
the  cards  and  took  in  the  relatrix's  money,  may  be  liable  also  ; 
nor  does  it  help  the  appellant's  case  to  show,  upon  authority, 
that  the  latter  could  not  have  compelled,  or  can  not  hereafter 
compel,  the  agent  to  account  to  his  principal  for  the  money 
thus  won. 

In  Doyle  v.  Mclntyre,  71  Ga.  673,  it  was  held  that  the 
owner  of  money  lost  by  betting  on  a  horse  race  might  recover 
it  from  the  winner,  although  the  latter  made  the  bet  with  an- 
other, who  was  supposed  by  the  winner  to  be  the  owner  of 
the  money. 

There  was  no  error.   The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  28, 1887. 
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135     « 
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146  186  Statute  of  Limitations. — Action  for  Breach  of  Marriage  Contract, — In- 
fancy.— Legal  Disability. — Where  a  cause  of  action  has  accrued  to  an 
infant  female  for  the  breach  of  a  marriage  contract,  she,  being  under 
disability,  may  bring  suit  within  two  years  after  becoming  twenty-one 
years  of  age. 
Pleading. — Hai-mlm  Error. — It  is  a  harmless  error  to  sustain  a  demurrer 
to  a  paragraph  of  answer  where  the  facts  alleged  therein  are  admissible 
under  another  paragraph  which  remains  in  the  record. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge,  E.  M.  Johnson  and  E.  G.  Herr,  for  appellant. 
H.  D.  Wilson,  W.  J>  Davis,  J.  H.  Baker  and  F.  E.  Baker, 
for  appellee. 

Zollars,  J. — Appellee  alleged  in  her  complaint  that  in 
September,  1881,  at  which  time  she  was  nineteen  years  of 
age,  she  and  appellant  entered  into  a  contract  of  marriage ; 
that  on  the  faith  of  his  promise  to  marry  her  he  obtained  her 
consent  to  sexual  intercourse,  and  afterwards  refused  to  fulfill 
his  promise,  and  married  another. 

To  that  complaint  appellant  filed  an  answer,  the  second 
paragraph  of  which  is  as  follows :  "And  for  a  second  and 
further  answer  to  the  plaintiff's  complaint,  the  said  defend- 
ant says  that  plaintiff  !s  cause  of  action  alleged  in  her  com- 
plaint did  not  accrue  within  two  years  prior  to  the  commence- 
ment of  this  action  thereon." 

Appellant's  counsel  contend  that  the  plaintiff's  cause  of 
action  is  "  injuries  to  the  person,"  and  that,  therefore,  the 
action  is  barred  by  section  293,  R.  S.  1881,  which  provides, 
amongst  other  things,  that  actions  for  injuries  to  person  or 
character  shall  be  commenced  within  two  years  after  the  cause 
of  action  accrues,  and  not  afterwards. 

Appellee's  counsel,  on  the  other  hand,  contend  that  the  ac- 
tion is  upon  the  contract  of  marriage,  and,  therefore,  is  not 
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barred  except  by  the  six  years  limitation.  Without  in  any 
way,  either  directly  or  indirectly,  giving  assent  to  the  theory 
of  appellant's  -counsel,  we  adopt  that  theory  for  the  purposes 
of  this  decision  simply.  Upon  this  theory  the  paragraph  of 
answer  above  set  out  is  not  sufficient. 

The  statute  provides  that  persons  under  the  age  of  twenty- 
one  years  may  enter  into  a  contract  of  marriage.  R.  S.  1881, 
section  5324,  et  seq.;  but  those  sections  do  not  overthrow 
section  296,  which  provides  that  any  person,  being  under  legal 
disability  when  the  cause  of  action  accrues,  may  bring  his 
action  within  two  years  after  the  disability  is  removed.  That 
section  is  general,  including  all  persons  under  legal  disabili- 
ties, as  that  phrase  is  defined  by  the  statute. 

As  thus  defined,  it  includes  persons  within  the  age  of 
twenty-one  years.  R.  8.  1881,  section  1285.  And,  there- 
fore, while  appellee  was  competent  to  enter  into  a  marriage 
contract,  she  was  under  legal  disability,  so  far  as  concerns 
the  statute  of  limitations,  for  so  the  statutes  declare.  Under 
that  statute,  it  must  be  held  that  appellee  had  two  years 
after  arriving  at  the  age  of  twenty-one  years  in  which  to 
commence  her  action. 

It  is  averred  in  the  complaint  that  she  was  but  nineteen 
years  of  age  when  the  contract  of  marriage  was  entered  into. 
If  that  contract  was  violated  by  appellant  immediately  after 
having  been  entered  into,  according  to  the  theory  of  his 
counsel,  appellee  had  two  years  from  that  time — September, 
1881 — in  which  to  bring  her  action. 

The  statute,  however,  as  we  have  seen,  gave  her  two  years 
after  attaining  the  age  of  twenty-one  years  in  which  to  com- 
mence her  action.  If,  therefore,  the  appellee's  cause  of  ac- 
tion accrued  in  September,  1881,  by  the  violation  of  the 
contract  at  that  time  by  appellant,  she  had  four  years  in 
which  to  commence  her  action — two  years  until  she  should 
attain  the  age  of  twenty-one  years,  and  two  years  thereafter. 
It  being  shown  by  the  complaint  that  appellee  was  but  nine- 
teen years  old  when  the  marriage  contract  was  entered  into, 
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the  court  was  bound  to  take  notice  that  she  had  four  vears 
from  September,  1881,  in  which  to  commence  her  action,  if 
it  be  conceded  that  her  cause  of  action  accrued  immediately 
after  the  making  of  the  contract,  by  the  violation  thereof  by 
appellant. 

To  fully  meet  the  complaint,  upon  appellant's  theory,  as 
the  above  paragraph  of  answer  was  intended  to  do,  it  should 
have  shown  *not  only  that  the  cause  of  action  did  not  accrue 
within  two  years  prior  to  the  commencement  of  the  action, 
but,  also,  that  the  action  was  not  commenced  within  two  years 
after  appellee  attained  the  age  of  twenty-one  years. 

The  demurrer  to  the  answer  admitted  that  the  action  was 
not  commenced  within  two  years  after  the  cause  of  action 
accrued,  but  that  fact,  so  admitted,  is  not  sufficient  to  bar  the 
action.  Appellee  had  two  years  after  arriving  at  the  age  of 
twenty-one  years  within  which  to  bring  her  action,  and  the 
answer  does  not  show  that  those  two  years  have  expired. 

Without  repeating  the  reasoning,  we  cite,  as  fully  sustain- 
ing our  conclusion  here,  the  case  of  Epperson  v.  Hostetter,  95 
Intl.  583. 

The  demurrer  to  the  second  paragraph  of  answer  was 
properly  sustained. 

The  substance  of  the  third  paragraph  of  answer  is,  that, 
before  the  alleged  breach,  "  the  said  contract  of  marriage,  if 
any  was  made,  as  set  forth  in  the  complaint,  was  mutually 
rescinded  by  the  plaintiff  and  defendant."  If  there  was  any 
error  in  sustaining  the  demurrer  to  that  paragraph,  it  was  a 
harmless  error,  for  the  reason  that  substantially  the  same 
facts  were  set  up  in  the  fourth  paragraph  of  answer,  the  de- 
murrer to  which  was  overruled.  Any  evidence,  competent 
to  support  the  third  paragraph,  was  clearly  admissible  under 
the  fourth. 

We  do  not  think  it  necessary  to  extend  this  opinion  to  set 
out  the  fifth  paragraph  of  answer,  or  an  abstract  of  it.  In 
the  sustaining  of  the  demurrer  to  it  there  is  no  available 
error. 
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Stripped  of  the  evidence  therein  set  out,  there  are  no  facts 
properly  pleaded  that  might  not  have  been  proven  under  the 
first  and  fourth  paragraphs,  the  first" of  which  is  a  general 
denial.  And,  besides,  the  fifth  paragraph  is  without  theory, 
some  portions  of  it  contradicting  and  overthrowing  the  other 
portions. 

The  record  presents  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  18, 1888. 


No.  34,049. 

The  State,  ex  rel.  Laughlin,  Prosecuting  Attorney, 

v.  Porter. 

County  Superintendent. — Appointment. —  Void  if  not  Made  by  a  Majority 
of  Trustees, — It  is  essential  to  the  validity  of  an  appointment  of  county 
superintendent  that  a  quorum  of  the  township  trustees  should  be  pres- 
ent at  the  time,  and  an  appointment  by  less  than  a  majority  of  the 
whole  number  is  void. 

Same. — Quorum. — County  Auditor. — The  county  auditor,  not  being  a  mem- 
ber of  the  body,  can  not  be  counted  in  determining  whether  or  not  a 
quorum  is  present. 

From  the  Martin  Circuit  Court. 

J.  D.  Laughlin,  Prosecuting  Attorney,  T.  J.  Brooks,  8.  M. 
Reeve  and  L.  Stephens,  for  appellant. 

T.  M.  Clarice,  G.  8.  Dobbins,  E.  Moser,  H.  Q.  Houghton, 
H.  McOormick  and  J".  T.  Rogers,  for  appellee. 

"  Mitchell,  C.  J. — The  prosecuting  attorney  in  and  for 
the  Forty-ninth  Judicial  Circuit  commenced  this  proceeding 
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by  filing  an  information  in  the  nature  of  a  quo  warranto,  in 
the  office  of  the  clerk  of  the  Martin  Circuit  Court.  It  was 
formally  charged  thatT  the  defendant,  William  T.  Porter,  had 
unlawfully  usurped  and  intruded  into  the  office  of  county 
superintendent  in  and  for  the  county  of  Martin,  and  that  he 
was  exercising  the  functions  of  the  office  without  authority 
of  law. 

Upon  due  request  the  court  made  a  special  finding  of  the 
facts,  which,  so  far  as  they  are  material  to  be  stated,  are  as 
follows:  On  the  first  Monday  in  June,  1887,  the  trustees  of 
Martin  county,  ten  in  number,  met  at  the  county  auditor's 
office,  the  auditor  being  present  as  clerk,  for  the  purpose  of 
appointing  a  county  superintendent  to  succeed  William  T. 
Mitchell,  who  was  then  occupying  the  office  pursuant  to  an 
appointment  duly  made  two  years  before.  The  trustees 
agreed  that  the  appointment  should  be  made  by  ballot.  After 
balloting,  without  effecting  an  appointment,  until  12  o'clock, 
midnight,  they  adjourned  until  8:30  o'clock  the  next  morn- 
ing. At  the  hour  to  which  the  adjournment  was  had,  five 
of  the  trustees  met  with  the  auditor  at  the  auditor's  office. 
The  other  five,  having  full  knowledge  of  the  time  and  place 
of  the  meeting,  refused  to  attend.  The  court  finds  that  they 
remained  away  for  two  reasons  :  (1)  They  had  be^n  advised 
that  a  county  superintendent  could  not  be  appointed  on  any 
other  day  than  the  first  Monday  in  June.  (2)  They  believed 
the  trustees  had  adjourned  sine  die  the  night  before.  The  five 
trustees  who  met  at  the  auditor's  office  with  the  auditor  on 
Tuesday  morning,  after  waiting  a  short  time,  proceeded  to 
appoint  the  defendant,  Porter,  to  the  office  of  county  super- 
intendent for  the  ensuing  two  years,  he  receiving  the  unani- 
mous vote  of  the  trustees  present.  The  auditor  made  a  record 
of  the  proceedings,  and  Porter  subsequently  qualified  and  as- 
sumed to  exercise  the  functions  of  the  office. 

There  is  but  one  question  for  consideration,  and  that  is, 
was  the  appointment  of  Porter  by  five  trustees,  that  number 
being  less  than  a  majority  of  the  whole  body,  of  any  validity 
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whatever?  Did  the  appointment  confer  any  title  to  the 
office? 

The  State  having  challenged  the  defendant's  right  to  the 
office  in  question,  the  burden  was  upon  him  to  show  that  he 
had  a  good  title.     High  Ex.  Leg.  Rem.,  sections  629,  712. 

Section  4424,  B.  S.  1881,  requires  the  township  trustees 
of  the  several  townships  in  each  county  to  meet  at  the  au- 
ditor's office  of  their  respective  counties  on  the  first  Monday 
of  June,  1873,  and  biennially  thereafter,  for  the  purpose  of 
appointing  a  county  superintendent,  whose  official  term  shall 
expire  as  soon  as  his  successor  is  appointed  and  qualified. 
The  county  auditor  is  required  to  act  as  clerk  of  the  body 
when  convened,  in  all  cases,  and  is  authorized  to  give  the 
casting  vote  in  case  of  a  tie. 

While  the  section  of  the  statute  above  mentioned  makes  it 
the  duty  of  the  township  trustees  in  each  county  to  meet  at 
a  time  and  place  fixed,  and  appoint  a  county  superintendent, 
the  manner  of  making  the  appointment,  and  the  number  of 
trustees  who  shall  be  competent  to  exercise  the  power,  are  in 
no  manner  fixed  by  that  statute.  Other  statutes  and  the  set- 
tled rules  of  law,  which  regulate  the  conduct  of  similar  bodies, 
under  like  circumstances,  must  be  looked  to  for  the  purpose 
of  ascertaining  the  number  of  trustees  authorized  in  any 
given  case  to  execute  the  power  conferred  in  the  statute 
above  mentioned. 

Turning  to  subdivision  second  of  section  240,  R.  S.  1881, 
we  find  the  following  language,  viz. :  "  Words  importing 
joint  authority  to  three  or  more  persons  shall  be  construed  as 
authority  to  a  majority  of  such  persons,  unless  otherwise  de- 
clared in  the  law  giving  such  authority." 

It  is  a  general  rule,  unless  there  is  some  provision  to  the 
contrary,  that,  where  several  persons  are  authorized  to  exer- 
cise a  power,  all  the  persons  authorized  must  be  present  in 
order  that  the  power  may  be  exercised. 

In  the  absence  of  the  above  statute,  the  act  conferring  the 
Vol.  113.— 6 
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authority  being  silent  on  the  subject,  it  might,  therefore,  be 
a  question  whether  a  number  less  than  the  whole  could  exe- 
cute the  power.  Scraper  v.  Pipes,  59  Ind.  158  ;  Evans  v. 
Clermont,  etc.,  G.  R.  Go.,  51  Ind.  160,  and  cases  cited.  How- 
ever that  may  be,  it  is  quite  certain  that  no  statutory  authority 
exists  which  authorizes  a  number  less  than  a  majority  of  those 
constituting  the  body  to  exercise  the  power  of  appointment. 

The  general  rule  is,  that  when  a  council  or  collective  body, 
consisting  of  a  given  number  of  members,  is  authorized  by 
a  statute  to  do  an  act,  on  to  transact  business,  authority  is 
thereby  given  to  that  body  to  act  upon  the  subject  com- 
mitted to  it,  or  to  transact  the  business  which  it  is  author- 
ized to  conduct,  whenever  a  majority  of  the  members  thereof 
are  lawfully  present.  Cushing  Par.  Law,  section  247.  The 
body  can  not  act  without  the  presence  of  a  quorum,  and  the 
act  of  a* quorum  is  the  act  of  the  body.  State,  ex  rel.,  v. 
Wilkesville  Tp.,  20  Ohio  St.  288;  McFarland  v.  Crary,  ft 
Wend.  298;  Rapalje  &  Lawrence  L.  Diet., Tit.  "  Quorum. " 

Acts  done  when  less  than  a  quorum  were  present,  or  which 
were  not  concurred  in  by  the  requisite  number,  are  void.  1 
Dillon  Munic.  Corp.,  section  290;  Price  v.  Grand  Rapids, 
etc.,  R.  R.  Co.,  13  Ind.  58;  City  of  Logansport  v.  Legg,  20 
Ind.  315. 

Conceding  that  the  trustees,  having  met  at  the  time  and 
place  appointed,  had  power  to  adjourn  from  day  to  day,  in 
case  it  became  necessary  to  do  so  in  order  to  accomplish  the 
purpose  of  their  meeting,  it  was  nevertheless  essential  to  the 
validity  of  any  appointment  that  a  quorum  should  have 
been  present  at  the  time  the  appointment  was  made.  A  less 
number  could  do  no  valid  act.  The  county  auditor  could 
not  be  counted  in  determining  whether  there  was  a  quorum 
present  or  not.  He  was  not  a  member  of  the  body  in  the 
sense  that  he  could  be  thus  counted.  His  only  functions  were 
to  record  the  proceedings  of  the  body,  and  to  give  the  cast- 
ing vote  in  case  of  a  tie. 

The  motives  that  may  have  induced  the  absence  of  five  of 
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the  trustees  from  the  adjourned  meeting  do  not  affect  the 
question.  Stale,  ex  rel.,  v.  McMullen,  46  Ind.  307.  How- 
ever reprehensible  their  conduct  may  have  been  in  that  re- 
spect, the  absence  of  a  quorum  at  the  adjourned  meeting 
rendered  it  impossible  for  the  number  present  to  make  any 
valid  appointment. 

No  title  to  an  office  can  be  predicated  upon  an  election  or  ap- 
pointment, unless  at  such  election  or  appointment  the  requi- 
site number  of  votes  are  given  for  the  claimant. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  re-state  its  conclusions  of  law  on  the  facts 
found,  and  render  judgment  thereon  in  accordance  with  this 
opinion. 

Filed  Jan.  17,"l888. 


No.  13,435. 

Thomas,  Administrator,  v.  Merry. 

Trust. — Real  Estate. — An  express  trnst  in  real  estate  can  not  be  created 
by  parol. 

Same. — Personal  Property. — Consideration. — Equitable  Obligation. — A  trust  in 
personal  property  or  money  may  be  created  by  parol,  and  while  a  parol 
agreement  by  a  grantee  to  whom  lands  have  been  conveyed,  to  hold  the 
same  in  trust  for  his  grantor,  is  void,  yet  the  equitable  obligation  aris- 
ing therefrom  will  constitute  a  sufficient  consideration  to  sustain  the 
grantee's  subsequent  agreement  to  hold  the  proceeds  of  the  sale  of  such 
lands  in  trust  for  the  grantor. 

Pleading. —  Uncertainty. —  Demurrer. —  Uncertainty  in  the  statement  of 
facts  affords  no  sufficient  ground  for  sustaining  a  demurrer  to  any  plead- 
ing, if  enough  facts  are  contained  therein. 

Former  Adjudication. —  When  Conclusive  Settlement. — A  matter  which  has 
been  adjudicated  by  a  court  of  competent  jurisdiction  is  deemed  finally 
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and  conclusively  settled,  in  any  subsequent  litigation  between  the  same 
parties  where  the  same  question  arises,  except  where  the  litigation  is  a 
direct  proceeding  for  the  purpose  of  reversing  or  setting  aside  such  ad- 
judication. 

Statute  op  Limitations. —  Trust. —  Disavowal  of  by  Trustee. —  Cestui  Que 
Trust. — Time  begins  to  run  against  a  trust  only  from  the  time  when  it 
is  openly  disavowed  by  the  trustee,  who  insists  upon  an  adverse  right 
and  interest,  which  are  fully  and  unequivocally  made  known  to  the  cestui 
que  trust. 

Decedents'  Estates. —  Claim  Against. —  Statement  of  Claim. —  Requirements 
of. — Pleading. — While  it  is  not  necessary  that  the  holder  of  a  claim 
should  file  a  formal  complaint  against  a  decedent's  estate,  under  the  or- 
dinary rules  of  pleading,  yet  the  statement  of  such  claim,  required  by 
the  statute,  must  contain  all  the  facts  necessary  to  constitute  prima  facie 
a  cause  of  action  in  his  favor,  due,  or  to  become  due,  from  such  estate. 

From  the  Vigo  Circuit  Court. 

S.  B.  Davis,  S.  G.  Davis  and  L.  D.  Thomas,  for  appellant. 
8.  \V.  Curtis  and  G.  A.  Knight,  for  appellee. 

Howk,  J. — Appellee's  claim  or  complaint  against  the  es- 
tate of  Samuel  Merry,  deceased,  whereof  appellant,  Thomas, 
was  administrator,  contained  two  paragraphs.  Issue  was 
joined  thereon  by  appellant's  answer  in  general  denial,  and 
the  trial  thereof  by  the  court  resulted  in  a  finding  for  ap- 
pellee in  the  sum  of  $2,100,  and  over  appellant's  motion  for 
a  new  trial  the  court  rendered  judgment  on  its  finding. 

Errors  are  assigned  here  by  appellant,  the  defendant  be- 
low, which  call, in  question  the  overruling  of  his  demurrer 
to  each  paragraph  of  appellee's  claim  or  complaint,  and  the 
overruling  of  his  motion  for  a  new  trial.  We  will  consider 
these  errors  in  the  order  of  their  statement,  and  decide  the 
questions  thereby  presented. 

In  the  first  paragraph  of  his  claim  or  complaint  the  ap- 
pellee alleged  that  the  estate  of  Samuel  Merry,  deceased,  ap- 
pellant's testate,  was  indebted  to  appellee  in  the  sum  of 
$1,400,  and  interest  thereon,  amounting  to  $1,200;  that,  on 
August  27th,  1860,  appellee  conveyed  to  said  Samuel  Merry, 
since  deceased,  lots  numbered  31  and  32,  in  Chauncey  Rose's 
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subdivision  of  84.65  acres  off  the  north  end  of  the  north- 
west quarter  of  section  22,  township  12  north,  of  range  9 
west,  in  Vigo  county,  Indiana ;  that  such  real  estate  was  so 
conveyed  to  said  Samuel  Merry  at  and  for  the  consideration 
of  $5,000,  to  be  held  by  him  in  trust  for  appellee  ;  that  after- 
wards, by  an  agreement  by  and  between  appellee  and  said 
Samuel  Merry,  since  deceased,  the  said  Samuel  conveyed  such 
real  estate  to  one  Adam  C.  Mattox  at  and  for  the  price  of 
$2,400,  and  received  such  sum  therefor  from  said  Mattox,, 
and  kept  and  retained  the  same  under  such  agreement  for 
the  use  and  benefit  of  appellee,  and  that  by  such  agreement 
the  said  Samuel  was  to  furnish  appellee  with  a  home  in  the 

town  of  Brazil;  that,  on  the day  of ,  187 — ,  said 

Samuel  Merry,  since  deceased,  purchased  with  part  of  the 
sum  of  money  last  aforesaid  lot  No.  12  in  Hendrix's  fourth  ad- 
dition to  the  town  of  Brazil  at  and  for  the  price  of  $800, 
and,  also,  a  wagon  and  team  at  and  for  the  sum  of  $200 ; 
that  afterwards  said  Samuel  Merry,  since  deceased,  purchased 
for  appellee  a  suit  of  clothes  for  the  sum  of  $18,  for  which 
sum  appellee  had  given  credit  to  such  decedent's  estate,  and 
that  said  Samuel  Merry,  since  deceased,  had  the  use  and  ben- 
efit of  said  trust  fund  of  $2,400  since  March  4th,  1871,  with 
the  exceptions  above  set  forth,  amounting  in  the  aggregate 
to  the  sum  of  $1,018.     Wherefore,  etc. 

In  the  second  paragraph  of  his  claim  or  complaint  herein, 
after  stating  the  indebtedness  to  him  of  such  decedent's  es- 
tate, the  appellee  alleged  that,  on  the  25th  day  of  June,  1885, 
in  an  action,  in  the  Clay  Circuit  Court,  of  Clay  county,  In- 
diana, wherein  appellee  herein  was  plaintiff,  and  the  appel- 
lant herein  and  those  in  privity  with  him,  to  wit,  the  heirs 
at  law  of  said  Samuel  Merry,  deceased,  were  defendants,  the 
identical  matters  set  forth  herein,  so  far  as  the  trust  and  the 
money  had  and  received  were  involved,  were,  upon  issue 
joined,  tried ;  that  in  said  action  the  issue  was  whether  or 
not  a  certain  house  and  lot  in  Brazil,  in  Clay  county,  had 
been  purchased  by  said  Samuel  Merry,  deceased,  with  funds 
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(to  recover  the  balance  of  which  this  suit  was  brought)  be- 
longing to  appellee,  and  the  title  thereto  taken  in  such  de- 
cedent's name;  that,  upon  the  trial  of  said  issue,  the  same 
was  found  and  declared  in  favor  of  appellee,  and  said  Clay 
Circuit  Court  adjudged  that  the  funds  with  which  said  de- 
cedent paid  for  said  house,  which  appellee  alleged  was  a  part 
of  the  funds  for  which  he  sued  in  this  action,  were  held  l>y 
said  decedent  in  trust  for  appellee.     Wherefore,  etc. 

Each  paragraph  of  appellee's  claim  or  complaint  herein 
was  demurred  to  by  appellant,  Thomas,  solely  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  These  demurrers  were  severally  overruled 
by  the  trial  court,  and  these  rulings  constitute  the  first  errors 
of  which  appellant's  counsel  complain  here  in  argument. 

In  section  2310,  R.  S.  1881,  in  force  since  September  19th, 
1881,  it  is  provided  that  the  holder  of  any  claim  against  a 
decedent's  estate  "  shall  file  a  succinct  and  definite  statement 
thereof  in  the  office  of  the  clerk  of  the  court  in  which  the 
estate  is  j>ending." 

In  construing  this  provision  and  similar  provisions  in  pre- 
vious statutes  regulating  the  settlement  of  decedents'  estates, 
it  has  been  held  by  this  court  that,  while  the  holder  of  a  claim 
against  a  decedent's  estate  is  not  required  to  file  a  formal 
complaint  against  the  estate,  under  the  ordinary  rules  of 
pleading  in  civil  actions,  yet  the  "succinct and  definite  state- 
ment" of  his  claim,  which  the  statute  requires  him  to  file  in 
the  clerk's  office  of  the  proper  court,  must  contain  all  the  facts 
necessary  to  constitute  prima  facie  a  cause  of  action  in  his 
favor,  due.  or  to  become  due,  from  such  estate.  Huston  v.  First 
NatH  Bank,  85  Ind.  21 ;  Windett  v.  Hudson,  102  Ind.  521 ; 
Walker  v.  Heller,  104  Ind.  327;  Culver  y.  Yundt,  112  Ind. 
401. 

Appellant's  learned  counsel  vigorously  contend  that  the 
first  paragraph  of  appellee's  claim  was  clearly  bad  on  de- 
murrer, because,  as  counsel  claim,  it  rests  upon  and  seeks  to 
enforce  an  alleged  parol  trust  in  real  estate.    If  counsel  were 
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right  in  their  construction  of  the  first  paragraph  of  com- 
plaint, and  of  the  relief  sought  thereby,  they  would  be  right 
also,  no  doubt,  in  claiming  that  the  paragraph  was  bad  and 
that  the  demurrer  thereto  ought  to  have  been  sustained; 
for  it  is  settled  by  our  decisions  that  an  express  trust  in 
real  estate  can  not  be  created  by  parol.  Mescall  v.  Tully,  91 
Ind.  96,  and  authorities  there  cited. 

We  are  of  opinion,  however,  that  appellant's  counsel 
wholly  misapprehend  the  force  and  effect  of  the  facts  stated 
by  appellee  in  the  first  paragraph  of  his  claim  herein.  It  is 
true  that  the  claimant  averred,  almost  at  the  outset  of  the 
first  paragraph  of  his  claim,  that,  on  August  27th,  1860,  he 
sold  and  conveyed  to  appellant's  testate,  Samuel  Merry, 
since  deceased,  certain  described  real  estate  in  Vigo  county, 
for  the  consideration  of  $5,000,  to  be  held  by  said  Samuel 
Merry  in  trust  for  such  claimant.  But  we  regard  this  aver- 
ment to  be  simply  intended  as  an  introduction  to,  and  an 
explanation  of,  the  other  facts  stated  by  appellee  in  the  first 
paragraph  of  his  claim ;  and  that  such  averment  was  so  in- 
tended, we  think,  is  clearly  shown  by  such  facts.  Certainly, 
the  claimant  did  not  base  his  claim  herein  on  the  alleged 
parol  trust  in  such  real  estate,  nor  did  he  seek  to  enforce 
such  trust  in  this  suit. 

Appellee's  claim  against  the  estate  of  appellant's  testate, 
a&  stated  in  the  first  paragraph  thereof,  was  based  upon  the 
agreement  made  long  afterwards  by  and  between  him  and 
said  Samuel  Merry,  since  deceased,  to  the  effect  that  such 
real  estate,  so  conveyed  as  aforesaid  by  the  claimant  herein 
to  said  Samuel  Merry,  should  be  sold  and  conveyed  to  one 
Mattox  for  the  sum  of  $2,400,  and  that  said  Samuel  Merry 
should  receive  from  said  Mattox  the  proceeds  of  such  sale 
and  conveyance  of  siush  real  estate ;  and  the  claimant  aver- 
red that,  under  this  last  agreement,  such  real  estate  was  sold 
and  conveyed  to  said  Mattox  for  the  price  aforesaid,  and  that 
said  Samuel  Merry  received  the  proceeds  of  such  sale  from 
said  Mattox  and  retained  the  same,  under  such  agreement, 
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for  the  use  and  benefit  of  such  claimant.  It  is  clear,  we 
think,  that  the  trust  arising  under  this  last  agreement,  in 
favor  of  the  claimant  herein,  was  a  trust  relating  only  to 
personal  estate,  namely,  the  moneys  so  received  from  said 
Mattox  by  said  Samuel  Merry,  and  retained  and  held  by  him 
in  trust  for  such  claimant.  It  is  settled  by  our  decisions, 
that  a  trust  in  personal  property  or  money  may  be  created 
by  parol.  Hon  v.  Hon,  70  Ind.  135 ;  Hunt  v.  Elliott,  80 
Ind.  245;  Mohn  v.  Mohn,  112  Ind.  285. 

In  the  case  last  cited,  the  averments  of  the  second  paragraph 
of  the  complaint,  as  stated  in  the  opinion  of  the  court,  were 
substantially  the  same  as  those  of  the  first  paragraph  of  the 
claim  in  the  case  in  hand.  In  the  case  cited,  it  was  held,  in 
effect,  that  where  lands  had  been  conveyed  to  the  grantee  upon 
his  parol  agreement  to  hold  the  same  in  trust  for  the  grantor, 
although  such  agreement  was  void,  yet  such  an  equitable  ob- 
ligation would  arise  therefrom  as  would  constitute  a  good 
and  sufficient  consideration  to  sustain  such  grantee's  subse- 
quent agreement  to  hold  the  proceeds  of  the  sale  of  such 
lands  in  trust  for  such  grantor;  that  such  second  paragraph 
of  complaint,  therefore,  stated  a  good  cause  of  action  upon 
such  subsequent  agreement;  and  that  the  court  below  had 
erred,  in  that  case,  in  sustaining  a  demurrer  to  such  second 
paragraph  of  complaint.     Calder  v.  Moran,  49  Mich.  14. 

In  the  case  under  consideration,  we  are  of  opinion  that 
the  facts  stated  by  the  claimant  in  the  first  paragraph  of  his 
complaint  are  amply  sufficient  to  constitute  a  valid  claim 
against  the  estate  of  appellant's  testate,  and  that  the  de- 
murrer thereto  was  correctly  overruled. 

We  have  heretofore  given  a  full  statement  of  the  facts 
averred  by  the  claimant  in  the  second  paragraph  of  his  claim 
or  complaint,  wherein  he  sued  to  recover  of  the  estate  of  ap- 
pellant's testate  the  same  alleged  indebtedness  to  him  de- 
scribed in  the  first  paragraph  of  such  claim  or  complaint. 
After  averring  in  such  second  paragraph  that  the  indebted- 
ness of  such  estate  to  him  was  for  money  had  and  received 
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in  trusty  to  the  use  of  the  claimant,  by  said  decedent  in  his 
lifetime,  the  claimant  further  alleged,  in  substance,  that  the 
questions  in  relation  to  such  trust,  and  to  the  amount  of 
money  had  and  received  by  such  decedent  in  his  lifetime,  in 
trust  for  claimant,  had  been  ascertained  and  adjudicated  by 
the  Clay  Circuit  Court,  in  this  State,  in  a  certain  suit  thereto* 
fore  pending  therein,  in  which  such  claimant  was  plaintiff,  and  ' 
the  personal  representatives  and  heirs  at  law  of  such  dece- 
dent were  defendants,  and  in  which,  such  questions  were 
directly  in  issue,  and  were  there  decided  and  determined  by 
that  court  in  favor  of  the  claimant  herein.  This  adjudica- 
tion is  not  pleaded  with  much  clearness  or  certainty  by  the 
claimant  in  the  second  paragraph  of  his  claim  herein,  but  it 
is  well  settled,  that  uncertainty  in  the  statement  of  facts 
affords  no  sufficient  ground  for  sustaining  a  demurrer  to  any 
pleading,  if  enough  facts  are  contained  therein.  Pittsburghj 
etc.,  R.  W.  Co.  v.  Hixony  110  Ind.  225,  and  cases,  there  cited. 
While  the  second  paragraph  of  appellee's  claim  can  hardly 
be  regarded  as  a  model  of  good  pleading,  the  facts  stated 
therein  were  sufficient,  we  think,  to  constitute  a  cause  of  ac- 
tion against  the  decedent's  estate  and  to  require  of  appellant 
an  answer  thereto.  There  was  no  error,  therefore,  in  over- 
ruling theMemurrer  to  the  second  paragraph  of  complaint. 

Under  the  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  his  counsel  very  earnestly  in- 
sist that  the  finding  of  the  court  was  not  sustained  by  suffi- 
cient evidence.  The  appellee  was  the  son  of  Samuel  Merry, 
deceased.  The  oral  evidence  introduced  by  appellee  on  the 
trial  of  this  cause  tended  to  prove  statements  made  by  the 
decedent,  in  his  lifetime,  to  the  effect  that  his  son  William,- 
appellee  herein,  had  been  reckless  and  dissipated,  and  had 
conveyed  his  property  in  Terre  Haute  to  him,  such  dece- 
dent, by  the  procurement  of  the  latter,  and  his  son  William 
would  have  to  settle  in  Brazil ;  that  he,  such  decedent,  had 
got  of  his  son  William,  plaintiff  herein,  a  house  and  lot  in 
Terre  Haute  and  had  kept  it  for  him  ;  that  he,  the  decedent, 
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had  sold  the  Terre  Haute  property  for  the  sum  of  $2,400, 
and  bought  the  house  and  lot  in  Brazil  for  his  son  William, 
had  taken  the  deed  in  his  own  name,  and  that  he,  the  dece- 
dent, had  also  bought  a  wagon  and  team  for  his  son'  Will- 
iam. Other  oral  evidence,  introduced  by  appellee,  tended 
to  prove  that  said  Samuel  Merry,  deceased,  had  paid  the 
sum  of  $800  for  the  said  house  and  lot  in  Brazil,  and  the 
sum  of  $200  for  said  wagon  and  team,  bought  by  him  in  his 
lifetime  for  his  son  William,  the  plaintiff  herein. 

It  may  be  true  that  this  oral  evidence,  if  it  were  the  only 
evidence  appearing  in  the  record,  would  not  sustain  the  find- 
ing of  the  trial  court.  But  appellee  also  gave  in  evidence  a 
certified  transcript  of  the  record  of  the  Clay  Circuit  Court, 
showing  the  adjudication  set  forth  in  the  second  paragraph 
of  his  claim  or  complaint  herein,  substantially  as  the  same  is 
there  pleaded. 

In  the  case  in  the  Clay  Circuit  Court,  wherein  the  claim- 
ant herein  was  plaintiff,  and  the  personal  representatives  and 
heirs  at  law  of  said  Samuel  Merry,  deceased,  were  defendants, 
the  controlling  question  for  decision,  under  the  issues  joined 
therein,  was  this :  Whether  or  not  such  decedent,  in  his  life- 
time, received  the  proceeds  of  the  sale  of  the  house  and  lot 
in  Terre  Haute,  theretofore  conveyed  to  him  by  such  plain- 
tiff, upon  his  agreement  to  hold  such  proceeds  in  trust  for  the 
use  and  benefit  of  the  plaintiff.  In  that  case  the  plaintiff  had 
stated  in  his  complaint  the  facts  in  relation  to  such  alleged 
trust  substantially  as  he  has  stated  the  same  facts  in  the  first 
paragraph  of  his  claim  herein ;  and  upon  issue  joined  on  such 
complaint,  and  a  full  hearing  had,  the  Clay  Circuit  Court 
found  and  adjudged  upon  such  issues  the  question  above 
stated  in  favor  of  the  plaintiff  therein,  the  claimant  in  the 
case  we  are  now  considering.  We  have  no  doubt  that  the 
transcript  of  the  record  of  such  adjudication  was  not  only 
competent,  but  conclusive  evidence  upon  the  question  there 
involved,  which  is  the  controlling  question  in  the  case  in 
hand,  namely,  whether  or  not  the  proceeds  of  the  sale  of  the 
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I'erre  Haute  property  were  received  by  said  Samuel  Merry, 
deceased,  in  his  lifetime,  upon  his  agreement  to  hold  the  same 
in  trust  for  the  use  and  benefit  of  the  claimant  herein. 

The  competency  aud  conclusive  character  of  such  an  adju- 
dication were  carefully  considered  by  the  Supreme  Court  of 
Illinois  in  Hanna  v.  Read,  102  111.  596.  The  learned  court 
there  said  :  "  Whether  the  adjudication  relied  on  as  an  es- 
toppel goes  to  a  single  question,  or  all  the  questions  involved 
in  a  cause,  the  fundamental  principle  upon  which  it  is  allowed 
in  either  case  is,  that  justice  and  public  policy  alike  demand 
that  a  matter,  whether  consisting  of  one  or  many  questions, 
which  has  been  solemnly  adjudicated  by  a  court  of  competent 
jurisdiction,  shall  be  deemed  finally  and  conclusively  settled 
in  any  subsequent  litigation  between  the  same  parties,  where 
the  same  question  or  questions  arise,  except  where  the  litiga- 
tion is  a  direct  proceeding  for  the  purpose  of  reversing  or 
setting  aside  such  adjudication."  What  we  have  quoted 
seems  to  be  fully  sustained  by  the  numerous  authorities,  State, 
Federal  and  Euglish,  cited  by  the  court  in  its  opinion.  The 
same  doctrine  has  been  recognized  and  fully  approved  in 
many  of  our  own  decisions.  Felton  v.  Smith,  88  Ind.  149 ; 
Cleveland  v.  Creviston,  93  Ind.  31,  and  cases  there  cited; 
Kilander  v.  Hoover,  111  Ind.  10. 

The  finding  of  the  trial  court  was,  we  think,  sustained  by 
sufficient  evidence.  But  it  is  claimed  by  appellant's  counsel 
that  the  damages  assessed  by  the  court  were  excessive,  and 
that  for  this  cause  a  new  trial  ought  to  have  been  granted. 
On  the  other  hand,  appellee's  learned  counsel  contend  that 
this  cause  for  a  new  trial  applies  only  to  actions  in  tort,  and 
does  not  call  in  question  the  amount  of  appellee's  recovery. 
This  contention  of  counsel  is  supported  by  our  decisions. 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Acres,  108  Ind.  548,  and  cases 
there  cited.  But  we  are  of  opinion  that  if  the  question 
were  properly  presented,  appellant  would  have  no  sufficient 
cause  to  complain  of  the  amount  of  appellee's  recovery.  It 
is  manifest  that  appellee  was  allowed  by  the  trial  court  interest 
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At  the  rate  of  six  per  cent,  per  annum  during  part  of  the  time 
the  appellant's  decedent  held  and  had  the  use  of  the  trust 
fund.  There  was  no  error,  we  think,  in  such  allowance  of 
interest.     Rochester  v.  Levering,  104  Ind.  562. 

There  is  nothing  in  the  record  of  this  cause  to  show  that 
appellee's  claim  herein  was  barred  by  the  statute  of  limita- 
tions, or  that  the  statute  had  ever  commenced  to  run  against 
such  claim  in  the  lifetime  of  the  decedent.  The  trust  estab- 
lished by  the  evidence  in  this  case  was  shown,  we  think,  to 
be  a  continuing  trust,  in  the  settlement  of  which  delay  was 
contemplated  by  the  parties  thereto.  It  is  nowhere  shown 
in  the  record  before  us  that  the  decedent  in  his  lifetime  ever 
denied  or  disavowed  such  trust.  Time  begins  to  run  against 
a  trust  only  from  the  time  when  it  is  openly  disavowed  by 
the  trustee,  who  insists  upon  an  adverse  right  and  interest, 
which  is  fully  and  unequivocally  made  known  to  the  cestui 
que  trust.  Albert  v.  State,  ex  reL,  65  Ind.  413  ;  Hileman  v. 
Hileman,  85  Ind.  1 ;  Latiffsdale  v.  Woollen,  99  Ind.  575. 

There  is  no  such  thing  shown  by  the  record  of  this  cause 
as  the  splitting  of  appellee's  cause  of  action.  It  is  shown 
that  appellee  claimed  to  have  two  causes  of  action  against 
the  decedent ;  one  to  acquire  the  legal  title  to  the  house  and 
lot  in  Brazil,  of  which  the  Clay  Circuit  Court  had  exclusive 
original  jurisdiction,  and  the  other  was  a  claim  against  the 
decedent's  estate  for  money  had  and  received  by  the  decedent 
in  his  lifetime  in  trust  for  appellee.  Of  this  latter  cause  of 
action  the  court  below,  wherein  the  decedent's  estate  was 
pending  for  settlement,  had  exclusive  original  jurisdiction* 
The  two  suits  were,  therefore,  properly  commenced  by  ap- 
pellee in  these  two  courts,  without  any  splitting  of  either  of 
his  two  causes  of  action. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  20,  1888. 
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No.  12,369. 

Strohm  et  al.  v.  Good  et  al. 

Vendor's  Lien. — Grantee  with  Notice. —  Volunteer. — Where  one  buys  land 
and  refuses  to  pay  for  it,  equity  awards  bis  vendor  a  lien,  which  will  be 
kept  alive  for  his  protection,  as  against  a  subsequent  grantee  with 
notice,  or  one  who  is  a  mere  volunteer  without  notice. 

Same. — Assumption  of  Mortgage  by  Vendee. — Contract — Notice. — G.  sold  to  Sb 
a  tract  of  land,  the  latter  agreeing  to  pay  off  an  existing  mortgage  upon 
that  and  other  lands  of  the  vendor  as  a  part  of  the  consideration,  he  to 
receive  a  deed  when  one-half  of  such  mortgage  debt  was  paid.  Subse- 
quently, G.  desiring  the  encumbrance  removed  from  her  other  lands, 
the  parties  agreed  orally  that  she  should  pay  the  mortgage  debt,  and 
that  when  the  first  of  the  notes  evidencing  it  became  due,  and  upon  the 
delivery  of  his  deed,  S.  would  repay  to  her  one- half  of  such  debt,  and 
execute  a  mortgage  for  the  remainder  upon  the  land  conveyed  to  him. 
The  deed,  at  S.'s  request,  was  executed  to  his  wife,  who  had  full  knowl- 
edge of  the  contract,  after  which  he  repudiated  his  promise,  and  refused 
to  pay  one-half  of  the  mortgage  debt,  and  to  execute  a  mortgage  for 
the  remainder. 

Held,  that  G.  has  a  valid  vendor's  lien  on  the  real  estate  for  the  full 
amount  of  the  mortgage  debt  paid  by  her. 

Contract. — Agreement  to  Execute  Promissory  Note. — Debt  Becomes  Due  on 
Failure  to  Do  So. — If  a  debtor  agrees  to  execute  a  note  or  other  evidence 
of  indebtedness,  and  refuses  to  do  so,  the  debt  becomes  due  immediately. 

From  the  Elkhart  Circuit  Court. 

R.  M.  Johnson,  E.  G.  Herr,  H.  D.  Wilson  and  W.  J.  Davis, 
for  appellants. 

J.  H.  Baker  and  F.  E.  Baker,  for  appellees. 

Elliott,  J. — The  material  allegations  of  the  appellee's 
complaint  are  these:  On  the  27th  day  of  April,  1883,  Mag- 
dalena  Good  was  the  owner  of  a  parcel  of  land,  and  on  that 
day  she  and  her  husband  entered  into  a  written  contract  with 
Joseph  Strohm,  wherein  she  agreed  to  sell  and  convey  it  to 
him.  Among  other  promises  forming  part  of  the  considera- 
tion agreed  to  be  paid  for  the  land,  was  a  promise  on  the 
part  of  Joseph  Strohm  to  assume  and  pay  a  mortgage  pre- 
viously executed  by  Magdalena  Good  to  Solomon  Stanley. 
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This  mortgage  covered  the  land  purchased  by  Strohm,  and 
also  other  lands  of  the  mortgagor.  The  contract,  as  orig- 
inally drawn,  provided  that  Joseph  Strohm  should  receive  a 
deed  on  or  before  the  1st  day  of  July,  1883,  but,  by  a  sub- 
sequent writing,  the  contract  was  so  modified  as  to  provide 
that  he  should  receive  a  deec\  when  he  had  paid  one-half  of 
the  mortgage  assumed  by  him.  Prior  to  the  time  of  the 
maturity  of  the  mortgage  debt,  Magdalena  Good  desired  to 
remove  the  encumbrance  of  the  mortgage  from  the  real 
estate  embraced  in  it,  but  which  was  not  sold  to  Strohm,  and 
an  oral  agreement  was  entered  into  between  her  and  Strohm 
wherein  it  was  stipulated  that  if  she  would  pay  the  mort- 
gage debt,  he  would,  when  the  first  of  the  notes  evidencing 
it  became  due  and  the  deed  was  ready  for  delivery,  pay  one- 
half  of  the  mortgage  debt,  and  execute  a  mortgage  for  the 
remainder  upon  the  real  estate  conveyed  to  him.  Relying 
on  this  promise  of  Strohm,  the  appellee  caused  her  agent, 
Isaiah  Good,  to  pay  the  Stanley  mortgage  with  his  own  money, 
agreeing  with  him  that  he  should  be  repaid  in  accordance 
with  Strohm's  contract.  Strohm  requested  that  his  wife, 
Mary  Strohm,  should  be  substituted  as  grantee,  and  this  was 
done  in  the  deed  executed  by  the  appellee  and  her  husband. 
The  deed  was  delivered  on  the  24th  day  of  January,  1884, 
and  was  executed  to  Mary  Strohm,  the  wife  of  Joseph 
Strohm,  as  requested  by  the  latter.  Of  the  contract  between 
him  and  his  vendor  Mrs.  Strohm  had  full  knowledge,  and 
she  paid  no  consideration.  Joseph  Strohm  repudiated  his 
promise  and  refused  to  pay  one-half  the  amount  of  the  mort- 
gage debt  in  money,  and  also  refused  to  execute  a  mortgage 
for  the  remainder. 

Mrs.  Good  had  a  right  to  protect  her  property  by  paying 
the  mortgage,  and,  under  the  verbal  contract/she  had  a  right 
to  have  her  lien  kept  alive.  Until  Strohm  paid  the  purchase- 
money,  as  he  had  agreed  to  do,  the  lien  remained  in  life,  bind- 
ing the  land  in  his  hands  and  in  that  of  his  wife,  who  claimed 
through  him.     There  was   no  surrender  or  merger  of  this 
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equitable  lien,  and  it  remained  in  force  for  the  protection  of 
the  vendor.  As  she  paid,  or  caused  to  be  paid,  what  her 
grantee  was  bound  to  pay,  she  is  entitled  to  be  reimbursed, 
for  she  paid  in  the  capacity  of  surety.     Fairchild  v.  Lynch, 

99  N.  Y.  359. 

If  it  were  true  that  payment  extinguished  the  mortgage, 
still,  granting  that  it  did,  but  not  now  so  deciding,  the  equi- 
table lien  survived,  and  can  be  enforced.  If  the  purchase- 
money  was  not  paid  the  vendor's  lien  will  be  kept  alive,  for 
this  equity  requires.  Hanlon  v.  Doherty,  109  Ind.  37  ;  Elston 
v.  Castor,  101  Ind.  426  (51  Am.  R.  754)  ;  Hewitt  v.  Powers-, 
84  Ind.  295;  Lowrey  v.  Byers,  30  Ind.  443;  Smith  v.  Oster- 
meyer,  68  Ind.  432 ;  Troost  v.  Davis,  31  Ind.  34 ;  Howe  v. 
Woodruff,  12  Ind.  214 ;  Barnes  v.  MoU,  64  N.  Y.  397. 

Where  a  man  buys  land  and  refuses  to  pay  for  it,  equity 
awards  his  vendor  a  lien,  which  will  be  kept  alive  for  the 
latter's  protection. 

When  Joseph  Strohm  repudiated  his  agreement  to  execute 
a  note  and  mortgage  for  one-half  of  the  amount  of  the  Stanley 
mortgage,  that  amount  became  due  at  once.  It  is  an  ele- 
mentary principle  that  if  a  party  agrees  to  execute  a  note  or 
other  evidence  of  indebtedness,  and  refuses  to  do  so,  the 
money  becomes  due  immediately. 

Mary  Strohm  is  a  mere  volunteer,  and  not  only  so,  but  she 
took  title  with  full  notice  of  the  equities  of  her  vendor.  It 
would  be  monstrous  to  permit  her  to  defeat  prior  equities  of 
which  she  had  full  knowledge.  She  must  pay  the  lien  or  she 
must  surrender  the  land. 

There  is  no  question  of  novation  in  the  case,  for  there  was 
no  release  of  the  original  debtor  nor  of  the  land.  Mrs. 
Strohm  holds  the  land  subject  to  the  lien  for  the  purchase- 
money,  and  this  she  iflust  pay  or  else  she  can  not  hold  the 
land.  She  has  no  better  right  than  her  husband.  This  would 
be  so  if  she  were  a  volunteer  without  notice,  but  she  is  both 
a  volunteer  and  a  grantee  with  notice.     Petry  v.  Apibrosher, 

100  Ind.  510. 
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Equity  looks  through  form  to  substance,  and  the  substance 
here  is  that  the  purchase-money  promised  Mrs.  Good  has  not 
been  paid,  and  the  land  is  bound  for  it,  and  no  formal  or 
technical  questions  will  be  allowed  to  defeat  this  clear  equity 
when  urged  by  a  grantee  who  has  paid  no  consideration  and 
had  full  notice.  There  is  no  change  of  debtors,  for  Joseph 
Strohm  remained  the  debtor  of  his  vendor  until  he  paid  what 
he  agreed  to  pay  for  the  land.  The  fact  that  he  agreed  to 
remove  an  encumbrance,  and  release  Mrs.  Good  from  liability 
on  it,  does  not  make  his  promise  different  in  legal  effect  from 
a  promise  to  pay  the  purchase-price  in  money.  The  character 
of  the  payment  is  not  affected  by  the  manner  in  which  he 
agreed  to  make  it.     Day  v.  Patterson,  18  Ind.  114. 

The  right  to  recover  rests  upon  the  contract  with  Joseph 
Strohm,  and  upon  broad  equitable  principles;  there  is,  there- 
fore, no  question  as  to  the  capacity  of  Mrs.  Strohm  to  bind 
herself  or  her  land  by  a  verbal  contract.  The  right  of  re- 
covery rests  on  the  transactions  lying  back  of  her  title.  The 
land  is  bound  because  Mrs.  Strohm's  vendor  owed  the  pur- 
chase-money for  it,  and  she  knew  it  when  she  accepted  title 
as  a  mere  volunteer.  The  prior  equities  prevail  over  her 
grantor's  title,  and  seize  upon  the  land  in  her  hands.  Her 
grantor  was  bound  to  protect  his  vendor,  and  this  duty  cre- 
ated a  lien  upon  the  land  which  the  conveyance  to  Mrs. 
Strohm  did  not  impair.     Wilcox  v.  Campbell,  106  N.  Y.  325. 

It  is  not  material  that  no  breach  of  contract  is  charged 
against  Mrs.  Strohm,  for  she  is  not  personally  liable,  nor  is 
she  sought  to  be  held  liable  on  a  contract ;  what  is  sought 
is  to  make  the  land  liable  in  her  hands  for  the  unpaid  pur- 
chase-money. If  she  were  a  purchaser  for  value  and  with- 
out notice,  she  might  justly  resist  the  appellee's  claim;  but 
as  it  is,  her  resistance  has  not  a  shred  of  merit  to  support  it. 

Joseph  Strohm  in  assuming  to  pay  the  mortgage  to  Stan- 
ley became  primarily  the  debtor,  and  the  land  bought  by 
him  was  primarily  liable  for  the  debt.  Wilcox  v.  Campbell, 
supra.     The  failure  to  pay  this  mortgage^  was  a  failure  to 
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pay  the  purchase-money,  and  was,  also,  a  breach  of  the  con- 
tract to  protect  Mrs.  Good's  property.  There  can,  there- 
fore,  be  no  doubt  that  a  right  of  action  at  once  accrued  to 
her.  As  there  was  a  cause  of  action,  and  as  that  cause  of 
action  was  founded  on  a  failure  to  pay  the  purchase-money 
as  agreed,  she  has  a  right  to  enforce  a  vendor's  lien. 

The  special  finding  states  that  there  was  an  agreement  be- 
tween Magdalena  Good  and  Isaiah  R.  Good,  providing  that 
if  he  would  advanfce  the  money  to  pay  the  mortgage  which 
Joseph  Strohm  had  assumed  to  pay  as  part  of  the  purchase- 
money,  he  should  be  reimbursed  "  out  of  the  money  coming 
from  Joseph  Strohm."  This  agreement  did  not  release  the 
latter  from  the  contract  with  Mrs.  Good,  nor  did  it  make 
Isaiah  R.  Good  his  creditor.  The  promise  made  to  Mrs. 
Good  was  not  affected  by  this  agreement,  for  Strohm  was  not 
a  party  to  it.  Mrs.  Good  became  bound  to  Isaiah  R.  Good, 
but  did  not  surrender  her  right  to  enforce  a  lien  for  the  pur- 
chase-money. Isaiah  R.  Good  could  not  enforce  the  mort- 
gage because  he  had  agreed  to  look  to  the  money  collected 
from  Strohm,  and  Mrs.  Good  did  not  surrender  her  lien,  nor 
did  she  assign  it.  Doubtless,  Isaiah  R.  Good  might  compel 
her  to  pay  him  the  amount  advanced  at  her  request,  but  this 
is  no  concern  of  the  appellants.  Their  obligation  is  to  Mrs. 
Good,  and  their  duty  is  to  pay  her  for  the  land  bought  of 
her.  The  artifice  resorted  to  for  the  purpose  of  vesting  title 
in  Mrs.  Strohm  avails  nothing,  for  equity  brushes  such  things 
from  its  path  and  goes  straight  to  the  right  and  justice  of 
the  controversy. 

Judgment  affirmed. 

Mitchell,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

Filed  Jan.  19, 1888. 
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No.  13,060. 

Lee  v.  Fox  et  al. 

Chattel  Mortgage. — Legal  Title  to  Property  Vested  in  Mortgagee. — Posses- 
sion.— PHma  Facie  Right  to. — A  chattel  mortgage  is  a  conditional  sale, 
which  vests  the  legal  title,  and,  prima  facie,  the  right  of  possession,  to  the 
things  mortgaged  in  the  mortgagee. 

Same. — Equity  of  Redemption, — Tender  of  Performance. — Permission  to  Redeem. 
— Irregular  Conversion  of  Property. — Unless  the  right  to  redeem  has  been 
waived,  the  mortgagor  may  assert  this  right  at  any  time  after  forfeiture, 
and  before  the  foreclosure  of  his  equity  of  redemption,  by  paying  or 
tendering  the  debt  and  interest ;  or,  having  tendered  performance  of  the 
conditions  of  the  mortgage,  he  may  apply  to  a  court  of  equity  for  per- 
mission to  redeem ;  or  if  the  property  has  been  converted  or  disposed  of 
in  an  irregular  way,  without  his  consent,  the  mortgagee  may  be  com- 
pelled to  account  for  its  value,  less  the  amount  of  his  debt  and  interest 

Same. —  Foreclosure  of  Equity  of  Redemption. —  Methods  of. — Sale. — Notice. — 
Whether  the  mortgage  contains  a  power  of  sale  or  not,  the  mortgagor's 
equity  of  redemption  may  be  foreclosed  by  a  judicial  proceeding,  or  by 
taking  possession  of  the  mortgaged  property  and  selling  it  at  public 
auction,  in  pursuance  of  legal  notice  to  the  mortgagor. 

Same. —  Deficiency  After  Sale  of  Property. —  Action  for  Balance.— Where,  on 
condition  broken,  the  mortgagee  makes  a  fair  6ale  of  the  property,  in 
pursuance  of  a  power,  and  the  sale  does  not  produce  a  sum  sufficient  to 
pay  the  debt,  an  action  lies  for  the  balance. 

Same.  -  Effect  of  Irregular  Sale. — Debt  Not  Necessarily  Extinguished. — Election 
by  Mortgagor  to  Avoid  Sale. — The  effect  of  a  foreclosure  and  sale  of  mort- 
gaged personalty  under  a  power  is  not  necessarily  an  extinguishment  of 
the  debt,  even  though  the  sale  be  irregular  and  voidable,  unless  the  value 
of  the  property  sold  was  sufficient  for  that  purpose,  and  unless  the  mort- 
gagor seasonably  elects  to  avoid  the  sale. 

Same. — Mortgagee  Not  Trwfee  Except  as  to  Surplus. — May  Become  Purchaser  at 
Sale.— A  mortgagee  of  personal  property  does  not  hold  the  legal  title  to 
the  mortgaged  property  in  trust  for  the  mortgagor,  but  in  his  own  right. 
He  is  in  no  sense  a  trustee,  except  as  to  the  surplus  which  may  remain 
after  paying  the  mortgage  debt,  and  is  not  within  the  rule  prohibiting  a, 
trustee  from  purchasing  at  his  own  sale,  provided  he  acts  fairly. 

Same. —  Wluen  Sale  May  be  Set  Aside. — Colorable  Sale. — Conversion  of  IS'operty. 
Liability  of  Mortgagee. — Where  a  mortgagee  of  personal  property  becomes 
the  purchaser  at  his  own  sale,  made  under  a  power,  and  it  appears  that 
the  price  paid  was  grossly  inadequate,  or  that  the  property  was  sacrificed, 
the  sale  should  be  set  aside  at  the  election  of  the  mortgagor;  and  if  the 
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mortgagee  converts  the  property  after  a  merely  colorable  sale,  or  denies 
the  mortgagor's  right  to  redeem,  he  should  be  held  to  account  for  its 
fair  value  at  the  time  of  its  appropriation. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  (?.  Shirts,  for  appellant. 
W.  Need  and  J.  F.  Ne<d>  for  appellees. 

Mitchell,  C.  J. — Stephen  Lee  commenced  this  suit  against 
William  R.  Fox  and  Eliza  E.  Fox,  wife  of  William  R.,  to 
foreclose  a  mortgage  executed  by  the  latter,  whereby  certain 
real  estate  owned  by  the  husband  was  conveyed  to  Lee  to 
indemnify  him  against  loss  for  having  become  bound  as  surety 
upon  certain  notes  signed  by  Fox  as  principal. 

It  is  charged  in  the  complaint  that  the  defendant  Wm.  R. 
Fox  failed  to  pay  the  notes  so  executed  at  maturity,  and  that 
in  consequence  of  his  default  the  plaintiff  had  sustained  loss 
and  damage  in  the  sum  of  one  thousand  dollars,  which  re- 
mained due  and  unpaid. 

Fox  answered,  in  substance,  that,  contemporaneously  with 
the  execution  of  the  mortgage  in  suit,  he  executed  a  certain 
chattel  mortgage,  whereby  he  transferred  to  the  plaintiff  one- 
half  interest  in  two  portable  steam-engines  and  two  threshing- 
machines,  which  latter  mortgage,  he  alleged,  was  executed  as 
a  security,  and  to  indemnify  the  plaintiff  against  loss  for 
signing  the  identical  notes  mentioned  in  the  complaint  and 
in  the  mortgage  therein  described.  A  copy  of  the  chattel 
mortgage  so  alleged  to  have  been  executed  is  set  out  as  an 
exhibit  with  the  auswer.  One  of  the  stipulations  written  in 
the  mortgage  was  to  the  effect,  that,  upon  default  of  the  mort- 
gagor in  performing  any  of  the  conditions  of  the  mortgage, 
the  mortgagee  was  expressly  authorized  to  take  possession  of 
the  mortgaged  property,  and,  upon  giving  ten  days  written 
notice  thereof,  to  sell  the  same  at  public  auction,  the  mort- 
gagee being  authorized  to  retain  from  the  proceeds  of  the  sale 
any  amount  due  him  on  account  of  his  having  become  surety 
as  above,  rendering  the  surplus  to  the  mortgagor. 
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The  answer  admits  that  the  defendant  had  made  default  in 
the  payment  of  the  notes  upon  which  the  plaintiff  had  be- 
come bound  as  surety,  but  it  alleges  that  the  plaintiff  had 
taken  possession  of  and  sold  one  of  the  engines  and  threshers 
mentioned  in  the  mortgage,  the  plaintiff  having  himself  be- 
come the  purchaser,  at  the  price  of  ten  dollars,  such  sale 
having  been  made  in  pursuance  of  a  ten  days  notice,  and 
nuder  pretense  of  the  authority  contained  in  the  mortgage. 
It  is  alleged  further  that  the  plaintiff  retains  possession  of 
the  property  so  purchased,  and  claims  to  be  the  owner  thereof 
by  virtue  of  the  sale  so  made.  The  court  held  this  to  be  a 
sufficient  answer. 

The  claim  of  the  mortgagor  is,  that  the  sale  of  a  part  of 
the  mortgaged  property,  and  the  purchase  by  the  mortgagee 
at  a  sale  made  by  himself  of  the  property  so  sold,  without  the 
aid  of  a  court  of  chancery,  waived  any  right  which  he  may 
have  theretofore  had  to  look  to  the  mortgagor,  or  to  any  other 
securities,  for  any  deficiency.  It  is  said  that  the  effect  of  the 
sale  was  to  satisfy  the  debt. 

The  recent  case  of  Landon  v.  White,  101  Ind.  249,  is  re- 
lied on  as  sustaining  the  above  proposition.  A  conspicuous 
and  important  difference  between  the  mortgage  considered  in 
the  case  cited  and  that  involved  in  the  present  case  is,  that 
in  the  former  the  mortgage  contained  no  power  of  sale,  while 
that  involved  in  the  present  case  expressly  empowers  the 
mortgagee,  upon  any  default,  to  sell  the  property  after  giving 
ten  days  notice,  and  to  apply  the  proceeds  of  the  sale  to  the 
liquidation  of  the  mortgage  debt. 

While  expressly  declining  to  pass  upon  the  merits  of  the 
question,  the  court  said,  in  substance,  in  the  case  relied  on, 
that  it  would  seem  to  be  the  law  applicable  to  a  mortgage, 
such  as  the  one  there  involved,  that  a  mortgagee, in  order  to 
secure  a  personal  claim  against  the  mortgagor  for  any  part  of 
the  mortgage  debt  which  may  remain  unsatisfied  after  the  sale 
of  the  mortgaged  chattels,  must  foreclose  his  mortgage  in 
equity,  and  that,  by  selling  in  any  other  way  than  in  pursu- 
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ance  of  the  decree  of  a  court,  the  mortgagee  waived  all  claim 
for  any  deficiency.  This  was  said  in  reference  to  the  mort- 
gage then  under  consideration,  in  which  there  was  no  power 
of  sale. 

A  chattel  mortgage  is  at  law  a  conditional  sale,  which  vests 
the  legal  title,  and,  prima  fade,  the  right  of  possession,  to  the 
the  things  mortgaged  in  the  mortgagee.  Brodhead  v.  Mc- 
Kay, 46  Ind.  595;  Johnson  v.  Simpson,  77  Ind.  412;  Roberts 
v.  Norris,  67  Ind.  386;  dine  v.  Libby,  46  Wis.  123. 

While  it  has  been  often  broadly  asserted  that  the  title  of 
the  mortgagee  becomes  absolute  after  breach  of  the  conditions, 
contained  in  the  mortgage,  it  is  nevertheless  true,  that,  until 
the  right  or  equity  of  redemption  of  the  mortgagor  has  been 
foreclosed  by  some  appropriate  proceeding,  the  latter,  having 
tendered  performance  of  the  conditions  of  the  mortgage,  may 
apply  to  a  court  of  equity  for  permission  to  redeem ;  or  if 
the  property  has  been  converted  or  disposed  of  in  an  irregu- 
lar way,  without  his  consent,  the  mortgagee  may  be  com- 
pelled to  account  for  its  value,  less  the  amount  of  his  debt 
and  interest.  Hackleman  v.  Goodman,  75  Ind.  202;  Patehin 
v.  Pierce,  12  Wend.  61 ;  Denny  v.  Faulkner,  22  Kan.  89 ; 
Herman  Chat.  Mort.  461,  462. 

The  right  of  the  mortgagor  to  discharge  the  mortgaged 
property  from  the  claim  of  the  mortgagee,  after  condition 
broken,  is  abundantly  settled.  Unless  the  right  to  redeem 
has  been  waived,  the  mortgagor  may  assert  his  right  at  any 
time  after  forfeiture,  and  before  the  mortgage  has  been  fore- 
closed, by  paying  or  tendering  the  debt  and  interest,  and 
redeeming  the  title.  This  right  is  called  his  equity  of  re- 
demption, which  may  be  barred  or  foreclosed  in  either  of 
two  ways,  at  the  election  of  the  mortgagee.  It  may  be  fore- 
closed by  a  decree  in  chancery,  or  by  taking  possession  of 
the  mortgaged  property  and  selling  it  at  public  auction,  hi 
pursuance  of  legal  notice  to  the  mortgagor. 

Whether  a  mortgage  contains  a  power  of  sale  or  not,  the 
mortgagor's  equity  of  redemption  may  be  foreclosed  by  a 
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bill  in  chancery,  or,  if  possession  has  been  taken,  the  equity 
of  redemption  may  be  as  completely  foreclosed  by  a  sale, 
upon  due  notice,  as  by  the  decree  of  a  court.  Freeman  v. 
Freeman,  17  N.  J.  Eq.  44;  Flanders  v.  Chamberlain,  24 
Mich.  305;  Wilson  v.  Brannan,  27  Cal.  258;  Bryant  v. 
Carson,  etc.,  Co.,  3  Nev.  313;  Jones  Chat.  Mort.,  section 
707;  Herman  Chat.  Mort.  461. 

Where  the  foreclosure  is  effected  by  the  aid  of  a  court  of 
equity,  the  ultimate  rights  of  the  parties  can  be  adjusted  in 
the  decree,  which  may  provide,  on  the  one  hand,  that  if, 
,upon  a  sale,  the  property  falls  short  of  satisfying  the  debt, 
the  mortgagee  may  proceed  for  the  residue ;  and  on  the  other, 
that  if  there  should  be  a  surplus,  it  may  be  awarded  to 
the  mortgagor.  Bradley  v.  Chester,  etc.,  R.  R.  Co.,  36  Pa. 
St.  141 ;  Bryan  v.  Robert,  1  Strobh.  Eq.  334 ;  Jones  Chat. 
Mort.,  section  711. 

If  a  mortgagee,  relying  on  the  bare  legal  title  which  the 
mortgage  transfers  to  him,  takes  possession  of  the  property, 
and,  without  any  foreclosure  at  all,  asserts  an  irredeemable 
title  to  it,  as  against  the  mortgagor,  there  are  authorities 
which  hold  that  he  thereby  waives  any  claim  to  recover  any 
deficiency  which  might  otherwise  arise.  Porter  v.  Parmly, 
43  How.  Pr.  445;  Jones  Chat.  Mort.,  section  711. 

Again,  it  is  said  that  the  mortgagee,  if  he  desires  to  re- 
cover a  deficiency,  must  sell  the  property,  either  under  fore- 
closure proceedings,  or  by  virtue  of  a  power  in  the  mortgage, 
or  possibly  at  private  sale,  for  a  fair  price,  and  that  if  he 
take  possession  and  assert  title  without  selling  in  one  or 
the  other  of  the  ways  above  mentioned,  he  thereby  satisfies 
the  debt,  provided  the  property  taken  be  of  sufficient  value. 
Olcott  v.  Tioga  R.  R.  Co.,  40  Barb.  179;  In  re  Haahe,  2 
Sawyer,  231. 

"  The  mortgagee,"  says  a  standard  author,  "  after  taking 
possession,  must  sell  the  property  by  virtue  of  his  title,  or 
under  foreclosure  proceedings,  within  a  reasonable  time,  or 
he  will  be  deemed  to  have  taken  the  property  to  the  extent 
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of  its  value  at  that  time  in  satisfaction  of  his  debt."  Jones 
Chat.  Mort.,  section  773. 

In  the  absence  of  a  statute  regulating  sales  of  mortgaged 
personalty,  the  rights  of  the  parties  in  respect  to  any  defi- 
ciency which  may  remain  after  the  property  has  been  taken 
possession  of  and  appropriated,  or  irregularly  sold,  by  the 
mortgagee,  are  open  to  investigation,  and  may  become  the 
subjects  of  controversy,  unless  the  sale  has  been  made  in  pur- 
suance of  a  power  which  prescribes  the  manner  of  sale,  and 
directs  the  application  of  the  proceeds  upon  the  mortgage 
<lebt. 

When  a  mortgage  contains  a  stipulation  authorizing  the 
mortgagee  to  sell  and  apply  the  proceeds  to  the  mortgage 
debt,  the  effect  of  the  contract  is,  that  the  sale  to  the  highest 
bidder  shall  fix  and  establish  the  value  of  the  property  for 
the  purpose  of  being  applied  to  the  debt,  and  that  if  a  de- 
ficiency remains  the  mortgagor  will  pay  it.  Olcott  v.  Tioga 
R.  JR.  Co.,  supra;  Charter  v.  Stevens,  3  Denio,  33. 

In  order  to  avoid  many  embarrassing  questions  that  may 
arise,  and  in  the  absence  of  a  power  in  the  mortgage  which 
clearly  defines  the  rights  of  the  parties,  it  may  well  be,  as 
was  said  in  Freeman  v.  Freeman,  supra,  that  "a  sale  under 
judicial  sanction  is  safer,  and,  where  the  amount  is  large,  ad- 
visable." 

We  need  not  determine  in  the  present  case  what  the  rights 
of  parties  are,  in  the  respects  mentioned,  under  chattel  mort- 
gages in  which  no  express  provision  for  selling  the  property 
and  applying  the  proceeds  is  made,  nor  need  we  inquire  par- 
ticularly as  to  the  distinction  between  mortgages  which  con- 
tain powers  of  sale,  and  those  which  do  not. 

Whatever  the  rule  may  be  in  respect  to  the  right  of  the 
mortgagee  to  collect  the  deficiency  in  case  of  a  foreclosure  by 
sale,  in  the  absence  of  a  power  contained  in  the  mortgage,  it 
can  not  be  doubted  that  the  parties  may,  by  contract,  provide 
for  the  manner  of  foreclosing  the  mortgagor's  equity,  and 
for  the  application  of  the  proceeds  of  the  sale ;  nor  can  it  be 
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doubted  that,  if  a  mortgagee  makes  a  fair  sale  of  the  property, 
in  pursuance  of  a  power,  and  the  sale  does  not  produce  a  sum 
sufficient  to  pay  the  debt,  an  action  lies  for  the  balance.  Case 
v.  Boughlon,  11  Wend.  107;  Morgan  v.  Plumb,  9  Wend.  288. 

If  for  any  reason  a  sale  so  made  should  turn  out  to  be  in- 
valid, or  if  the  mortgagee  took  possession  of  and  claimed 
title  to  the  property  in  pursuance  of  a  sale  collusively  or  im- 
properly made  to  himself,  the  mortgagor  could  elect  to  treat 
the  sale  as  valid,  and  hold  the  mortgagee  to  account  for  the  ex- 
cess produced  over  the  mortgage  debt,  or  he  could  disregard 
the  sale  and  proceed  for  the  value  of  the  property  over  and 
above  the  debt  and  interest.  Davenport  v.  McChesneyy  86  N. 
Y.  242. 

The  effect  of  a  foreclosure  and  sale  of  mortgaged  person* 
alty,  under  a  power,  is  not  necessarily  an  extinguishment  of 
the  debt,  even  though  the  sale  be  irregular  and  voidable, 
unless  the  value  of  the  property  sold  was  sufficient  for  that 
purpose,  and  unless  the  mortgagor  elects  seasonably  to  avoid 
the  sale. 

In  the  present  case,  the  mortgage  contains  an  express  stip- 
ulation authorizing  the  mortgagee,  upon  condition  broken, 
to  advertise  and  sell  the  property  at  public  auction  and  to 
apply  the  proceeds  to  the  liquidation  of  the  mortgage  debt, 
and  to  render  any  surplus  to  the  mortgagor.  Necessarily, 
the  correlative  implication  must  arise  from  the  entire  con- 
tract, that,  if  the  sale  failed  to  produce  a  sum  sufficient  to  pay 
the  debt  the  mortgagor  would  make  good  the  deficiency. 

It  appears  from  the  answer  that  the  mortgagee  advertised 
and  sold,  in  pursuance  of  the  power  contained  in  the  mort- 
gage. The  sale  is  in  nowise  impeached,  except  that  it  is 
said  the  mortgagee  became  the  purchaser  at  a  merely  nomi- 
nal price,  and  that  he  asserts  the  right  to  retain  the  prop- 
erty in  pursuance  of  the  title  conferred  by  the  sale. 

It  is  averred  in  the  complaint  that  the  failure  of  the  mort- 
gagor to  pay  the  notes  upon  which  the  mortgagee  became 
bound  as  surety,  resulted  in  a  loss  of  one  thousand  dollars 
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to  the  latter.     There  is  no  averment  in  the  answer  as  to  the 
value  of  the  property  sold,  and  afterwards  claimed  by  the  * 
mortgagee.     There  is  no  presumption  that  its  value  was 
equal  to  the  loss  sustained  by  the  plaintiff. 

A  mortgagee  of  personal  property  does  not  hold  the  legal 
title  to  the  mortgaged  property  in  trust  for  the  mortgagor. 
He  holds  it  in  his  own  right,  and  is  in  no  sense  a  trustee,  except 
as  to  the  surplus  which  may  remain  after  paying  the  mort- 
gage debt. 

The  sale  is  for  the  purpose  of  extinguishing  the  mortgagor's 
equity,  and  where  the  sale  is  fairly  made,  at  public  auction, 
in  pursuance  of  a  power,  the  mortgagor's  equity  of  redemp- 
tion is  effectually  cut  off,  even  though  the  mortgagee  be  the 
purchaser.  A  mortgagee  of  personal  property  is  not  within 
the  rule  which  prohibits  a  trustee  from  purchasingat  his  own 
sale,  provided  he  acts  fairly.  Emmons  v.  Sawn,  75  Ind.  356  . 
Olcott  v.  Tioga  R.  R.  Co.,  27  N.  Y.  546 ;  Maxwell  v.  Newton, 
65  Wis.  261 ;  Richards  v.  Holmes,  18  How.  U.  S.  143;  Edmis- 
ton  v.  Brueher,  40  Hun,  256. 

The  most  that  could  be  held  in  case  the  mortgagee  became 
a  purchaser  at  his  own  sale,  made  under  a  power,  would  be 
to  cast  upon  him  the  burden  of  showing  that  the  sale  was 
fairly  and  openly  made,  in  strict  compliance  with  the  power, 
and  that  the  price  paid  was  not  so  clearly  and  grossly  dispro- 
portioned  to  the  value  of  the  property  as  to  raise  a  presump- 
tion of  fraud  or  bad  faith. 

If  it  appeared  that  the  price  paid  was  grossly  inadequate, 
or  that  the  property  was  sacrificed,  the  sale  ought  to  be  set 
aside,  at  the  election  of  the  mortgagor ;  and  if  it  were  shown 
that  the  mortgagee  had  converted  the  property,  after  a  merely 
colorable  sale,  or  refused  to  acknowledge  the  mortgagor's 
right  to  redeem,  he  should  be  held  to  account  for  its  fair 
value  at  the  time  of  its  appropriation. 

If  we  were  to  assume,  in  the  present  case,  that,  upon  the 
facts  stated  in  the  answer,  the  sale  of  the  mortgaged  chattels 
might  be  set  aside,  it  would  not  follow  that  the  mortgagee 
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should  be  denied  the  right  to  resort  to  any  other  securities. 
That  could  only  follow  in  case  the  property  converted,  if  it 
was  converted,  was  of  sufficient  value  to  pay  the  debt.  It 
does  not  appear  from  anything  stated  in  the  answer  that,  if 
the  mortgaged  property  had  sold  for  the  uttermost  farthing 
of  its  value,  the  sale  would  have  produced  a  sum  equal 
to  the  debt.     The  answer  was,  therefore,  clearly  insufficient. 

It  is  only  necessary  to  add  that,  within  the  principles  ruled 
in  Robinson  v.  Glass,  94  Ind.  211,  the  court  committed  no 
error  in  overruling  the  demurrer  to  the  answer  of  Mrs.  Fox, 
which  is  brought  in  question  here. 

The  judgment  is  reversed,  with  costs. 

Filed  Jan.  18, 1888. 
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No.  11,766. 

Dwenger  et  al.  v.  Geary  et  al. 

Cemetery. — Purchaser  of  Burial  Privilege. — Right  Acquired, — One  who  buys 
the  privilege  of  burying  his  dead  in  a  cemetery  acquires  no  general 
right  of  property,  but  only  a  right  to  use  the  ground  as  a  place  of  inter- 
ment, and  the  rules  governing  the  cemetery  in  force  at  the  time  the  priv- 
ilege is  acquired  measure  the  extent  of  the  use. 

SAME. — Catholic  Cemetery. — Consecrated  Ground. — Right  of  Lot-Holder  to  Inter 
Non-Catholic  Therein. — Where  land  is  conveyed  for  use  as  a  burial-place 
for  members  of  the  Catholic  Church,  and  is  taken  possession  of  by  the" 
proper  officers  of  that  religious  denomination  and  consecrated  accord- 
ing to  the  laws  of  the  church,  a  lot-holder  has  no  right  to  inter  therein 
any  person  not  recognized  by  the  church  authorities  as  a  Catholic. 

Same. — Injunction. — Right  of  Church  Representatives  to  Maintain. — Injunction 

.  will  lie  at  the  suit  of  the  bishop  of  the  diocese  and  the  local  priest,  who, 

according  to  the  usages  of  the  church,  are  vested  with  control,  to  restrain 

the  holder  of  a  lot  in  a  Roman  Catholic  cemetery,  which  has  been  con- 
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secrated  for  burial  purposes  according  to  the  laws  of  that  denomination, 
from  interring  therein  the  body  of  his  son,  who  was  not  in  communion 
with  the  church  at  the  time  of  his  death,  and  who  died  by  his  own 
hand. 
Same.—  Trust.—  Death  of  Trustee.— Control  of  Property.— Church  Lam.—X 
trust  conferred  upon  a  bishop,  or  other  ecclesiastical  functionary,  so  far 
as  concerns  title  and  ownership  of  land,  is  not  in  itself  different  from 
a  trust  vested  in  any  other  natural  person,  and  the  death  of  the  trustee 
vests  the  trust  in  the  courts ;  but,  regardless  of  the  question  of  title, 
church  officials  who,  under  the  laws  of  the  church  and  by  virtue  of 
their  offices,  have  control  of  the  property,  may  maintain  suits  for  in- 
junctive relief  concerning  the  same,  in  proper  cases. 

From  the  Tippecanoe  Superior  Court. 

J.  F.  McHughy  R.  P.  Davidson  and  J.  C.  Davidson,  for 
appellants. 

J.  R.  Coffroth,  T.  A.  Stuart,  B.  W.  Langdon  and  T.  F. 
Gaylordy  for  appellees. 

Elliott,  J. — The  first  paragraph  of  the  complaint  of  the 
appellants  avers  that  Joseph  J.  Dwenger  is  the  bishop  of  the 
Roman  Catholic  Church  for  the  diocese  of  Fort  Wayne,  In- 
diana ;  that  Edwin  P.  Walters  is  the  pastor  of  the  congre- 
gation of  the  Roman  Catholic  Church  known  as  St.  Mary's, 
of  Lafayette,  Indiana,  and  that  the  ecclesiastical  jurisdiction 
of  Bishop  Dwenger  embraces  the  city  of  Lafayette ;  that, 
according  to  the  principles  and  polity  of  the  Catholic  Church, 
the  title  and  control  of  all  church  property  are  in  the  bishop 
of  the  diocese  in  which  the  property  is  situated,  and  that  he 
holds  it  in  trust  for  the  congregations  and  societies  of  the 
church,  to  be  by  them  used  and  enjoyed  according  to  its 
principles  and  polity;  that  the  congregation  of  St.  Mary's 
holds  and  enjoys  a  cemetery,  which,  for  about  twenty-five 
years,  has  been  held  and  occupied  as  a  place  of  burial  for  the 
deceased  members  of  that  congregation,  under  the  control 
and  authority  of  the  bishop  of  the  diocese  of  Fort  Wayne; 
that  the  cemetery  has  been  so  used  exclusively  for  the  inter- 
ment of  those  who,  at  the  time  of  their  death,  were  in  regu- 
lar standing  in  the  church,  according  to  its  principles,  usages 
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and  doctrines;  that,  pursuant  to  those  principles,  usages 
and  doctrines,  a  great  part  of  the  cemetery  has  been  set  apart 
and  consecrated  for  the  burial  of  the  dead,  according  to  the 
lites,  usages  and  doctrines  of  the  church,  and  that  in  such 
consecrated  grounds  only  Catholics  of  good  standing  are  al- 
lowed sepulture;  that  part  of  the  cemetery  grounds,  al- 
though held  by  the  congregation  of  St.  Mary's,  has  not  been 
specially  consecrated,  but  is  open  to  use  for  the  burial  of 
persons  not  in  good  standing  as  Catholics ;  that>  on  the  10th 
day  of  February,  1884,  James  Geary  died  by  his  own  hand, 
and  that  his  body  is  now  awaiting  burial ;  that  John  Geary, 
the  father  of  the  deceased,  James  Geary,  owns  a  lot  in  the 
cemetery,  and  claims  a  right  to  there  inter  the  body  of  his 
deceased  son,  and  will  so  inter  it  unless  enjoined ;  that  John 
Geary  has  no  right  to  bury  his  son  in  the  lot  owned  by  him, 
because,  to  quote  from  the  complaint,  "the  cemetery  is  dis- 
tinctively consecrated  ground,  for  the  burial  only  of  true  and 
faithful  Catholics,  who  die  in  full  communion  with  the  church, 
and  James  Geary,  at  the  time  of  his  death,  was  not  a  faith- 
ful Catholic,  in  good  standing  in  the  church  ;  for,  although  he 
may  have  once  been  a  Catholic,  he  had,  by  a  wicked  and  de- 
praved life,  and  by  a  failure  to  observe  the  doctrines,  prac- 
tices, rules  and  regulations  of  the  church,  and  by  failing  to 
contribute  to  its  support,  and  by  failing  to  receive  its  sacra- 
ments, long  before  lost  and  forfeited  his  membership  and 
standing,  and  had,  as  he  well  knew,  absolved  and  released 
the  church  from  all  duty  toward  and  authority  over  him,  and 
had  forfeited  his  right  to  be  buried  in  ground  consecrated  by 
the  church." 

It  is  further  alleged  that,  on  the  2d  day  of  February,  1858, 
Peter  Ball  and  Owen  Ball,  communicants  in  good  standing 
of  St.  Mary's,  conveyed  the  land  on  which  the  cemetery  was 
located  to  John  H.  Luers,  then  the  bishop  of  the  diocese  of 
Fort  Wayne,  who  took  the  land  in  trust  as  a  burying-ground 
for  the  Catholics  of  the  city  of  Lafayette.  Immediately  after 
the  conveyance  to  Bishop  Luers,  the  predecessor  of  Bishop 
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Dwenger,  the  congregation  of  St.  Mary's,  under  the  authority 
of  the  bishop,  and  with  the  co-operation  of  Peter  and  Owen 
Ball,  caused  the  ground  to  be  laid  off  into  lots  and  platted, 
and  caused  it  to  be  set  apart  and  consecrated  according  to  the 
ritual  and  principles  of  the  Roman  Catholic  Church  for  the 
burial  of  the  bodies  of  such  persons  as  were  entitled  to  sepul- 
ture according  to  the  rites  and  doctrines  of  the  church ;  that 
the  privilege  of  burying  in  many  of  the  lots  was  granted,  for 
a  consideration,  to  members  of  the  church,  and  a  certificate 
executed  to  them,  but  the  right  so  granted  was  subject  to  the 
rules  of  the  church ;  that,  among  other  requirements  neces- 
sary to  entitle  one  to  interment,  it  was  required  that  he  must 
have  been  at  his  death  a  member  of  the  church  in  full  com- 
munion, and  must  have  performed  all  of  his  church  duties ; 
that,  by  the  rules  and  doctrines  of  the  church,  a  person  who 
committed  suicide  was  not  entitled  to  burial  in  consecrated 
ground,  and  that  it  was  the  rule  governing  the  cemetery  of 
St.  Mary's,  that,  before  any  one  could  be  interred  in  conse- 
crated ground,  a  permit  must  be  issued  by  the  pastor  of  St. 
Mary's  congregation ;  that  a  permit  was  asked  by  John  Geary 
for  the  burial  of  his  son  in  the  lot  situated  in  the  consecrated 
ground  and  was  refused.  It  is  also  alleged  that  James  Geary, 
the  deceased  son  of  John  Geary,  was  not  living  in  the  family 
of  his  father,  but  was  living  away  from  his  father's  home.  It 
is  still  further  alleged  that,  if  the  body  of  the  deceased  is 
buried  in  his  father's  lot,  "  it  will  destroy  the  character  of 
consecration  with  which  the  ground  is  sacredly  invested,  and 
greatly  tend  to  set  at  naught  the  authority  of  the  plaintiffs 
and  the  discipline  of  the  church." 

The  deed  executed  to  Bishop  Luers  by  Peter  and  Owen 
Ball  is  set  forth,  and  so  far  as  its  provisions  are  material  they 
are  as  follows:  "By  this  deed  Peter  Ball  and  his  wife,  Char- 
lotte B.  Ball,  and  Owen  Ball  and  his  wife,  Frances  A.  Ball, 
convey  and  warrant  to  the  Rt.  Rev.  John  H.  Luers,  bishop 
of  Fort  Wayne,  in  trust  for  the  Catholics  of  Lafayette,  part 
of  the   southwest   quarter  of  section  thirty-one,  township 


110  SUPREME  COURT  OF  INDIANA, 

Dwenger  el  al.  v.  Geary  et  oL 

twenty-three  north,  of  range  four  west.  It  being  hereby  ex- 
pressly understood  and  reserved  that  said  land  is  to  be  used 
as  and  for  a  cemetery  for  said  Catholics." 

The  second  paragraph  of  the  complaint  sets  forth  the  deed 
from  Peter  and  Owen  Ball,  and  contains  allegations  on  the 
subject  of  the  authority  and  duty  of  priest  and  bishop  very 
similar  to  those  of  the  first  paragraph,  and  it  also  makes 
similar  allegations  concerning  the  polity  of  the  church,  con- 
cerning the  laying  out  and  consecration  of  the  cemetery, 
concerning  the  life  and  conduct  of  James  Geary,  and  con- 
cerning the  rules  of  the  cemetery.  In  addition  to  these 
allegations,  it  is  averred  that,  for  the  purpose  of  more 
effectually  transferring  and  confirming  in  his  successor  the 
legal  title  of  all  property  held  by  him  as  bishop,  John  H. 
Luers,  on  the  11th  day  of  May,  1864,  executed  a  will  wherein 
he  devised  the  property  to  Archbishop  Purcell  and  Bishop 
Spalding,  with  directions  to  them  to  convey  it  to  his  suc- 
cessor in  the  office  of  bishop  of  Fort  Wayne ;  that  convey- 
ances were  subsequently  executed,  as  directed  by  the  will  of 
Bishop  Luers,  to  Bishop  Dwenger;  that,  after  Bishop  Dwen- 
ger acquired  title,  he  took  possession  of  the  cemetery  by 
virtue  of  his  ecclesiastical  powers  and  the  conveyances  exe- 
cuted to  him ;  that  possession  was  taken  by  him  in  April, 
1872,  and  on  the  8th  day  of  May,  1874,  he,  by  his  agents, 
sold  a  lot  to  Michael  and  John  Geary  and  executed  to  them 
a  receipt  for  the  money  paid  for  it,  but  executed  no  convey- 
ance in  any  form,  and  that  it  is  on  this  lot  that  John  Geary 
threatens  to  inter  the  body  of  his  deceased  son. 

The  relief  sought  is  an  injunction  preventing  the  burial 
of  the  remains  of  James  Geary  on  the  lot  bought  by  Michael 
and  John  Geary. 

If  the  controlling  question  which  comes  to  us  for  judg^ 
ment  were  one  affecting  only  ordinary  property  rights,  and 
concerning  only  ordinary  property,  we  should  have  very 
little  difficulty  in  determining  the  controversy.  If  the  con- 
troversy must  be  determined  upon  the  words  of  the  deed  of 
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Owen  and  Peter  Ball,  and  all  the  acts  of  the  parties  under 
it  and  the  attendant  circumstances  excluded  from  consid- 
eration, then  it  would  necessarily  result  that  the  plaintiffs 
can  not  maintain  this  suit.  If  the  controversy  is  confined 
to  that  deed  and  subsequent  conveyances,  to  the  exclusion  of 
extrinsic  matters,  there  is  no  right  of  property  in  the  plain- 
tiffs which  will  enable  them  to  enjoin  the  threatened  wrong- 
ful act  of  the  defendants.  If  the  whole  interest  of  the 
plaintiffs  depends  upon  the  conveyances  considered  in  them- 
selves and  without  reference  to  other  facts,  they  must  be  ad- 
judged to  have  neither  the  legal  nor  the  equitable  title.  The 
deed  to  Bishop  Luers  did  not,  in  itself,  empower  him  to  nomi- 
nate his  successor  in  the  trust.  Nor,  if  the  case  be  consid- 
ered as  involving  only  ordinary  property  rights,  and  as 
depending  solely  on  the  terms  of  the  deed,  can  it  be  held 
that  the  conveyances  invested  the  Catholic  Church  or  its 
representatives  with  authority  to  appoint  a  trustee.  When 
Bishop  Luers  died  mere  property  rights  vested  in  him  did 
not  pass  to  his  ecclesiastical  successor,  nor  to  successors  nom- 
inated in  his  will  or  by  his  devisees.  Our  authority  for 
this  conclusion  is  the  statutory  provision  which  reads  thus: 
"Upon  the  death  of  a  sole  or  surviving  trustee  of  an  express 
trust,  the  same  shall  vest  in  the  court  having  jurisdiction 
thereof;  and  such  court  shall  forthwith  appoint  a  successor, 
in  whom  the  trust  shall  vest."     R.  S.  1881,  section  2978. 

The  ecclesiastical  office  held  by  the  bishop  of  Fort  Wayne 
is  not  of  such  a  character  as  to  clothe  it  with  corporate  at- 
tributes. In  no  sense  is  the  office  a  corporation.  There  is, 
therefore,  no  perpetual  succession.  A  trust  conferred  upon 
a  bishop  or  other  ecclesiastical  functionary,  so  far  as  con- 
cerns title  and  ownership  of  land,  is,  in  itself,  not  different 
from  a  trust  vested  in  any  other  natural  person.  The  death 
of  a  bishop  who  simply  holds  lands  in  trust,  like  that  of  any 
other  individual  who  occupies  the  position  of  a  trustee,  vests 
the  trust  in  the  courts.  If  a  successor  in  the  trust  is  desired, 
appeal  must  be  made  to  the  proper  court  for  his  appointment. 
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This  is  so  whether  the  individual  be  an  ecclesiastical  func- 
tionary of  the  highest  rauk  or  a  layman  of  the  humblest 
degree. 

It  is  because  the  central  question  which  comes  to  us  goes 
beyond  ordinary  property  rights  that  we  find  the  case  one  of 
great  difficulty.  There  is  something  more  than  a  dispute  as 
to  who,  under  the  terms  of  the  deed  of  Owen  and  Peter 
Ball,  holds  the  title  to  the  land  used  as  a  cemetery  by  the 
Catholics  of  Lafayette.  The  case  does  not,  indeed,  necessa- 
rily involve  the  question  of  title  at  all.  The  controversy  is 
not  as  to  who  owns  the  ground,  but  as  to  who  may  be  buried 
there,  and  how  and  by  whom  that  question  shall  be  settled. 
Two  great  questions  are  presented,  and  they  are  these : 

First.  Had  John  Geary  a  right  to  bury  his  deceased  son 
in  the  consecrated  ground  of  St.  Mary's  cemetery  ? 

Second.  If  John  Geary  had  np  such  right,  can  these  plain- 
tiffs maintain  a  suit  to  enjoin  him  from  interring  the  body  of 
his  son  in  that  ground? 

Of  these  in  their  order. 

First.  The  sepulture  of  the  dead  has,  in  all  ages  of  the 
world,  been  regarded  as  a  religious  rite.  The  place  where  the 
dead  are  deposited  all  civilized  nations,  and  many  barbarous 
ones,  regard,  in  some  measure  at  least,  as  consecrated  ground. 
In  the  old  Saxon  tongue  the  burial-ground  of  the  dead  was 
"  God's  acre."  One  who  buys  the  privilege  of  burying  his 
dead  kinsmen  or  friends  in  a  cemetery  acquires  no  general 
right  of  property.  He  acquires  only  the  right  to  bury  the 
dead,  for  he  may  not  use  the  ground  for  any  other  purpose 
than  such  as  is  connected  with  the  right  of  sepulture.  Beyond 
this  his  title  does  not  extend.  He  does  not  acquire,  in  the 
strict  sense,  an  ownership  of  the  ground ;  all  that  he  does  ac- 
quire is  a  right  to  use  the  ground  as  a  burial-place.  In  dis- 
cussing this  subject  it  was  said  by  the  court,  in  Page  v. 
Symonds,  63  N.  H.  17  (56  Am.  R.  481):  "Such  right  of 
burial  is  not  an  absolute  right  of  property,  but  a  privilege  or 
license  to  be  enjoyed  so  long  as  the  place  continues  to  be 
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used  as  a  burial-ground,  subject  to  municipal  regulation  and 
control,  and  legally  revocable  whenever  the  public  necessity 
requires.  It  is  a  right  of  limited  use,  for  purposes  of  inter- 
ment, which  gives  no  title  to  the  land.  Craig  v.  First  Presby- 
terian Church,  88  Pa.  St.  42  (32  Am.  R.  417) ;  frindt  v. 
German  Reformed  Churchy  4  Sandf.  Ch.  471.  A  grant  of  a 
lot  in  a  cemetery  is  said  to  be  analogous  to  a  grant  of  a  pew 
in  a  meeting-house,  and  the  right  of  burial  in  a  public  bury- 
ing-ground  in  some  respects  resembles  the  right  of  pew  ten- 
ancy. Jones  v.  Towne,  58  N.  H.  462  (42  Am.  R.  602); 
Sohier  v.  Trinity  Churchy  109  Mass.  1  (21)  ;  Kincaid's  Appeal, 
66  Pa.  St.  411  (5  Am.  R.  377)."  To  the  cases  cited  in  the 
opinion  from  which  we  have  quoted,  may  be  added  Richards 
v.  Northwest  Protestant  DiUch  Church,  32  Barb.  42,  and 
The  Matter  of  Brick  Presbyterian  Churchy  3  Edw.  Ch.  Rep. 
155. 

It  may,  therefore,  be  safely  affirmed  that  John  Geary  se- 
cured nothing  more  than  the  privilege  of  using  the  lot  set 
apart  to  him  as  a  burial-place,  for,  so  far,  there  is  neither 
<ioubt  nor  difficulty. 

The  privilege  of  burial  which  John  Geary  secured  was  not 
a  general  one,  since,  by  the  express  words  of  the  deed  by 
which  the  ground  was  set  apart  for  a  cemetery,  its  use  for  a 
burial-place  was  restricted  to  Catholics.  There  was  in  the 
deed  itself  a  clear  and  positive  limitation  to  a  class,  and  the 
courts  can  not  be  in  doubt  as  to  the  class  intended  bv  the 
parties  to  the  deed.  It  can  not  be  unknown  to  any  court 
that  the  term  "  Catholics,"  when  employed  by  Catholic 
grantors,  as  it  was  here,  in  a  deed  to  a  high  officer  of  a  great 
and  powerful  church  that  has  existed  for  many  centuries, 
means  members  of  the  Catholic  Church,  whose  ecclesiastical 
head  is  the  Pope.  We  can  not,  therefore,  doubt  that  only 
Catholics  had  the  right  of  interment  in  the  cemetery  of  St. 
Mary's,  even  if  we  confined  our  view  to  the  words  of  the  deed. 
But  it  is  not  to  be  so  confined.  We  must  look  to  the  acts  of 
Vol.  113.— 8 
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the  parties.  Long  prior  to  the  time  John  Geary  obtained 
his  lot  the  officers  of  the  church  had  taken  possession  of  the 
ground,  and  with  the  solemn  rites  of  the  church  consecrated 
it  as  a  burial-place  for  Catholics  in  full  communion  with  the 
church.  The  deed  was  executed  fti  1858,  and  immediately 
afterwards  the  ground  was  taken  in  charge  by  the  bishop  of 
Fort  Wayne  in  virtue  of  his  office,  and  he,  in  conjunction 
with  the  grantors  and  the  congregation  of  St.  Mary's,  laid  it 
off  into  lots,  platted  it,  and  consecrated  it  as  the  law  of  the 
church  prescribed. 

For  more  than  sixteen  years  before  John  Geary  obtained 
his  lot  the  ground  had  been  under  dominion  of  the  church 
officials  and  used  as  a  burial-place  for  those  who,  by  the 
rules  of  the  church,  were  Catholics.  When  John  Gearv  ob- 
tained  the  lot  he  acknowledged  the  right  of  the  church,  for 
he  bought  from  its  representative,  and  he  knew,  as  a  mem- 
ber of  that  church,  that  only  Catholics  had,  for  all  the  years 
that  the  cemetery  had  been  established,  been  allowed  to  be 
buried  in  the  ground  consecrated  for  the  burial  of  faithful 
Catholics  by  the  priest  and  bishop  of  the  church.  It  seems 
clear  to  us  that  he  obtained  no  more  than  a  privilege  to  bury 
a  Catholic  in  the  ground  so  solemnly  set  apart  for  the  sepul- 
ture of  Catholics  in  good  standing.  Certainly,  he  acquired 
no  right  to  disturb  the  peace  and  security  of  those  whose 
kinsmen  had  long  been  buried,  by  placing  in  consecrated 
ground  the  remains  of  one  who,  under  the  laws  of  the 
church,  had  no  right  to  sepulture.  He  acquired  a  right  to 
bury  there  a  Catholic,  and  none  other,  for  the  cemetery  was- 
established  by  Catholics  for  Catholics,  was  used  for  the  burial 
of  Catholics,  and  was  consecrated  to  that  purpose  when  it 
first  became  a  place  for  the  burial  of  the  dead.  All  this  oc- 
curred long  before  he  acquired  the  semblance  of  a  right.  We 
can  not  conceive  upon  what  principle  of  right  or  justice  he 
can  be  allowed  to  disturb  the  peace  and  wound  the  feelings 
of  those  who  conscientiously  believe  that  none  save  those  of 
their  own  faith  shall  be  buried  in  the  ground  consecrated  by 
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their  church.  He  is  the  latest  in  time  and  the  weakest  in 
equity,  and  justice  forbids  that  he  should  be  permitted  to 
disturb  the  order  of  things  existing  when  he  acquired  the 
privilege  of  using  the  cemetery  as  a  burial-place.  He,  in- 
deed, acquiesced  long  after  he  obtained  this  privilege,  for 
not  until  1884  did  he  demand  a  right  to  inter  any  person  in 
the  cemetery  not  recognized  by  the  church  as  a  Catholic. 

For  more  than  a  quarter  of  a  century  the  Catholics  of  St. 
Mary's  had,  so  far  as  the  record  shows,  used  the  cemetery  as 
they  believed  it  should  be  used,  and  that  use  ought  not  to 
be  broken  or  disturbed  except  upon  the  strongest  reasons. 
John  Geary  presents  no  such  reasons.  He  acquired  his  rights 
as  a  Catholic  in  a  cemetery  set  apart  by  Catholics  to  Catho- 
lics, and  acquired  them  long  after  the  character  of  the  ceme- 
tery had  been  established  by  church  authority  and  by  usage, 
and  he  has  not  the  slightest  claim  in  justice  or  equity  to  dis- 
regard that  usage,  and  bury  in  the  cemetery  one  whom  the 
laws  of  the  church  and  the  usage  of  the  owners  and  rulers 
of  the  cemetery  declare  shall  not  lie  there. 

No  power  save  that  of  the  church  can  rightfully  declare 
who  is  a  Catholic.  The  question  is  purely  one  of  church 
government  and  discipline,  and  must  be  determined  by  the 
proper  ecclesiastical  authorities.  White  Lick  Quarterly  Meet- 
ing,  etc.,  v.  White  Lick  Quarterly  Meeting,  etc.,  89  Ind.  136. 

In  discussing  this  subject,  it  was  said  by  the  court  in 
Smith  v.  Nelson,  18  Vt.  511 :  "  The  court,  having  no  ecclesi- 
astical jurisdiction,  can  not  revise  or  question  ordinary  acts 
of  church  discipline.  Our  only  judicial  power  in  the  case 
arises  from  the  conflicting  claims  of  the  parties  to  the  church 
property  and  the  use  of  it.  We  can  not  decide  who  ought 
to  be  members  of  the  church,  nor  whether  the  excommuni- 
cated have  been  justly  or  unjustly,  regularly  or  irregularly, 
cut  off  from  the  body  of  the  church." 

The  decisions  of  the  church  authorities  are  final.  The 
rule  upon  this  subject  is  thus  stated  in  the  case  of  German 
Reformed  Church  v.  Seibert,  3  Pa.  St.  282 :  "  The  decisions  of 
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ecclesiastical  courts,  like  every  other  judicial  tribunal,  are 
final ;  as  they  are  the  best  judges  of  what  constitutes  an 
offence  against  the  word  of  God  and  the  discipline  of  the 
•church.  Any  other  than  those  courts  must  be  incompetent 
judges  of  matters  of  faith,  discipline  and  doctrine;  and  civil 
courts,  if  they  should  be  so  unwise  as  to  attempt  to  supervise 
their  judgments  on  matters  which  come  within  their  juris- 
diction, would  only  involve  themselves  in  a  sea  of  uncertainty 
and  doubt,  which  would  do  anything  but  improve  either  re- 
ligion or  good  morals." 

Under  the  discipline  and  doctrines  of  the  church,  as  en- 
forced by  the  functionaries  invested  with  the  power  and  duty 
of  deciding  questions  of  doctrine  and  discipline,  James  Geary 
was  not  a  Catholic,  and  this  decision  is  final  and  conclusive. 
As  he  was  not  a  Catholic,  his  father  had  no  right  to  inter  his 
body  in  St.  Mary's  cemetery.  Thus  we  dispose  of  the  first 
of  the  questions  stated  by  us. 

Second.  In  determining  what  the  answer  to  the  second  of 
the  questions  stated  by  us  shall  be,  it  is  necessary  at  the  out- 
set to  recur  to  the  character  of  the  right  secured  by  John 
-Geary,  and  the  nature  of  the  purpose  for  which,  in  the  con- 
templation of  all  the  parties,  the  right  might  be  exercised. 
As  we  have  said,  the  burial  of  the  dead  is  essentially  a  re- 
ligious rite.  The  interment  of  the  bodies  of  the  dead  is, 
therefore,  a  matter  which,  within  limits,  may  be  with  entire 
propriety  brought  within  ecclesiastical  jurisdiction.  To  be 
\sure,  the  ecclesiastical  jurisdiction  can  not  restrict  the  police 
power  of  the  State,  but  it  may  prescribe  rules  for  the  govern- 
ment of  a  cemetery,  where  those  in  interest  place  the  cemetery 
'under  its  authority.  In  exercising  jurisdiction  over  burial- 
places  the  ecclesiastical  authorities  do  not,  unless  they  tran- 
scend their  jurisdiction,  usurp  police  powers  nor  determine 
questions  affecting  property  rights.  A  religious  organization, 
in  assuming  control  of  a  cemetery,  does  not  assume  jurisdic- 
tion of  secular  matters,  and,  therefore,  does  not  wander  out- 
ride of  its  domain  into  the  domain  of  the  civil  law.     It  is 
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only  when  it  transcends  its  jurisdiction  by  arrogating  to  itself 
powers  that  belong  to  the  civil  government  that  its  acts  can* 
be  condemned  by  the  courts.  It  does  not  exceed  its  juris- 
diction  in  assuming  to  establish  rules  for  the  interment  of 
the  dead,  unless  those  rules  contravene  some  rule  or  princi- 
ple of  jurisprudence.  We  affirm,  therefore,  that  a  religious, 
denomination  may,  when  solicited  by  the  parties  in  interest,, 
assume  jurisdiction  over  cemeteries  and  prescribe  rules  for 
their  government,  but  can  not  establish  any  rules,  that  con- 
travene any  principle  of  law. 

We  suppose  that  any  organization,  religious  or  secular,  may 
control  the  right  of  burial,  and  declare  who  shall  possess  it* 
It  is  perhaps  true  that  the  right  to  determine  who  shall  be- 
entitled  to  the  privilege  of  sepulture  can  not  be  exercised  in 
a  case  where  it  would  encroach  upon  rights  previously  ac- 
quired, but  it  may  be  exercised  prior  to  the  acquisition  of 
such  rights,  and  those  who  obtain  privileges  after  the  right 
is  exercised  by  the  declaration  of  appropriate  rules  take  un- 
der those  rules. 

Where  a  cemetery  is  placed  under  the  charge  of  a  religious 
organization  (and,  as  the  right  of  burial  is  in  its  nature  a 
religious  one,  it  may  be  placed  under  the  control  of  such  an 
organization),  one  who  secures  the  privilege  of  burial  after 
this  has  been  done,  and  after  rules  have  been  established,  takes, 
his  privilege  under  the  rules  so  established.  To  hold  other- 
wise would  leave  every  possessor  of  a  privilege  to  do  as  he 
liked,  and  inter  whom  he  pleased,  however  much  his  act 
might  disturb  the  peace  and  disquiet  the  consciences  of  others* 
The  declaration  of  rules  is,  it  is  readily  perceived,  essential 
to  the  government  of  a  cemetery  placed  under  the  dominion 
of  a  religious  denomination,  and  the  power  to  declare  them 
must  be  lodged  in  some  person  or  persons.  Under  the  con- 
fessed allegations  of  the  complaint,  this  power  is  lodged  in 
the  bishop  of  Fort  Wayne  and  the  pastor  of  St.  Mary's* 
What  was  said  by  the  court  in  the  case  of  People  v.  Trustees, 
21  Hun,  184,  in  discussing  a  case  very  like  the  present,  ap- 
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plies  here,  and  we  quote  it :  "  What  then  are  the  surround- 
ing circumstances  of  the  present  case  ?  Clearly  the  rules,  re- 
lations and  customs  of  the  defendant  with  regard  to  burials 
in  its  cemetery.  Every  applicant  is  presumed  to  know,  that 
it  is  not  an  ordinary  cemetery,  incorporated  and  conducted 
for  the  purpose  of  general  and  indiscriminate  burial,  but  a 
corporation  attached  to  the  Roman  Catholic  Church,  with 
power  to  make  lawful  rules,  regulations  and  by-laws.  In  fact, 
that  the  cemetery  is  part  of  the  temporalities  of  this  great 
church.  It  is  in  evidence,  without  dispute,  that  under  the  rules 
and  usages  applicable  to  the  cemetery  in  question,  the  burial 
of  non-Catholics  or  of  Freemasons  is  forbidden,  and  that 
such  right  is  reserved  exclusively  for  Roman  Catholics  dying 
in  communion  with  the  church.  It  also  appears  that  the 
cemetery  was  duly  consecrated  by  appropriate  rites  and  cere- 
monies, that  the  trustees  are  members  of  the  church,  spirit- 
ually subject  to  its  laws,  usages  and  discipline,  and,  in  sub- 
stance, that  the  business  affairs  of  the  cemetery  were  and  are 
being  conducted  in  good  faith  by  these  trustees  to  give  effect 
to  such  laws,  usages  and  discipline.  In  the  absence  of  any 
special  contract,  excluding  this  statics  by  the  omission  of  a 
restriction  in  a  formal  deed  or  agreement,  the  presumption  is 
a  just  and  reasonable  one,  that  such  statu*  was  a  part  of  the 
transaction,  and  that  the  laws  and  usages,  to  which  we  have 
referred,  were  understood  by  both  parties  as  lying  at  the  very 
root  of  the  negotiation  and  pervading  it  throughout. 

"Where  a  party  applies  for  a  burial  plot,  at  the  office  of  a 
distinctively  Roman  Catholic  cemetery,  it  is  with  the  tacit 
understanding  that  he  is  either  a  Roman  Catholic,  and  as  such 
eligible  to  burial,  or  at  least  that  he  applies  on  behalf  of 
those  who  are  in  communion  with  the  church.  The  entire 
business  is  transacted  on  that  basis.  The  parties  may,  not- 
withstanding, contract,  if  they  choose,  in  such  a  manner  that 
any  one,  even  a  Buddhist,  Mohammedan,  or  avowed  atheist, 
will  have  a  legal  right  to  sepulture  in  the  plot;  and  the  law 
will  give  effect  to  their  bargain.     But  to  accomplish  such  an 
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object,  to  contract  in  entire  disregard  of  the  church  laws, 
usages  and  customs  applicable  to  the  cemetery,  to  give  the 
vendee  an  absolute  right  to  disturb  what  is  believed  to  be  the 
spiritual  harmony  of  the  surroundings,  a  very  different  in- 
strument from  this  simple  receipt  would  have  to  be  secured. 
We  might  go  further,  and  say  that  such  an  instrument,  to  be 
of  any  validity,  should  emanate  from  some  one  duly  author- 
ized to  make  a  contract,  so  unusual  and  contrary  to  the  spirit 
of  the  institution.  It  might  well  be  doubted  whether  the 
superintendent  of  the  'cemetery  office '  could  confer  such  a 
right  under  his  ordinary  power,  which  seems  to  be  limited 
to  the  issuing  of  receipts  similar  to  that  under  consideration. 
Adriance  v.  Roome,  52  Barb.  399;  Dabney  v.  Stevens,  10 
Abb.  Pr.  N.  S.  39." 

Our  own  court  has  very  fully  and  explicitly  affirmed  the 
doctrine  that  property  held  under  church  laws  may  be  con- 
trolled by  church  officials.  This  was  so  declared  in  the  case 
of  the  occupancy  of  real  estate  by  a  priest  of  the  Roman 
Catholic  Church,  and  it  was  adjudged  that,  in  so  holding,  the 
priest  was  in  possession  as  a  servant  and  not  as  a  tenant.  It 
was  still  further  adjudged  that  the  bishop  of  the  diocese, 
under  the  laws  of  the  church  and  by  virtue  of  his  ecclesias- 
tical office,  might  maintain  an  action  to  oust  the  occupant. 
Chatard  v.  O*  Donovan,  80  Ind.  20  (41  Am.  Rep.  782). 

It  is  true  that  the  decision  of  the  New  York  court,  to 
which  we  have  referred,  was  made  in  a  case  where  the  cem- 
etery was  owned  by  a  corporation,  but  this  does  not  affect  the 
validity  of  the  reasoning  nor  diminish  the  force  of  the  de- 
cision, for  it  can  make  no  difference  bv  whom  the  rules  were 
made  if  there  was  rightful  authority  to  make  them.  An  as- 
sociation of  persons,  whether  incorporated  or  not,  may  un- 
questionably make  regulations  governing  the  use  of  privileges 
in  property  owned  by  them.  They  may  make  these  rules 
themselves,  or  they  may  delegate  that  power  to  others.  Here 
there  was  a  delegation  of  power  to  the  pastor  of  St.  Mary's 
and  the  bishop  of  Fort  Wayne  by  the  acts  of  the  parties  in 
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interest  and  the  laws  of  the  church.  These  ecclesiastical 
functionaries  were  invested  not  only  with  authority  to  make 
rules,  but  they  were  also  invested  with  full  control  over  the 
cemetery.  Everything  was  committed  to  them.  As  this  is 
so,  it  must  follow  that  they  may  vindicate  the  rights  vested 
in  them. 

The  Catholics  of  Lafayette  have  abdicated  power,  even  if 
it  be  conceded  that  they  ever  possessed  it,  over  the  cemetery* 
and  vested  it  to  the  amplest  extent  in  the  priest  and  bishop. 
This  was  the  condition  when  John  Geary  acquired  his  burial 
privilege  from  the  church  officials,  and  he  can  not  question 
their  authority  to  maintain  a  suit  to  enforce  the  rules  they 
had  plenary  authority  to  make,  and  which  were  made  in  a 
matter  over  which  they  undeniably  had  absolute  control.  Not 
only  had  this  control  been  long  exercised  and  yielded  to  with 
unquestioning  obedience  by  others,  but  he,  himself,  by  secur- 
ing the  privilege  from  them,  acknowledged  their  authority. 
But  it  can  not  be  conceded  that  the  individual  Catholics  of 
Lafayette  ever  possessed  authority  over  the  ground,  for,  from 
the  moment  it  was  consecrated  as  a  Catholic  burial-ground, 
it  came  under  the  dominion  of  the  church.  It  became  so  by 
the  laws  of  the  church,  to  which  all  Catholics,  as  Catholics, 
yield,  and  to  which  the  individual  Catholics  in  this  instance 
did  in  fact  yield.  But,  had  there  been  no  actual  surrender 
to  the  church  authorities,  the  burial-ground,  under  the  laws 
of  the  church,  became  subject  to  the  control  of  the  repre- 
sentatives of  the  church  when  it  was  consecrated  as  a  Catholic 
cemetery.  Accepting,  as  the  Catholics  of  Lafayette  did  in 
1858,  the  consecration  of  the  ground  under  the  rites  and  cer- 
emonies of  the  church,  they  constructively  placed  it  under 
ecclesiastical  jurisdiction,  even  if  they  had  not  done  so  in 
fact.  If  it  did  pass  under  the  dominion  of  the  church,  and 
if  the  pastor  of  St.  Mary's  and  the  bishop  of  Fort  Wayne 
represent  the  church,  then  they  control  the  cemetery,  and 
may  prosecute  suits  when  necessary  to  invoke  relief  from  the 
law  of  the  land.     If  the  laws  of  the  church  vested,  as  they 
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did,  full  authority  and  dominion  over  the  cemetery  in  these 
church  officials,  they  may  sue  whenever  there  is  an  invasion 
of  the  rights  vested  in  them. 

It  seems  clear  on  principle,  that  where,  as  here,  land  is  con- 
veyed to  be  used  as  a  burial-place  by  members  of  a  religious 
denomination,  and  immediately  after  the  execution  of  the 
deed1  possession  and  control  are  assumed  by  the  proper  officers 
of  the  religious  organization,  and  they,  by  the  ordained  rites 
of  the  church,  dedicate  the  ground  as  a  church  burial-place, 
the  cemetery  passes  under  the  dominion  of  the  church, 
although  it  is  not  conveyed  to  it  in  trust,  and  there  is  no 
corporation.  Mr.  High  thus  states  the  rule:  "It  is  not  nec- 
essary that  property  should  have  actually  been  conveyed 
to  the  uses  of  a  religious  society  to  create  a  trust  entitled  to 
the  protection  of  equity,  and  where  real  estate  has  been  dedi- 
cated to  religious  uses  and  has  been  held  and  occupied  by  a 
church  for  religious  purposes  and  as  a  burial-ground  for  a 
period  of  fifty  years,  with  the  acquiescence  of  the  original 
donor,  his  heirs  will  be  enjoined  from  disturbing  such  posses- 
sion and  from  attempting  to  regain  the  property.  And  although 
the  congregation  is  a  mere  voluntary  society,  never  incor- 
po rated, and  acting  by  committees  or  trustees  chosen  from  time 
to  time  by  the  vote  of  the  members,  such  trustees,  being  in  act- 
ual possession  of  the  premises  and  acting  by  direction  of  the 
society  to  prevent  any  disturbance  of  that  possession,  are 
proper  parties  to  maintain  a  bill  for  injunction."  1  High 
Injunction,  section  316.  The  author  follows  the  decision  in 
Beatty  v.  Kurtz,  2  Peters  (U.  S.),  566,  where  Judge  Story, 
as  the  representative  of  the  court,  delivered  an  able  opinion, 
holding  that,  although  a  Lutheran  congregation  was  not  in- 
corporated, trustees  chosen  by  its  members  might  maintain  a 
suit  for  an  injunction,  and  that  this  they  might  do  although 
the  property  was  never  conveyed  to  the  congregation  or  to 
any  of  its  members,  either  in  trust  or  otherwise.  The  case 
before  us  is  very  much  stronger  than  the  one  to  which  we  have 
referred,  for  here  there  was  a  conveyance,  for  the  purpose  of 
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1  a  cemetery,  to  members  of  a  religious  society,  and  the  grant- 
ors, in  conjunction  with  the  other  parties  in  interest,  in  the 
most  solemn  manner  dedicated  the  ground  as  a  burial-place 
for  Catholics.  Not  only  was  this  done,  but  the  ground  was 
at  once  placed  under  the  dominion  of  the  church,  and  by  its 
officials  consecrated  as  a  cemetery  for  the  use  of  members  in 
good  standing,  thus,  by  the  laws  of  the  church  as  well  as  by 
the  acts  of  the  parties  in  interest,  placing  it  in  the  possession 
and  control  of  the  priest  and  bishop.  These  officers,  there- 
fore, derive  their  right  to  sue  from  two  sources,  the  laws  of 
the  church  and  the  appointment  of  the  parties. 

By  acts  extending  over  a  period  of  many  years,  and  begin- 
ning immediately  after  the  deed  was  executed,  the  parties 
have  given  a  construction  to  that  instrument.  The  earliest 
acts  were  unequivocal,  and  throughout  the  years  that  inter- 
vened between  1858  and  1884,  the  practical  construction 
placed  upon  the  instrument  was  acquiesced  in  by  all  interested 
in  the  cemetery.  The  years  of  possession  and  usage  are  in 
numbers  enough  to  give  title  under  the  statute  of  limitations. 

In  ordinary  cases  the  rule  is,  that  a  practical  construction 
given  to  a  contract  will  be  adopted  by  the  courts  as  the  cor- 
rect one.  Johnson  v.  Gibsoyi,  78  Ind.  282 ;  Reissnerv.  Oxley, 
80  Ind.  580 ;  Willcuts  v.  Northwestern  M.  L.  Ins.  Co.,  81 
Ind.  300  ;  City  of  Chicago  v.  Sheldon,  9  Wall.  50. 

Seldom  is  a  case  so  strong  as  the  present.  The  practical 
construction  has  been  uniform,  long  continued,  and  evidenced 
by  the  most  solemn  acts.  There  can  be  no  doubt  that,  under 
the  operation  of  this  rule,  the  deed  as  construed  by  the  parties 
made  the  cemetery  a  Catholic  cemetery,  and  brought  it  under 
the  laws  of  the  church.  If  this  be  true,  then  it  can  not  be 
doubted  that  these  plaintiffs  have  a  right  to  maintain  this 
suit. 

It  is  not  to  be  forgotten  that  John  Geary  holds  his  privi- 
lege from  the  officers  of  the  church,  and  that  he  has  never 
received  anv  conveyance.  The  onlv  instrument  executed  was 
a  receipt  for  money;  this, and  nothing  more, does  he  hold  in 
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the  form  of  a  written  evidence  of  title.  It  is  clear,  there- 
fore, that  he  is  a  mere  licensee.  All  he  has  is  a  license,  and 
that  he  holds  from  the  church.  This  license  conveys  no 
interest  in  the  land;  it  does  no  more  than  confer  a  privilege. 
To  this  extent  it  goes,  no  further.  3  Kent  Com.  452  ;  Kin- 
caidf8  Appeal,  supra  ;  Partridge  v.  First  Independent  Church, 
etc.,  39  Md.  631. 

All  that  he  acquired  was  a  privilege  to  use  the  cemetery 
for  the  purpose  to  which  it  was  dedicated,  and  the  rules  iu 
force  when  he  acquired  that  privilege  measure  the  extent  of 
that  use.  The  laws  of  the  church,  under  whose  control  the 
cemetery  had  been  from  the  earliest  years  of  its  existence, 
vested  possession  and  control  in  the  priest  and  bishop  as  the 
representatives  of  the  church,  and,  as  such,  they  may  right- 
fully invoke  the  assistance  of  the  courts  to  prevent  a  licensee 
from  doing  what  the  laws  of  his  church  forbid  him  from  do- 
iug,  under  the  privilege  granted  to  him  as  the  licensee  of  the 
church.  \ 

In  deciding  that  John  Geary  had  no  right  to  inter  the  body 
of  his  dead  son  in  the  lot  held  under  the  license  from  the 
church,  and  that  the  plaintiffs  had,  at  the  time  the  suit  was 
begun,  a  right  to  maintain  it,  we  effectually  dispose  of  all  the 
questions  in  the  case,  whatever  form  they  assume.  If,  at  the 
time  the  suit  was  commenced,  there  was  an  existing  right  of 
action  in  the  plaintiffs,  it  was  error  to  sustain  the  demurrer 
to  their  complaint. 

Judgment  reversed. 

Filed  Jan.  18,  1888. 


1 


124  SUPREME  COURT  OF  INDIANA, 


Blake  v.  Quivey  el  a/. 


170     ifoj  No.  13,046. 

f!70      4721 

Blake  v.  Quivey  et  al. 

Drainage. — Failure  of  Commissioners  to  Report  at  Time  Fixed. — Motion  to  Di*- 
miss  Petition. — Remonstrance. —  Waiver. — Practice. — A  petition  for  drainage 
may  be  dismissed  upon  the  failure  of  the  commissioners,  without  an 
order  of  the  court  granting  delay,  to  file  their  report  at  the  time  fixed 
therefor,  but  such  motion  comes  too  late  after  the  party  has  appeared  to 
the  petition  and  filed  a  remonstrance  thereto,  or  asked  leave  to  do  so, 
and  a  motion  to  dismiss,  or  strike  out  the  petition,  after  such  action, 
should  be  overruled. 

From  the  Marshall  Circuit  Court. 

A.  C.  Oapron  and  P.  0.  Jones,  for  appellant. 

J.  D.  McLaren  and  E.  G.  Martindale,  for  appellees. 

Mitchell,  C.  J. — As  will  appear  by  referring  to  the  facts 
as  more  fully  stated  upon  a  former  appeal  of  this  cause — Mun- 
son  v.  Blake,  101  Ind.  78 — the  proceedings  in  the  court  be- 
low were  had  upon  a  petition  filed  in  the  Marshall  Circuit 
Court  for  the  location  and  construction  of  a  drain.  After 
the  petition  had  been  duly  referred  to  the  commissioners  of 
drainage,  and  after  the  commissioners  had  made  a  report, 
favorable  to  the  construction  of  the  drain,  and  of  the  assess- 
*  merit  of  lands  supposed  to  be  benefited,  with  the  cost  thereof, 
Stephen  Munson  appeared  and  presented  his  application  for 
leave  to  file  a  remonstrance  against  the  confirmation  of  the 
report.  He  stated,  in  his  verified  application,  that  the  com- 
missioners of  drainage  had  been  ordered  to  report  on  the 
first  day  of  the  December  term,  1881 ;  that  he  had  prepared 
his  remonstrance  and  appeared  in  court  at  the  appointed 
time,  and  the  three  succeeding  days  thereafter,  during  all  of 
which  time  he  was  ready  to  file  a  remonstrance  against  the 
report  in  the  event  his  land  should  be  assessed  with  benefits. 
The  commissioners  of  drainage  did  not  make  their  report 
until  the  twenty-seventh  day  of  the  December  term,  at  which 
time  they  reported,  with  other  assessments,  an  assessment 
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against  the  land  of  Munson,  to  the  amount  of  (200.  Mun- 
son challenged  the  report  in  respect  to  the  amount  of  bene- 
fits assessed  therein  against  his  land,  and  be  also  alleged  in 
the  remonstrance  which  he  proposed  to  file,  that  the  drain 
recommended  in  the  report  would  not  be  of  public  utility, 
etc.  The  court  below  refused  to  permit  the  remonstrance  to 
be  filed,  presumably  upon  the  ground  that  it  had  not  been 
presented  within  the  time  fixed  by  the  statute. 

It  was  held  on  the  former  appeal,  that  Munson,  having 
been  prevented  by  the-  unauthorized  delay  of  the  commis- 
sioners from  filing  his  remonstrance  at  an  earlier  period,  the 
court  erred  in  not  permitting  him  to  file  it  upon  the  applica- 
tion and  showing  made  after  the  time  limited  therefor. 

After  the  case  was  returned  to  the  court  below  and  re- 
docketed,  Munson,  instead  of  filing  the  remonstrance  which 
he  had  been  refused  permission  to  file  before,  moved  the 
court  to  strike  out  the  report  of  the  commissioners  of  drain- 
age, on  the  ground  that  the  commissioners  had  been  ordered 
to  make  their  report  on  the  first  day  of  the  December  term, 
1881,  and  that,  without  having  obtained  an  order  extending 
the  time,  they  did  not  report  until  January  18th,  1882. 
This  motion  was  sustained,  and  the  proceedings  were  there- 
upon dismissed  at  the  costs  of  the  petitioner.  From  this 
order  of  dismissal  the  petitioner  appeals. 

It  is  certainly  settled,  that  the  right  to  file  a  remonstrance 
can  not  be  impaired  or  defeated  by  the  failure  of  the  com- 
missioners of  drainage  to  make  their  report  at  the  appointed 
time.  It  is  also  settled,  that  persons  whose  lands  are  or  may 
be  affected  by  the  construction  of  a  drain  which  has  been 
petitioned  for,  may  have  the  petition  dismissed,  in  case  the 
drainage  commissioners,  without  an  order  of  the  court  ex- 
tending the  time,  fail  to  make  their  report  at  the  time  fixed 
therefor.  Qaybaugh  v.  Baltimore,  etc.,  R.  W.  Co.,  108  Ind. 
262. 

The  motion  to  dismiss  or  to  reject  the  report  must,  how- 
ever, be  made  at  the  earliest  opportunity.     Manifestly,  the 
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motion  comes  too  late  after  the  person  making  it  has  so  far 
recognized  the  validity  of  the  report  as  to  remonstrate,  or  ask 
leave  to  remonstrate,  against  it  upon  its  merits.  Updegraff 
v.  Palmer,  107  Ind.  181. 

In  the  present  case,  Munson  waived  his  right  to  insist  upon 
a  dismissal  of  the  petition,  on  account  of  the  failure  of  the 
drainage  commissioners  to  file  their  report  at  the  time  ap- 
pointed, by  appearing  to  the  report  when  it  was  filed,  and  by 
challenging,  or  asking  leave  to  challenge,  its  merits  by  a  re- 
monstrance. Having  by  an  appeal  Jo  this  court  established 
his  right  to  take  issue  with  and  contest  the  report  upon  its 
merits,  he  will  not  now  be  heard  to  say,  in  effect,  that  he  was 
not  in  earnest  when  he  asked  leave  to  file  a  remonstrance,  or 
in  prosecuting  an  appeal  in  order  to  establish  his  right  to  re- 
monstrate, notwithstanding  the  irregular  report  of  the  com- 
missioners. 

It  may  be  assumed  that  if  the  motion  to  dismiss  or  reject 
the  report  had  been  made  in  the  first  instance,  or  as  soon  as 
the  opportunity  to  do  so  was  presented,  the  petition  would 
then  have  been  dismissed  or  withdrawn  by  the  petitioner. 
Having,  however,  elected  to  waive  his  right  to  ask  that  the 
petition  be  then  dismissed,  and  having  at  the  petitioner's  cost 
established  his  right  to  remonstrate,  Munson  must  now  pro- 
ceed to  make  his  remonstrance  good  or  withdraw  it. 

The  court  erred  in  dismissing. the  petition.  Judgment  re- 
versed, with  costs. 

Filed  Jan.  19, 1888. 
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No.  13,026. 

Sims  v.  Dame. 

Pleading. — Failure  to  Sign  Complaint. — Amendment.—  The  failure  to  sign  a 
complaint  is  a  formal  defect,  which  is  cured  when  the  pleading  is  sub- 
scribed under  leave  to  amend. 

Same. — Motion  for  Leave  to  Amend. — Precedence  Over  Motion  to  Reject. — A  mo- 
tion for  leave  to  amend  a  complaint  by  signing  it  has  precedence  over  a 
motion  by  the  defendant  to  reject. 

Same. — Practice. — Motion  to  Quash  Summons. — The  defect  caused  by  a  failure 
to  sign  a  complaint  is  reached  by  a  motion  to  reject,  and  not  by  a  mo- 
tion to  quash  the  summons. 

Tenants  in  Common.  —  Grotcing  Crops. — Contract. — Partnership.— An  agree- 
ment between  a  renter  of  land  and  another  that  the  latter  shall  have 
an  interest  in  the  former's  portion  of  the  grain  to  be  grown,  if  he 
will  help  sow  and  harvest  the  same,  does  not  create  a  partnership, 
but  constitutes  the  parties  owners  and  tenants  in  common  of  the  grain. 

8AME.—  Sale  Without  Consent  of  Co-Tenant. — Conversion. — An  owner  in  com- 
mon can  not  sell  or  otherwise  dispose  of  the  whole  property,  without 
authority  from  his  co-tenant ;  and  if  he  assumes  to  do  so,  the  purchaser 
only  acquires  the  interest  of  his  vendor ;  or  if  he  converts  the  whole  to 
his  own  use,  or  denies  the  right  of  his  co-owner,  he  is  liable. 

Pbactice. — Arrest  of  Judgment. — Where  there  is  no  counter-claim,  a  mo- 
tion in  arrest  of  judgment  must  be  addressed  to  the  plaintiff's  pleadings, 
and  ought  not  to  be  sustained  unless  all  the  paragraphs  of  the  complaint 
axe  so  bad  as  not  to  be  cured  by  the  verdict  or  finding. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims,  for  appellant. 
W.  A.  Staley)  for  appellee. 

Niblack,  J. — The  original  complaint  in  this  case  con- 
sisted of  two  paragraphs.  While  the  first  paragraph  con- 
tained some  phraseology  peculiar  to  the  action  of  replevin, 
it,  in  legal  effect,  only  inferentially  charged  the  conversion 
by  the  defendants,  Milton  L.  Sims  and  Alfred  Maudlin,  of 
two  hundred  bushels  of  wheat  belonging  to  the  plaintiff, 
Jacob  Dame,  of  the  alleged  value  of  two  hundred  dollars. 

The  second  charged  the  defendants  with  having  wrong- 
fully and  forcibly  taken  possession  of  fifty  acres  of  growing 
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wheat  belonging  to  the  plaintiff,  and  with  having  converted 
the  wheat  to  their  own  use. 

The  complaint  was  neither  signed  by  the  plaintiff  nor  by 
his  attorney,  but  a  summons  was  nevertheless  issued  upon 
it,  which  was  served  on  Sims,  and  returned  "not  found"  as 
to  Maudlin.  Sims  entered  a  special  appearance  to  the  action, 
and  moved  to  quash  the  summons  because  the  complaint  was 
not  signed  as  required  by  section  358,  R.  S.  1881.  The 
plaintiff  thereupon  entered  a  counter-motion  for  leave  to 
sign  the  complaint,  which  was  granted,  and  the  complaint 
being  then  signed  by  the  plaintiff's  attorney,  the  motion  to 
quash  the  summons  was  overruled. 

The  plaintiff  afterwards  filed  an  additional  paragraph  to 
his  complaint,  charging  the  defendants  with  having  wrong- 
fully and  forcibly  taken  possession  of  fifty  acres  of  wheat 
standing  in  the  shock  and  belonging  to  the  plaintiff,  and 
with  having  converted  the  wheat  to  their  own  use. 

There  was  an  answer  in  denial,  a  trial  by  the  court  and  a 
finding  and  judgment  against  Sims  for  $85. 

A  motion  for  a  new  trial,  challenging  the  sufficiency  of 
the  evidence,  and  a  motion  in  arrest  of  judgment,  were  each 
in  its  order  submitted  and  overruled  before  judgment  was 
awarded. 

There  was  evidence  tending  to  show  that,  in  March,  1884, 
Dame  went  to  work  for  and  to  live  with  Maudlin  until  the 
following  March,  with  the  understanding  that  the  former 
was  to  do  whatever  work  the  latter  might  require  him  to  do ; 
that,  in  the  summer  of  1884,  Maudlin  rented  some  land  of  a 
third  person  to  be  sowed  in  wheat,  one-third  of  which,  when 
matured,  was  to  go  to  the  owner  of  the  land  for  rent ;  that, 
afterwards,  Maudlin  agreed*  with  Dame  that  if  he,  Dame, 
would  assist  in  sowing  and  harvesting  the  wheat,  he  should 
have  one-third  of  the  remaining  two-thirds  which  the  land 
might  yield;  that  Dame  accordingly  assisted  Maudlin  to  sow 
forty-four  acres  of  the  land,  rented  by  the  latter  as  above,  in 
wheat;  that,  early  in  October,  1884,  which  was  after  the 
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wheat  had  been  sown,  Maudlin  directed  Dame  to  husk  some 
corn  to  be  used  in  feeding  hogs,  which  the  latter,  for  some 
reason  not  fully  explained,  refused  to  do;  that  Maudlin 
thereupon  ordered  Dame  to  leave  bis  house  and  quit  his 
service,  which  Dame  accordingly  did  j  that  Maudlin,  assum- 
ing that  Dame  had,  by  refusing  to  perform  work  required  of 
him,  as  above  stated,  forfeited  all  claim  to  an  interest  in  the 
wheat,  afterwards,  and  during  the  succeeding  winter,  sold 
and  transferred  the  possession  of  the  entire  crop  of  growing 
wheat  to  Sims;  that,  in  the  summer  of  1885,  when  the  time 
for  harvesting  the  wheat  had  arrived,  Dame  went  to  Sims 
^tnd,  after  demanding  a  share  of  the  wheat,  offered  to  assist 
him  in  harvesting  it;  that  Sims  very  emphatically  denied 
all  claim  on  Dame's  part  to  any  interest  in  the  wheat,  and 
refused  to  permit  him  to  assist  in  harvesting  it;  that,  after 
the  wheat  was  cut  and  shocked  in  the  field,  this  action  was 
•commenced  to  recover  the  value  of  the  alleged  interest  of 
Dame  in  it;  that  the  entire  crop  of  wheat  amounted  to 
about  five  hundred  and  sixty-four  bushels,  which  was  worth 
•eighty-five  cents  per  bushel  at  the  nearest  market,  only  a 
few  miles  away. 

There  was  a  conflict  in  the  evidence  as  to  the  extent  of 
the  interest  which  Dame  was  to  have  in  the  wheat  for  assist- 
ing in  sowing  and  harvesting  it,  and  as  to  some  other  col- 
lateral matters,  but  there  was  evidence  tending  to  prove  the 
facts  set  forth  as  above. 

The  failure  of  both  a  party  and  his  attorney  to  subscribe 
the  complaint  constitutes  only  a  formal  or  clerical  defect, 
which  is  amendable  in  the  nisi  privs  court,  and  a  motion  to 
amend  a  complaint  in  that  respect  is  entitled  to  precedence 
over  a  motion  to  strike  out  or  reject  the  complaint  for  want 
of  a  proper  signature.  When,  under  a  leave  to  amend,  the 
complaint  is  subscribed  the  defect  is  cured.  Harris  v.  Osen- 
hack,  13  Ind.  445 ;  Lowry  v.  Dutton,  28  Ind.  473 ;    Widup  v. 
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Gibson,  53  Ind.  484 ;    Louisville,  etc.,  R.  W.  Go.  v.  Peek,  99 
Ind.  68. 

In  any  event,  a  motion  to  quash  the  summons  is  not  the 
appropriate  way  of  reaching  the  defect  caused  by  the  absence 
of  a  signature  to  the  complaint.  When  a  complaint  is  not 
signed,  or  is  not  sworn  to  when  its  verification  in  that  man- 
ner is  required,  the  proper  method  of  raising  a  question  upon 
the  defect  is  by  a  motion  to  strike  out  or  reject  the  pleading. 

The  agreement  between  Maudlin  and  Dame,  concerning  the 
ownership  of  the  wheat  in  controversy,  did  not  create  a  part- 
nership in  the  property.  A  partnership  has  a  broader,  more 
comprehensive  and  more  continuous  purpose  in  view  than  the 
mere  joint  or  common  ownership  of  a  single  article  or  aggre- 
gate of  property.  The  agreement  constituted  Maudlin  and 
Dame  only  owners  and  tenants  in  common  of  the  wheat.  It 
did  not  make  them  even  joint  tenants,  as  they  became  owners 
in  different  proportions  and  from  different  sources,  Maudlin 
acquiring  his  title  from  the  owner  of  the  leased  lands,  and 
Dame  his  title  through  his  sub-contract  with  Maudlin. 

An  owner  in  common,  as  well  as  a  joint  owner  of  personal 
property,  may  sell  his  undivided  interest,  but  can  not  sell  or 
otherwise  dispose  of  the  whole  property  without  authority  from 
his  co-tenant  or  co-tenants.  In  this  respect  there  is  an  essen- 
tial difference  between  a  common  or  joint  ownership  and  a 
partnership.  When,  therefore,  Sims  purchased  the  crop  of 
growing  wheat  from  Maudlin,  he  acquired  only  Maudlin's 
interest  in  the  property,  and  became  thereby  an  owner  in 
common  with  Dame.  The  evidence  showed  no  connection 
between  Dame's  contract  with  Maudlin  to  work  for  him  a 
year  and  the  agreement  concerning  the  sowing  and  harvest- 
ing of  the  wheat,  consequently  Dame's  failure  to  perform  his 
contract  for  a  year's  work,  however  wrongful  such  failure 
may  have  been,  did  not  affect  his  interest  in  the  wheat. 

Furthermore,  when  one  owner  in  common  of  a  chattel  con- 
verts the  whole  to  his  own  exclusive  use,  or  does  something 
equivalent  to  an  utter  denial  of  the  rights  of  his  co-owner. 
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he  becomes  liable  to,  such  co-owner  for  the  injury  thereby  in- 
flicted. On  this  general  subject  of  ownership  in  common  and 
joint  ownership  of  chattels,  reference  is  made  to  1  Schouler 
Personal  Property,  section  1 61,  and  the  six  succeeding  sec- 
tions. 

In  the  light  of  the  general  principles  thus  announced,  there 
was  evidence  tending,  in  all  material  respects,  to  sustain  the 
finding  of  the  court  below. 

Where  there  is  no  counter-claim,  a  motion  in  arrest  of 
judgment  must  be  addressed  to  the  plaintiff's  pleadings,  and 
ought  not  to  be  sustained  unless  all  the  paragraphs  of  the 
complaint  are  jso  bad  as  not  to  be  cured  by  the  verdict  or 
finding.     2  Works  Practice,  sections  1045  and  1046. 

No  argument  has  been  submitted  in  this  case  against  the 
sufficiency  of  the  complaint  as  an  entire  pleading.  No  rea- 
son has,  therefore,  be6n  shown  for  holding  that  the  circuit 
court  erred  in  refusing  to  arrest  the  judgment. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Filed  Jan.  24, 1888. 
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Nicholson  v.  Nicholson. 

Judgment. — Power  of  Courts  to  Vacate. — Divorce  Proceeding*. — Courts  have 
inherent  power  to  vacate  or  modify  their  judgments,  for  good  cause 
shown,  in  a  direct  proceeding  for  that  purpose,  and  judgments  in  divorce 
suits  stand  upon  the  same  footing  as  other  judgments,  save  only  to  the 
extent  that  the  courts  are  restricted  by  specific  statutory  limitations. 

Sake. — Fraud  in  Obtaining  Judgment. — Delay  in  Seeking  Belief. — A  party 
who  asks  relief  from  a  judgment  obtained  by  fraud  must  proceed 
promptly  upon  the  discovery  of  the  fraud,  and  an  unexplained  ac- 
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quiescence,  with  knowledge  of  the  facts  and  without  valid  excuse,  for 
an  unreasonable  time,  will  defeat  an  action  for  relief. 

Same. —  Unreasonable  Delay. — Insufficient  Excuse. — A  delay  of  four  years  in 
proceeding  to  have  a  decree  of  divorce  set  aside,  after  knowledge  of  the 
fraud  practiced  in  obtaining  it,  is  unreasonable,  in  {he  absence  of  a 
showing  of  cause,  and  the  fact  that  two  inappropriate  and  unavailing 
actions  had  been  previously  brought  does  not  excuse  the  delay  in  pro- 
ceeding properly. 

Same. — Judgment  of  Divorce  Conclusive. — Action  for  Damages. — EstoppeL — A 
judgment  of  divorce,  while  it  remains  in  force,  is  conclusive  upon  the 
question  as  to  the  sufficiency  of  the  cayse  to  obtain  the  divorce,  and  is 
equally  conclusive  upon  all  questions  pertaining  to  the  property  rights 
of  the  parties,  and  in  relation  to  the  right  to  a  provision  in  the  nature 
of  alimony ;  hence,  an  action  for  damages  for  fraud  in  obtaining  the 
decree  will  not  lie. 

From  the  Marion  Superior  Court. 

B.  Harrison,  W.  H.  H.  Miller  y  J.  B.  Elam  and  G.  T.  Por- 
ter, for  appellant. 

J.  L.  Mitchell  and  F.  Winter,  for  appellee. 

Mitchell,  C.  J. — This  suit  was  commenced  on  the  12th 
day  of  May,  1883,  by  Margaret  A.  Nicholson  against  David 
Nicholson  to  obtain  relief  from  a  decree  of  divorce,  or,  in 
the  alternative,  to  recover  a  judgment  for  damages  on  account 
of  fraud  alleged  to  have  been  practiced  by  the  defendant  in 
obtaining  the  entry  of  a  decree  of  divorce  from  the  plaintiff, 
in  the  Marion  Superior  Court,  in  the  month  of  February, 
1879. 

The  complaint  is  in  two  paragraphs,  and  sets  out,  substan- 
tially, the  following  facts :  The  parties  were  married  in  1870, 
and  lived  together  until  in.  January,  1879,  when  the  defend- 
ant, without  having  any  cause  therefor  whatever,  commenced 
proceedings  against  the  plaintiff  in  the  superior  court  of 
Marion  county  to  obtain  a  divorce,  and  falsely  charged  her 
in  a  complaint  filed  for  that  purpose  with  being  an  habitual 
drunkard.  It  is  alleged  that  the  plaintiff  had  no  suspicion 
that  the  defendant  entertained  any  thought  of  obtaining  a 
divorce  until  she  was  served  with  a  summons  to  answer  his 
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complaint.  Upon  being  remonstrated  with,  the  plaintiff 
agreed  with  the  defendant  that  he  would  dismiss  his  suit,  and 
assured  her  that,  because  of  his  promise  to  abandon  the  pro- 
ceedings, it  would  be  unnecessary  for  her  to  give  the  subject 
any  further  attention,  or  take  any  steps  toward  defending  the 
suit.  Relying  on  his  promise,  the  plaintiff  took  no  steps  to 
make  any  defence,  but  the  defendant,  in  disregard  of  his 
agreement,  which  he  made  for  the  fraudulent  purpose  of  mis- 
leading the  plaintiff,  and  to  prevent  her  from  defending  the 
suit,  took  a  default,  and  obtained  a  judgment  of  divorce 
against  her,  without  alimony,  on  the  5th  day  of  February, 
1879,  she  remaining  in  ignorance  thereof  for  several  days 
thereafter,  and  until  after  the  adjournment  of  the  February 
term  of  the  court. 

By  way  of  excuse  for  not  more  promptly  instituting  her 
suit  to  set  the  judgment  of  divorce  aside,  the  plaintiff  avers 
in  the  second  paragraph  of  her  complaint  that,  having  be- 
come aware  of  the  fact  that  the  defendant  had  obtained  a 
divorce  soon  after /the  adjournment  of  the  February  term, 
1879,  of  the  superior  court,  she  was  about  to  institute  pro- 
ceedings to  have  the  decree  set  aside,  when  the  defendant  as- 
sured her  that  she  was  without  any  remedy,  and  promised  her 
that  if  she  would  forego  her  purpose  to  set  the  decree  aside 
he  would  make  ample  provision  for  her;  that  he  renewed 
these  promises  from  time  to  time,  until  in  July,  1879,  when 
he  married  again,  and  immediately  thereafter  repudiated  all 
his  previous  promises. 

It  is  charged  that  the  person  with  whom  the  defendant 
contracted  his  second  marriage  had  knowledge  of  the  fraud- 
ulent manner  in  which  he  obtained  the  divorce  from  plain- 
tiff, and  that  she  knew  that  the  defendant's  purpose  in  obtain- 
ing the  divorce  from  plaintiff  was  that  he  might  contract 
marriage  with  her. 

It  is  alleged  that  in  December,  1879,  the  plaintiff  employed 
counsel  and  brought  suit  in  the  Marion  Superior  Court  to 
review  and  set  aside  the  judgment  of  divorce,  but  that  the 
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suit  was  decided  against  her  upon  *  a  demurrer  to  her  com- 
plaint, on  the  ground  that  a  judgment  for  divorce  could  not 
be  reviewed. 

In  September,  1881,  she  commenced  suit  in  the  Marion 
Circuit  Court  to  set  the  judgment  of  divorce  aside.  This 
suit  was  decided  against  her  upon  the  ground  that  the  circuit 
court  had  no  jurisdiction  to  set  aside  a  judgment  rendered  in 
the  superior  court.  In  May,  1883,  within  two  months  after 
the  termination  of  the  suit  in  the  circuit  court,  she  com- 
menced this  action. 

The  superior  court  at  special  term  sustained  demurrers  to 
both  paragraphs  of  the  complaint,  and  rendered  final  judg- 
ment against  the  plaintiff  below.  Upon  appeal  to  the  gen- 
eral term  the  judgment  of  the  special  term  was  reversed, 
the  court  being  of  opinion  that  a  good  cause  of  action  for 
damages  was  stated  in  each  paragraph  of  the  complaint. 

The  inherent,  common  law  power  of  all  courts  to  vacate 
or  modify  their  judgments,  for  good  cause  shown,  in  a  direct 
proceeding  for  that  purpose,  is  too  firmly  settled,  both  upon 
principle  and  authority,  to  justify  further  discussion.  Nealis 
v.  Dicks,  72  Ind.  374;  Cavanaugh  v.  Smith,  84  Ind.  380; 
Hogg  v.  Link,  90  Ind.  346 ;  Weiss  v.  Guerineau,  109  Ind.  438. 

In  respect  to  the  exercise  of  this  power,  judgments  in 
divorce  suits  stand  upon  the  same  footing  as  other  judg- 
ments, save  only  to  the  extent  that  courts  are  restricted  by 
specific  statutory  limitations.  Earle  v.  Earle,  91  Ind.  27; 
Edson  v.  Edson,  108  Mass.  590;  Adams  v.  Adeems,  51  X. 
H.  388;  Johnson  v.  ^Coleman,  23  Wis.  452;  Allen  v.  Mac- 
lellan,  12  Pa.  St.  328;  Boyd's  Appeal,  38  Pa.  St.  241;  Fi- 
delity, etc.,  Ins.  Co.'s  Appeal,  93  Pa.  St.  242;  Zoellner  v. 
Zoellner,  46  Mich.  511;  Yorston  v.  Yorston,  32  N.  J.  Eq. 
495    Dunlap  v.  Cody,  31  Iowa,  260. 

The  facts  stated  in  the  complaint,  and  admitted  by  the  de- 
murrer, put  the  proposition  beyond  dispute  that  the  appel- 
lant obtained  a  decree  of  divorce  from  his  wife  by  the  perpe- 
tration of  a  most  reprehensible  fraud  upon  her.    He  violated 
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bis  agreement  to  dismiss  his  proceeding,  and  thereby  pre- 
vented her  from  appearing  in  court  to  maintain  the  propriety 
of  her  conduct  as  a  wife,  and  to  vindicate  her  character  from 
the  serious  aspersions  made  upon  it  by  the  appellant  in  his 
complaint  for  a  divorce,  or  to  secure  such  an  award  of  ali- 
mony as,  in  the  discretion  of  the  court,  she  may  have  been 
entitled  to,  notwithstanding  the  alleged  habitual  drunken- 
ness charged  upon  her.    . 

The  power  of  the  court  which  gave  the  decree  being  am- 
ple and  plenary  to  that  end,  we  must  assume  that,  if  its  juris- 
diction had  been  promptly  invoked,  the  decree,  if  obtained 
by  the  methods  disclosed  in  the  complaint,  would  long  since 
have  been  set  aside.  A  court  that  has  been  imposed  upon 
by  a  party,  who  has  obtained  its  decree  in  his  favor  by  fraud 
and  imposition,  will  not  be  slow  to  vindicate  the  administra- 
tion of  justice  by  setting  aside  a  decree  so  obtained,  pro- 
vided the  injured  party  is  diligent  in  invoking  its  aid  in 
that  behalf. 

It  is,  however,  a  familiar  proposition,  and  one  upon  which 
all  the  authorities  agree,  that  a  party  who  seeks  the  aid  of  a 
court,  and  asks  to  be  relieved  from  a  judgment  obtained 
against  him  by  fraud,  must  proceed  promptly  upon  the  dis- 
covery of  the  fraud.  An  unexplained  acquiescence,  with 
knowledge  of  the  facts,  and  without  valid  excuse,  for  an  un- 
reasonable length  of  time,  will  defeat  an  action  to  obtain  re- 
lief from  a  judgment.     Earle  v.  Earle,  supra. 

While  judgments  in  divorce  cases  are  as  fully  within  the 
common  law  power  of  the  courts  in  which  they  are  rendered 
as  are  other  judgments,  there  are  cogent  reasons,  which  need 
not  be  enlarged  upon  here,  for  the  application  of  the  rule 
which  requires  diligence  on  the  part  of  those  who  ask  to  have 
such  judgments  set  aside  for  fraud.  Public  policy  requires 
that  persons  who  seek  the  aid  of  courts  in  this  respect  shall 
not  neglect  to  take  care  of  their  own  rights. 

The  present  case  was  not  commenced  until  the  lapse  of 
more  than  four  years  after  the  plaintiff  had  been  fully  in- 
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formed  of  the  alleged  fraudulent  decree.  Having  learned 
of  the  divorce  within  a  few  days  after  it  was  obtained,  she 
agreed  tcsubmit  to  the  wrong  and  indignity  which  she  alleges 
the  appellant  put  upon  her,  and  desisted  from  making  an  ap- 
plication to  the  court  to  have  the  decree  set  aside,  upon  the 
promise  of  the  appellant  to  make  a  pecuniary  provision  for 
her  out  of  his  estate.  The  inference  necessarily  arises  that 
the  plaintiff  did  not  regard  the  wrong  perpetrated  upon  her 
by  the  defendant  in  obtaining  the  divorce  as  being  of  a  char- 
acter so  serious  as  to  preclude  her  from  acquiescing  in  the 
decree,  upon  condition  that  a  suitable  money  consideration 
should  be  paid  6r  agreed  upon.  It  is  obvious,  therefore,  that 
the  purpose  of  this  suit  is  not  so  much  to  get  rid  of  a  judg- 
ment wrongfully  obtained,  as  to  compel  the  defendant  to  make 
provision  by  way  of  alimony  to  the  plaintiff,  and  thus  en- 
force the  execution  of  the  agreement  upon  which  she  desisted,, 
until  after  the  defendant  married  again,  from  bringing  her 
action.  Nichols  v.  Nichols,  25  N.  J.  Eq.  60 ;  Singer  v.  Singer, 
41  Barb.  139. 

That  a  suit  was  brought  in  December,  1879,  in  the  superior 
court  to  review  the  judgment,  and  that  another  action  was 
brought  in  the  Marion  Circuit  Court  to  set  it  aside  for  fraud,, 
neither  explains  nor  excuses  the  delay  of  over  four  years  in 
seeking  the  intervention  of  the  only  tribunal  which  had  the 
power,  and  asking  it  to  annul  the  judgment  for  fraud. 

Following  the  rule  which  controlled  the  ecclesiastical 
courts,  in  which  proceedings  for  divorce  were  formerly  ex- 
clusively cognizable,  the  proper  form  of  proceeding  to  vacate 
a  decree  obtained  by  fraud  upon  the  party,  or  imposition  on 
the  court,  is  by  petition  to  the  court  in  which  the  decree  was 
given.     Edson  v.  Edson,  supra. 

It  must  be  presumed  that  the  plaintiff  knew,  when  she  filed 
her  bill  for  a  review  of  the  judgment  in  the  superior  court, 
that  the  statute  prohibited  the  filing  of  complaints  to  review 
judgments  of  divorce.  Section  615,  R.  S.  1881;  Earle  v» 
Earle,  supra;   Willman  v.  Willman,  57  Ind.  500.     So,  also,. 
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she  must  be  deemed  to  have  understood  the  futility  of  an  ap- 
plication to  the  circuit  court  to  set  aside  a  judgment  obtained 
by  imposition  and  fraud  in  and  upon  the  superior  court,  in- 
stead of  promptly  invoking  the  aid  of  the  latter  court  to  set 
aside  the  alleged  fraudulent  judgment. 

Our  conclusion  is,  that  neither  paragraph  of  the  complaint 
states  facts  which  justify  the  intervention  of  the  court  to  va- 
cate the  judgment  complained  of,  because  of  the  time  which 
was  permitted  to  lapse  without  bringing  suit  after  the  plain- 
tiff had  knowledge  of  the  decree. 

It  is  contended,  however,  that  even  though  the  appellee 
may  be  barred  from  setting  the  judgment  aside,  because  of 
her  inexcusable  delay,  she  may  nevertheless  recover  dam- 
ages ibr  the  injury  which  she  sustained  on  account  of  the 
fraud  practiced  upon  her  by  the  appellant,  in  obtaining  an 
inequitable  and  injurious  judgment  against  her.  Hence  it 
is  said  the  complaint  is  maintainable  as  a  suit  for  damages. 
This  position  is  wholly  inadmissible.  The  theory  of  the 
complaint,  considered  as  an  action  in  tort  for  damages,  is, 
that  the  appellant,  at  the  time  of  filing  his  bill,  and  when 
he  obtained  the  decree,  had  in  fact  no  cause  for  divorce; 
that  the  plaintiff  below  had  faithfully  discharged  all  her 
marital  obligations,  and  that  all  the  charges  in  the  appel- 
lant's complaint  for  a  divorce,  which  imputed  misconduct  to 
the  appellee,  were  false  and  without  foundation  in  fact.  Hence, 
the  theory  is,  the  fraudulently  obtained  judgment  which  an- 
nulled the  appellee's  marriage,  and  disrupted  her  marital 
rights,  without  making  provision  for  her  support,  resulted  in 
such  injury  and  damage  as  authorize  her  to  maintain  an  ac- 
tion against  the  appellant.  In  short,  the  case  comes  to  this : 
The  appellee  proposes  to  show  in  this  collateral  proceeding 
that  the  judgment  of  divorce  ought  never  to  have  been  ren- 
dered, or,  if  rendered,  that  provision  ought  to  have  been 
made  therein  for  her  support,  and  that  because  the  appellant 
wrongfully  obtained  a  judgment  of  divorce  by  the  methods 
disclosed  in  the  complaint,  without  making  provision  for  her 
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support,  she  is  entitled  to  maintain  an  action  for  damages. 
All  this,  however,  wholly  ignores  and  sets  at  naught  the  well 
settled  and  often  reiterated  rule,  that  a  judgment  rendered  by 
a  court  having  complete  jurisdiction  must  be  regarded  by 
the  parties  thereto  as  speaking  the  exact  truth  in  respect  to 
all  matters  which  were  involved  in  the  issue  in  that  pro- 
ceeding, so  long  as  the  judgment  remains  in  force.  However 
a  judgment  may  have  been  obtained,  unless  it  is  void,  it  can 
not  be  ignored,  and  the  rights  of  the  parties  again  inquired 
into  in  a  collateral  proceeding.  This  was  determined  in  the 
recent  case  of  Weiss  v.  Guerineau,  109  Ind.  438,  and  the  cases 
there  cited.  The  rule  applicable  in  this  connection  is  well 
stated  in  the  following  language :  "  The  settled  policy  of  the  * 
law,  forbidding  that  a  matter  once  adjudicated  shall  be  again 
drawn  in  issue  while  the  former  adjudication  remains  in  force, 
does  not  permit  the  prosecution  of  an  action  for  obtaining  a 
judgment  by  false  and  fraudulent  practices,  or  by  false  and 
forged  evidence.  Neither  can  a  party  against  whom  judg- 
ment has  been  recovered,  sustain  an  action  against  his  adver- 
sary and  the  witnesses  for  damages  occasioned  by  their  con- 
spiring together  and  procuring  a  judgment  by  fraud  or  per- 
jury, as  long  as  the  judgment  remains  in  force  unreversed; 
because  the  charges  made  in  the  second  action  are  conclu- 
sively negatived  by  the  former  adjudication."  Freeman 
Judg.,  section  289. 

The  first  judgment  remaining  in  force,  it  operates  as  an 
estoppel  against  the  plaintiff,  and  prevents  her  from  proving 
the  charges  contained  in  the  complaint  fojr  damages.  Dun- 
lap  v.  Glidden,  31  Maine,  435  (52  Am.  Dec.  625) ;  Field  v. 
Sanderson,  34  Mo.  542 ;  Hillsborough  v.  Nichols,  46  N.  H. 
379;  Mason  v.  Messenger,  17  Iowa,  261. 

It  follows,  that,  so  long  as  the  judgment  in  question  here  re- 
mains in  force,  it  concludes  the  plaintiff  upon  all  questions 
relating  to  whether  or  not  the  appellant  had  sufficient  cause 
to  obtain  a  divorce  at  the  time  the  decree  was  pronounced, 
and  it  is  equally  conclusive  upon  all  questions  pertaining  to 
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the  property  rights  of  the  parties,  or  in  relation  to  the  ap- 
pellee's right  to  a  provision  in  the  nature  of  alimony.  Rose 
v.  Rose,  93  Ind.  179;  Behrley  v.  Behrley,  93  Ind.  255. 

These  questions  having  been  conclusively  settled  by  the 
judgment  in  the  divorce  proceeding,  they  can  not  be  opened 
up  by  alleging  fraud  in  obtaining  the  judgment.  The  plain- 
tiff can  not  thus  again  draw  in  question  the  very  issues  which 
were  determined  by  the  former  judgment. 

The  judgment  being  valid  so  far  as  questions  of  jurisdic- 
tion are  concerned,  the  allegation  that  it  was  obtained  by 
fraud  is  unavailing  to  disturb  its  conclusive  effect.  Bigelow 
Estop.  150. 

While  that  judgment  stands,  its  conclusive  effect  cati  not 
be  collaterally  questioned,  nor  can  any  question  be  raised 
concerning  the  method  by  which  the  judgment  was  obtained, 
except  in  a  direct  proceeding  to  set  it  aside. 

It  follows  that  the  judgment  of  the  general  term,  to  the 
extent  that  it  held  the  complaint  good  a3  stating  a  cause  of 
action  for  damages,  was  erroneous.  It  is,  therefore,  reversed, 
with  costs. 

Filed  Jan.  21, 1888. 


No.  13,064. 

Faust  v.  Baumgabtner  et  al. 

Former  Adjudication.— Estoppel. — Real  Party  in  Interest.— City.— Inunc- 
tion.— A  judgment  in  favor  of  a  city  and  one  of  its  agents,  in  an  action 
prosecuted  by  a  citizen  questioning  the  right  of  the  city  to  embrace  cer- 
tain land  in  a  street  improvement,  is  a  bar  to  a  subsequent  suit  by  the 
same  plaintiff,  involving  the  same  subject-matter,  for  an  injunction 


118  189 
199  SI 


1 13  139' 

141  73 

118  139 

144  107 


140  SUPREME  COURT  OF  INDIANA, 

Faust  v.  Baumgartner  ei  al. 

against  the  city  and  others  of  its  agents,  the  corporation  in  each  instance- 
being  the  real  party  in  interest. 

From  the  Huntington  Circuit  Court. 

/.  T.  Alexander,  J.  M.  Hatfield,  B.  M.  Cobb  and  C.  W.  Wat- 
kins,  for  appellant. 
B.  F.  Ibach  and  J.  G.  Ibach,  for  appellees. 

Zollars,  J. — Appellant  instituted  this  suit  against  the  city 
of  Huntington,  Max  Baumgartner  and  Jacob  Nier,  and  al- 
leged in  his  complaint  that  they  were  improving  a  public 
street,  and  so  extending  the  improvement  as  to  include  a 
strip  of  his  land  six  feet  wide,  which  is  not  a  part  of  the 
street.  He  seeks  an  injunction  to  prevent  them  from  going 
upon  and  improving  that  strip  of  land  as  a  part  of  the  street* 

The  theory  of  his  complaint  is,  that  th.e  city  has  no 
authority  to  extend  the  improvement  over  the  strip  of  land 
claimed  by  him.  In  other  words,  the  complaint  calls  in  ques- 
tion the  right  and  authority  of  the  city  to  so  extend  the  im- 
provement as  to  cover  the  strip  of  land  in  dispute.  To  have 
it  adjudged  that  the  city  has  not  such  authority  is  the  mani- 
fest purpose  of  the  complaint. 

To  the  complaint  the  defendants  filed  a  joint  answer  of 
former  adjudication. 

The  substance  of  the  answer  is,  that,  in  1883,  in  a  suit  in 
which  appellant  was  plaintiff  and  the  city  of  Huntington  and 
its  civil  engineer,  Patrick  O'Brien,  were  defendants,  the  iden- 
tical matters  set  up  in  the  complaint  in  this  suit  were  liti- 
gated, adjudicated  and  settled  against  appellant  and  in  favor  of 
said  defendants,  and  that  they  had  judgment  for  costs;  that 
the  defendant  Baumgartner  is  the  marshal  and  Nier  an  em- 
ployee of  the  city  of  Huntington,  acting  under  its  authority 
and  direction  in  the  making  of  the  improvement. 

The  only  objection  urged  to  the  answer,  and  hence  the  one 
to  which  we  limit  the  decision,  is,  that  it  shows  upon  its  lace 
that  the  parties  to  the  different  suits  are  not  the  same. 

It  is  argued  that  because  Baumgartner  and  Nier  wera  not 
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parties  to  the  former  suit  they  are  in  no  way  affected  by  the 
judgment  rendered,  and  can  not  plead  that  judgment  in  bar 
of  this  suit;  that,  therefore,  the  answer  as  to  them  is  bad; 
that  being  a  joint  answer  by  all  of  the  defendants,  and  bad 
as  to  them,  it  is  bad  as  to  all. 

The  city  is  the  real  party  in  interest.  The  other  defend- 
ants were  its  servants  merely,  acting  under  its  authority  and 
in  obedience  to  its  directions. 

If  the  city  has  authority  to  make  the  improvement  upon 
the  strip  of  land  which  appellant  claims,  they  were  neither 
•doing,  nor  threatening  to  do,  a  wrong.  That  the  city  has 
authority  to  make  the  improvement  would  be  a  complete  de- 
fence for  them.  They  might  show  that  it  has  such  authority 
by  pleading  the  facts.  That,  however,  is  not  necessary  here, 
for  the  reason  that  the  right  and  authority  of  the  city  to  make 
the  improvement  were  settled  in  the  former  suit.  Thai  adju- 
dication is  conclusive  against  appellant,  not  only  as  to  the 
city,  but  also  as  to  the  other  defendants  here,  its  servants  and 
agents,  acting  under  its  authority  and  direction  in  the  mak- 
ing of  the  improvement.  This  conclusion  is  fully  sustained 
by  the  case  of  Lea  v.  Deakin,  11  Biss.  23.  The  plain- 
tiffs in  that  case  were  the  manufacturers  of  a  sauce  called  the 
"  Worcestershire  Sauce,"  in  Worcestershire,  England.  The 
defendant,  a  resident  of  the  State  of  Wisconsin,  had  been  in 
the  habit  of  receiving  from  England  a  sauce  somewhat  sim- 
ilar to  that  of  the  plaintiffs',  which  is  called  the  "  Improved 
Worcestershire  Sauce,"  prepared  by  Richard  Millar,  of 
London.  The  defendant  was  the  agent  of  Millar  for  the  sale 
of  the  sauce  in  Wisconsin  and  other  States.  The  suit  was 
for  an  injunction  against  the  defendant  to  prevent  him  from 
selling  the  sauce  as  "  Worcestershire  Sauce,"  and  from  using 
the  term  "  Worcestershire  Sauce,"  the  plaintiffs  claiming  that 
they  had  a  right  to  it  as  a  trade-mark,  and  that  no  one  else 
could  use  it  without  their  consent.  Upon  the  trial  of  the 
cause  it  was  shown  that  before  the  commencement  of  the  suit 
the  plaintiffs  had  filed  a  bill  in  chancery,  in  England,  against 
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Millar,  the  principal  of  the  defendant,  asking  for  an  injunc- 
tion against  him  on  the  same  ground  as  that  set  up  in  the  suit 
against  the  defendaut,  Millar's  agent,  and  that  the  injunction 
was  refused  and  the  bill  dismissed.    In  speaking  of  the  judg- 
ment in  that  case  Drummond,  J,,  said:    "I  see  nothing  in 
the  record  to  raise  a  doubt  that  the  case  was  decided  on  its 
merits.     I  think,  therefore,  that  case  is  a  bar  to  the  action 
of  the  plaintiffs.     They  brought  the  suit  against  Millar,  the 
principal   of  the  defendant  in  this  case,  on  the  very  sub- 
ject-matter of  controversy  here ;  they  asked  for  an  injunc- 
tion for  the  same  reasons  that  the  injunction  is  asked  here, 
and  for  substantially  the  same  general  relief.     It  was  refused 
by  the  Master  of  the  Rolls,  and  the  bill  dismissed.    Deakin, 
the  defendant  here,  has  acted  for  Millar,  the  defendant  in  that 
case.     It  would  be  an  anomaly  if  it  were  true  that  Millar 
could  manufacture  and  sell  his  sauce  in  England,  and  at  the 
same  time  Deakin,  who  sells  it  here,  and  obtains  it  from  him, 
could  be  restrained  here  at  the  instance  of  the  plaintiffs  from 
selling  it."    See,  also,  Thomas  v.  Merry,  ante,  p.  83 ;    Parker 
v.  Wright,  62  Ind.  398 ;   State,  ex  rel,  v.  Page,  63  Ind.  209 ; 
Ulrieh  v.  Drisohell,  88  Ind.  354;    Walker  v.  Hill,  111  Ind. 
223 ;  Woolery  v.  Orayson,  110  Ind.  149 ;  Freeman  Judgments, 
sections    174,  176  to  180;  Bigelow  Estoppel  (4th  ed.),  p. 
115  ;  Wells  Res  Adjudicata,  sections  17,  63;  Emery  v.  Fow- 
ler, 39  Maine,  326  (63  Am.  Dec.  627) ;  French  v.  Neal,  24 
Pick.  55;  Castle  v.  Noyes,  14  N.  Y.  329;  Rogers  v.  Haines, 
3  Greenl.  Rep.  362. 

There  was  no  error  in  the  overruling  of  the  demurrer  to 
the  answer. 

It  is  further  argued  by  counsel  for  appellant  that  the  rec- 
ord of  the  judgment  in  the  former  suit,  introduced  in  evi- 
dence in  this,  does  not  show  such  an  adjudication  as  ought  to 
bar  a  judgment  against  appellees,  and  that,  therefore,  the 
finding  and  judgment  by  the  court  below  are  not  sustained  by 
sufficient  evidence. 

The  evidence  of  the  former  adjudication  is  not  the  only 
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evidence  in  support  of  the  judgment  below.  The  evidence 
is  not  without  conflict,  but  there  is  evidence  tending  to  show 
that  the  strip  of  land  claimed  by  appellant  is  a  part  of  the 
street,  and  hence  tending  to  support  the  judgment  below. 
When  such  is  the  case,  this  court  can  not  reverse  the  judg- 
ment upon  the  weight  of  the  evidence. 

Because  of  the  other  evidence  upon  which  the  judgment 
may  well  rest,  it  is  not  necessary  for  us  to  determine  whether 
or  not  the  evidence  of  the  judgment  in  the  former  suit  is 
such  as  of  itself  to  bar  this  suit. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  25, 1888. 


No.  14,143. 

Johnson  v.  The  State. 

Telephone. — Rental. —  Violation  of  Statute  Fixing. — Criminal  Law. —  One 
who,  being  the  owner  and  operator  of  a  telephone  line,  in  violation  of 
the  provisions  of  the  act  of  April  13th,  1885  (Acts  of  1885,  p.  227), 
charges  and  collects  a  monthly  rental  in  excess  of  three  dollars,  the 
rate  fixed  by  such  act  for  one  telephone,  is  subject  to  the  penalty  therein 
prescribed. 

Same. — Extra  Charge  for  tfon-Sufocriben. — A  fixed  charge  of  one  dollar 
per  month,  in  excess  of  the  three  dollars  allowed  by  the  statute,  for 
non-subscribere,  which  is  charged  and  collected  whether  the  telephone 
is  used  by  non-subscribers  or  not,  and  without  regard  to  the  number  of 
such  persons  who  may  use  it,  is  a  violation  of  the  law. 

From  the  Knox  Circuit  Court. 

G.  O.  Reily,  for  appellant. 

L.  T.  Michener,  Attorney  General,  J.  C.  Adams,  Prose- 
cuting Attorney,  /.  H.  Gillett  and  B.  M.  Willoughby,  for  the 
State. 
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Howk,  J. — In  this  case,  appellant,  Johnson,  was  indicted, 
tried  by  the  court  and  found  guilty  of  the  public  offence 
which  is  defined,  and  its  punishment  prescribed,  in  and  by  the 
provisions  of  sections  1  and  3  of  an  act  of  the  General  As- 
sembly of  this  State  entitled  "An  act  to  regulate  the  rental 
allowed  for  the  use  of  telephones,  and  fixing  a  penalty  for 
its  violation,"  approved  April  13th,.  1885.  Acts  of  1885, 
pp.  227  and  228.  Over  appellant's  motion  for  a  new  trial, 
the  court  Tendered  judgment  against  him  for  the  fine  assessed 
and  the  costs  of  prosecution. 

From  such  judgment,  defendant  has  appealed  to  this  court, 
and  has  here  assigned  errors  which  call  in  question  the  over- 
ruling (1)  of  his  motion  to  quash  the  indictment,  and  (2)  of 
his  motion  for  a  new  trial. 

The  indictment  in  this  case  charged  that  the  defendant, 
"  Lenson  Johnson,  on  the  1st  day  of  September,  1887,  at  said 
county  of  Knox,  and  State  of  Indiana,  was  then  and  there, 
and  now  is,  the  proprietor,  controller  and  operator  of  a  tele- 
phone line  in  the  city  of  Vincennes,  in  the  county  of  Knox, 
and  State  of  Indiana ;  that,  as  such  proprietor,  controller 
and  operator  of  said  telephone  line,  he,  the  said  Lenson 
Johnson,  rented  to  one  Lute  Wile,  of  said  city,  for  and 
during  the  month  of  August,  1887,  one  telephone,  and  only 
one,  connected  to  and  with  said  telephone  line ;  that,  at  said 
county  of  Knox,  in  the  State  of  Indiana,  on  the  1st  day  of 
September,  1887,  he,  the  said  Lenson  Johnson,  did  then  and 
there  unlawfully  charge  and  collect  from  said  Lute  Wile,  for 
the  use  of  said  telephone  for  and  during  the  month  of  Au- 
gust, 1887,  the  sum  of  one  dollar  in  excess  of  the  rate  fixed 
by  law  for  the  use  of  said  telephone  for  one  month,  to  wit, 
that  said  Lenson  Johnson  did  charge  and  collect  from  the 
said  Lute  Wile,  for  the  use  of  said  telephone  for  and  during 
the  month  of  August,  1887,  the  sum  of  four  dollars,  contrary 
to  the  form  of  the  statute,"  etc. 

The  question  of  the  sufficiency  of  the  indictment  herein, 
the  substance  of  which  we  have  quoted,  is  not  discussed  by 
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appellant's  learned  counsel  in  his  brief  of  this  cause.  The 
error  of  the  court  below,  if  it  were  an  error,  in  overruling 
the  motion  to  quash  such  indictment,  under  the  settled  practice 
of  this  court,  is  thereby  waived  and  will  not  be  considered. 

Appellant's  counsel  "claims  the  reversal  of  the  judgment, 
for  the  reason  that  the  evidence  does  not  tend  to  support  the 
finding  and  judgment."  Before  considering  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court,  we  will  first  set  out  the  sections  of  the  statute  which 
define  the  public  offence  for  the  alleged  commission  whereof 
defendant  was  indicted,  and  prescribe  the  penalty  therefor. 
In  section  1  of  the  above  entitled  act,  it  is  enacted  "  That 
no  individual,  company  or  corporation,  now  or  hereafter 
owning,  controlling  or  operating  any  telephone  line  in  op- 
eration in  this  State  shall  be  allowed  to  charge,  collect  or 
receive  as  rental  for  the  use  of  such  telephones,  a  sum  ex- 
ceeding three  dollars  per  month  where  one  telephone  only 
is  rented  by  one  individual,  company  or  corporation.  Where 
two  or  more  telephones  are  rented  by  the  same  individual, 
company  or  corporation,  the  rental  per  month,  for  each  tele- 
phone so  rented  shall  not  exceed  two  dollars  and  fifty  cents 
per  month." 

Section  3  of  such  act  reads  as  follows :  "Any  owner,  op- 
erator, agent  or  other  person,  who  shall  charge,  collect  or 
receive  for  the  use  of  any  telephone,  any  sum  in  excess  of 
the  rates  fixed  by  this  act,  shall  be  deemed  guilty  of  a  public 
offence,  and  on  conviction  shall  be  fined  in  any  sum  not 
exceeding  twenty-five  dollars." 

We  may  premise  that  in  the  carefully  considered  case  of 
Hockett  v.  State,  105  Ind.  250  (55  Am.  R.  201),  wc  held  that 
the  State  has  the  right  to  prescribe  the  maximum  rental 
which  a  telephone  company,  or  any  individual,  company  or 
corporation  owning,  controlling  or  operating  any  telephone 
line  within  the  State,  may  charge  for  the  use  of  telephones, 
.and  that  the  above  entitled  act  of  April  13th,  1885,  is  a 
Vol.  113.— 10 
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constitutional  and  valid  law.    Hockett  v.  State,  105  Ind.  599 ; 
Cent  Union  Telephone  Co.  v.  Bradbury,  106  Ind.  1. 

On  the  trial  of  this  cause,  Lute  Wile,  a  witness  for  the 
State,  testified  that  he  rented  of  defendant,  and  used  at  his 
store  in  the  city  of  Vincennes,  Indiana,  in  the  months  of 
July  and  August,  1887,  one,  and  only  one,  telephone;  that, 
on  the  1st  day  of  July,  1887,  defendant  delivered  to  him, 
witness,  a  printed  notice  in  the  words  and  figures  following,, 
to  wit:  (We  omit  this  notice.  It  showed  that  defendant 
divided  his  telephone  customers  into  six  classes,  charging 
each  class,  in  such  notice,  a  uniform  monthly  rental  of  $3, 
to  which  rental  he  added  monthly  sums  ranging  in  the  dif- 
ferent classes  from  fifty  cents  to  $2  "per  month  for  non-sub- 
scribers.") Witness  testified  that  defendant  put  him,  wit- 
ness, in  class  3,  which  thus  appears  in  such  printed  notice: 

"  Class  3 — 75  to  90  messages  per  mo.,  $3  per  mo.  rental ; 
$1  per  mo.  for  non-subscribers;  $4." 

Witness  further  testified  that  defendant  subsequently  col- 
lected from  him,  witness,  four  dollars  per  month  for  each  of 
the  months  of  July  and  August,  1887,  for  the  use  of  said 
telephone;  that,  during  said  months,  a  number  of  business 
men,  not  connected  with  nor  in  anv  way  interested  in  the 
business  of  witness  in  his  store,  where  he  used  such  tele- 
phone, used  his  telephone  to  send  messages  to  various  per- 
sons in  the  city  about  their  own  business;  and  that  Coony 
Schafer,  Egbert  Bush,  and  any  one  who  wished  to  use  such 
telephone,  came  in  whenever  they  wished,  and  used  it  in 
their  own  business.  It  was  then  admitted,  for  the  purpose 
of  the  trial,  that  defendant  was  the  proprietor  of  said  tele- 
phone and  wire.  The  State  then  put  in  evidence  the  follow- 
ing receipted  bill,  to  wit: 

"  Vincennes  Telephone  Exchange, 

"Vincennes,  Ind.,  Sept.  1st,  1887. 

"  Mr.  L.  Wile :  To  telephone  rental  and  non-sub.  use,  for 
month  of  Aug.,  $4.     Received  payment. 

(Signed)  "  L.  Johnson,  Prop." 
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And  said  Wile  testified  that  such  bill  was  presented  by 
defendant  to  him,  Wile,  on  the  1st  day  of  September,  1887, 
and  he  paid  the  same  to  defendant.    And  the  State  rested. 

Defendant  testified  as  a  witness  in  his  own  behalf  that  he 
had  charged  and  collected  of  Lute  Wile  four  dollars  for  each 
of  the  months  of  July  and  August,  1 887,  for  the  use  of  the 
telephone  kept  by  him  in  his  store  in  those  months ;  that 
three  dollars  of  that  sum  each  month  was  for  the  use  of  said 
telephone  by  said  Wile,  and  one  dollar  each  month  was  for 
the  use  of  other  persons  outside  of  said  Wile's  store,  and  not 
connected  in  any  way  with  his  business  in  said  store ;  that  he 
made  a  contract  and  served  him  with  the  notice  read  in  evi- 
dence in  this  cause ;  that  he  kept  at  the  central  station  of 
his  telephone  in  Vincennes,  an  account  of  all  the  messages 
sent  out  from  Lute  Wile's  store;  and  that  during  the  months 
of  July  and  August,  1887,  one-third  of  all  the  messages  were 
sent  out  by  persons  outside  and  wholly  disconnected  from 
said  Wile  in  his  said  business.  This  was  all  the  evidence 
given  in  said  cause. 

We  are  of  opinion  that  this  evidence  fully  sustains  the 
finding  of  the  trial*court.  It  clearly  showed  that  de'fendaut 
owned,  controlled  and  operated  a  telephone  line  in  the  city 
of  Vincennes,  in  this  State ;  that,  in  connection  with  such 
telephone  line,  he  rented  one  telephone,  and  only  one,  to  Mr. 
Lute  Wile,  of  such  city,  for  use  in  his  store ;  and  that  he 
charged,  collected  and  received  from  Mr.  Wile,  as  rental  for 
the  use  of  such  telephone,  a  sum  exceeding  three  dollars  per 
month,  to  wit,  the  sum  of  four  .dollars  per  month.  Defend- 
ant was  clearly  guilty,  therefore,  of  the  public  offence  which 
is  defined  in  and  by  the  above  entitled  act.  It  is  true  that 
defendant  divided  the  monthlv  sum  of  four  dollars,  which  he 
charged  and  collected  from  Mr.  Lute  Wile  for  the  use  of 
"  one  telephone  only,"  into  two  items,  one  of  which  he  desig- 
nated as  rental  and  the  other  as  a  monthly  charge  "  for  non- 
subscribers ;  "  but,  divide  the  four  dollars  as  he  might,  and 
designate  the  items  as  he  might,  the  fact  remains  and  is  ap- 
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parent  that  defendant  did  thereby  "  charge,  collect  or  receive, 
for  the  use  of  one  telephone  only,  a  sum  in  excess  of  three 
dollars  per  month,"  to  wit,  the  sum  of  four  dollars  per  month. 
Having  done  this,  the  statute  says  he  "  shall  be  deemed  guilty 
of  a  public  offence,"  etc. 

It  will  be  observed  that  defendant's  charge  of  one  dollar 
per  month  for  the  use  of  the  telephone  by  non-subscribers  is 
as  fixed  as  the  rental  charge,  and  is  charged  for  each  and 
every  month,  whether  the  telephone  is  used  by  non-sub- 
scribers or  not,  and  without  regard  to  the  number  of  non- 
subscribers  who  may  use  such  telephone. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Niblack,  J.,  took  no  part  whatever  in  the  consideration 
or  decision  of  this  cause. 

Filed  Jan.  24,  1888. 


No.  13,848. 

Pedigo  v.  Grimes. 

Election. — Contest  of. — Trial  by  Jury  not  Allowed. — In  contested  election 
cases  a  trial  by  jury  is  not  permissible.  • 

SamBi — Secrecy  of  Ballot. — Illegal  Vote. — Presumption. — In  a  contested  elec- 
tion proceeding,  the  voter  can  not  be  compelled  to  disclose  the  names  of 
the  persons  for  whom  he  voted,  unless  (as  provided  by  statute,  the  va- 
lidity of  which  is  not  passed  on)  the  vote  was  illegal ;  and  the  legal  pre- 
sumption is  in  favor  of  the  legality  of  the  vote,  which  presumption 
must  be  overthrown  before  the  witness  can  be  compelled  to  make  the 
disclosure. 

Same. — Residence. — Student. — Qualification  of  Voter. —  Intention. — A  student, 
who  goes  to  a  college  town  with  the  intention  of  remaining  simply  as  a 
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student,  and  who  does  not  change  his  intention,  does  not  acquire  a  resi- 
dence; but  where  the  intention  is  formed  at  any  time  to  make  such  town 
his  domicile,  in  good  faith,  and  to  the  exclusion  of  all  other  places,  he 
becomes  a  citizen,  and,  being  otherwise  qualified,  is  entitled  to  vote,  al- 
though he  intends  to  remain  only  during  a  limited  period. 

8ame. — Evidence, — Fraud. — A  party  to  a  contested  election  proceeding  is 
entitled  to  show,  by  direct  or  indirect  evidence,  that  there  was  fraud  on 
the  part  of  the  election  officers,  resulting  in  his  injury,  that  votes  cast 
were  illegal,  or  that,  by  changing  the  ballots,  or  by  wrongfully  interfer- 
ing with  the  election  papers,  a  greater  number  of  votes  were  credited  to 
his  opponent  than  he  was  entitled  to ;  and  the  right  to  this  evidence  is  not 
affected  by  the  fact  that  illegal  votes  were  cast  for  such  party,  or  that 
frauds  were  perpetrated  in  his  interest. 

Same. — Ballots  Best  Evidence. — Presumption. — In  such  a  case  the  ballots  are 
the  best  evidence,  and  are  pinma  facie  valid  if  they  come  from  the  proper 
place  and  the  proper  custodian  ;  but  they  may,  nevertheless,  be  attacked, 
and  the  presumption  in  their  favor  be  overthrown  by  evidence  either 
direct  or  indirect. 

Witness. — Cross- Examination. — Practice. — A  party  who  introduces  a  wit- 
ness and  examines  him  upon  a  given  subject,  can  not  successfully  object 
to  a  cross-examination  on  that  subject  because  a  question  asked  on  direct 
examination  was  not  answered.       • 

From  the  Orange  Circuit  Court. 

J.  W.  Buskirk,  H.  C.  Duncan,  R.  W.  Miers,  E.  Corr,  W. 
Farrell,  R.  A.  Fulk  and  31.  S.  Mavity,  for  appellant. 
J.  H.  Louden  and  W.  P.  Rogers,  for  appellee. 

Elliott,  J. — The  appellee,  proceeding  under  the  statute 
providing  for  the  contest  of  election,  filed  a  written  state- 
ment contesting  the  election  of  the  appellant  to  the  office  of 
auditor  of  Monroe  county.  By  appeal  the  case  went  to  the 
Monroe  Circuit  Court,  and  thence,  by  change  of  venue,  to 
the  Orange  Circuit  Court. 

The  court  did  not  err  in  denying  the  appellant's  request 
for  a  trial  by  jury.  Our  cases  holc^  that  a  jury  trial  is  not 
demandable  in  contested  election  cases,  and  they  are  sup- 
ported by  authority.  Knox  v.  Feslcr,  17  Ind.  254;  Cory  v. 
Segar,  62  Ind.  60;  Eicing  v.  Filly,  43  Pa.  St.  384;  Hulse- 
man  v.  Rems,  41  Pa.  St.  396 ;  Ford  v.  Wright,  13  Minn.  518 ; 
Williamson  v.  Lane,  52  Texas,  335;  Wright  v.  Fawcett,  42 
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Texas,  203 ;  Grier  v.  Shackleford,  3  Brev.  491 ;  State  v.  Har- 
mon, 31  Ohio  St.  250;  State  v.  Marlow,  15  Ohio  St  114; 
Luther  v.  Borden,  7  How.  1. 

Three  witnesses  introduced  by  the  appellant,  Fesler, 
Hooper  and  Rabb,  were  examined  at  much  length  upon 
the  question  of  residence,  and  at  the  close  of  the  direct  ex- 
amination the  court  said  to  counsel  for  the  appellee:  "  You 
are  now  entitled  to  examine  the  witness  on  that  one  question 
of  residence." 

The  contention  of  appellant  is,  that  it  was  error  to  permit 
a  cross-examination,  because  one  question  asked  by  his  coun- 
sel of  each  of  the  witnesses  was  not  answered.  The  conten- 
tion upon  this  point  is  not  that  there  was  error  in  not  com- 
pelling an  answer,  but  that  there  was  error  in  permitting  a 
cross-examination.  We  perceive  no  foundation  for  this  posi- 
tion. If  appellant  elected  to  make  the  witnesses  his  own, 
and  to  examine  them  in  chief  as  to  any  subject,  he  opened 
that  subject  to  cross-examination.  Louisvjlle,  etc.,  R.  W.  Co. 
v.  Falvcy,  104  Ind.  409. 

As  he  did  open  on  a  subject,  and  did  avail  himself  of  the 
benefit  of  the  examination  in  chief,  he  certainly  can  not 
complain  because  the  court  did  not  deny  a  cross-examina- 
tion upon  that  subject. 

Three  witnesses,  Hooper,  Fesler  and  Rabb,  were  asked 
on  the  direct  examination  to  say  for  whom  they  voted  for 
the  office  here  in  controversy,  but  the  court  declined  to  com- 
pel them  to  answer.  It  is  the  theory  of  'our  law  that  the 
ballot  is  secret,  and  no  man  who  casts  a  lawful  ballot  can  be 
compelled  to  disclose  the  names  of  the  persons  for  whom  he 
voted.  Williams  v.  Stein,  38  Ind.  89  (10  Am.  R.  97); 
Cooley  Const.  Lim.  (5th  ed.),  760. 

Where,  however,  the  vote  is  illegally  cast,  the  voter  may, 
so  our  statute  provides,  be  compelled  to  make  disclosure. 
Accepting,  without  inquiry,  this  statute  as  valid,  the  ques- 
tion which  first  presents  itself  is,  whether  the  votes  were 
illegally  cast,  and  this  question  must,  in  the  first  instance, 


NOVEMBER  TERM,  1887.  151 

■ __^ r.___  ||  i  ■  i    i  i  ^^^^^^^^^jijm      mi       m  m    ■  in  '      — * 

Pedigo  v.  Grimes. 

be  decided  by  the  trial  court  upon  the  evidence.  It  appears, 
therefore,  that  a  question  of  fact  was  presented  for  the  de- 
cision of  the  court,  and  where  this  is  so  the  decision  will  be 
upheld  unless  it  is  clearly  erroneous.  The  principle  that  the 
appellate  court  will  not  disturb  the  finding  of  the  trial  court 
upon  a  question  of  fact  is  a  familiar  one,  and  is  illustrated  in 
a  great  variety  of  cases.  Shular  v.  State,  105  Ind.  289  (55 
Am.  R.  211);  Lexington,  etc.,  R.  R.  Co.  v.  Ford  Plate  Glass 
Co.,  84  Ind.  516.  We  must,  therefore,  uphold  the  finding 
of  the  trial  court  on  this  question  of  fact,  unless  it  is  clearly 
shown  to  be  wrong. 

It  is  presumed  that  the  voters  were  not  guilty  of  an  un- 
lawful act,  and  before  they  could  be  compelled  to  make  dis- 
closure it  was  incumbent  on  the  appellant  to  remove  this 
presumption.  This  presumption,  like  a  prima  fade  case, 
stands  until  overthrown.  Bates  v.  Pricket,  5  Ind.  22  (61  Am. 
Dec.  73);  Adams  v.  Slate,  87  Ind.  573  (575);  Cleveland, 
*tc,  R.  R.  Co.  v.  Newell,  104  Ind.  264  (54  Am.  R.  312)  ; 
Louisville,  etc.,  R.  W.  Co.  v.  Thompson,  107  Ind.  442. 

The  strength  of  this  presumption  is  augmented  by  the  fact 
that  the  law  is  very  careful  to  preserve  inviolate  the  secrecy 
of  the  ballot.     People  v.  Cicott,  16  Mich.  283. 

We  can  not,  therefore,  disturb  the  decision  of  the  court, 
unless  the  testimony  clearly  shows  that  the  persons  who  were 
asked  to  state  for  whom  they  voted  cast  illegal  votes.  This 
the  testimony  does  not  show.  Taking  the  view  of  the  testi- 
mony most  favorable  to  the  appellant,  the  utmost  that  can  be 
said  of  it  is,  that  the  voters  entered  the  State  University  at 
Bloomington  without  at  the  time  of  entering  having  formed 
a  definite  intention  of  making  that  place  their  residence,  but 
that  they  did  subsequently  determine  that  it  should  be  their 
residence.  This  gave  them  the  right  to  vote,  because  there 
is  no  evidence  that  this  was  not  their  intention,  formed  and 
acted  upon  in  good  faith.  We  think  it  clear,  that  if  they  had 
gone  to  Bloomington  with  the  intention  of  remaining  simply 
as  students,  and  there  was  no  change  of  intention,  they  would 


152  SUPREME  COURT  OF  INDIANA, 

Pedigo  v.  Grimes. 

not  have  acquired  a  residence.  Granby  v.  Amherst,  7  M.ass. 
1 ;  Fry's  Election  Case,  71  Pa.  St.  302  (10  Am.  R.  698) ;  Dale 
v.  Irwin,  78  111.  170 ;  Vanderpoel  v.  (yHanlon,  53  Iowa,  246. 

Where,  however,  the  intention  is  formed  to  make  the  col- 
lege town  the  place  of  residence,  and  that  place  is  selected  as 
the  domicile,  then  the  person  who  does  this  in  good  faith  be- 
comes a  qualified  voter. 

In  Vanderpoel  v.  O'ltanlon,  supra,  the  court  said,  speak- 
ing of  a  student :  "  It  would  probably  be  admitted,  if,  when 
he  went  to  Iowa  City,  or  at  any  time  thereafter  before  he 
offered  to  vote,  his  intention  was  to  make  that  place  his  home 
and  residence  when  he  ceased  to  attend  the  university,  that 
such  place  was  and  became  his  place  of  residence  in  such  a 
sense  that  he  would  have  become  a  legal  voter  in  Johnson 
county."  Judge  McCrary  says :  "  It  will  be  found  from  an 
examination  of  these  authorities,  and  from  a  full  considera- 
tion of  the  subject,  that  the  question  whether  or  not  a  stu- 
dent at  college  is  a  bona  fide  resident  of  the  place  where  the 
college  is  located,  must  in  each  case  depend  upon  the  facts. 
He  may  be  a  resident  and  he  may  not  be.  Whether  he  is  or 
not  depends  upon  the  answer  which  may  be  given  to  a 
variety  of  questions,  such  as  the  following :  Is  he  of  age  ? 
Is  he  fully  emancipated  from  his  parents'  control  ?  Does  he 
regard  the  place  where  the  college  is  situated  as  his  home,  or 
has  he  a  home  elsewhere  to  which  he  expects  to  go,  and  at 
which  he  expects  to  reside  ?"     McCrary  Elections,  sec.  41. 

The  case  of  Sanders  v.  Getchell,  76  Maine,  158  (49  Am. 
R.  606),  is  a  strong  one,  for  there  the  Constitution  of  the  State 
provided  that  "  The  residence  of  a  student  at  any  seminary 
of  learning  shall  not  entitle  him  to  the  right  of  suffrage  in 
the  town  where  such  seminary  is  situated,"  yet  it  was  held 
that  a  student  might  acquire  a  residence.  In  the  course  of 
the  opinion  it  was  said  :  "  It  is  clear  enough  that  residing  in 
a  place  merely  as  a  student  does  not  confer  the  franchise. 
Still  a  student  may  obtain  a  voting  residence,  if  other  condi- 
tions exist  sufficient  to  create  it.    Bodily  residence  in  a  place. 
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coupled  with  an  intention  to  make  such  a  place  a  home,  will 
establish  a  domicile  or  residence." 

It  can^  we  conceive,  make  no  difference  that  the  person  is 
a  student,  if  he  has  in  good  faith  elected  to  make  the  place 
where  the  college  is  located  his  residence,  since  there  is  no 
imaginable  reason  why  a  person  may  not  be  both  a  student 
at  a  college  and  a  resident  of  the  place  where  the  college  is 
situated.  If  he  is  at  the  place  merely  as  a  student,  then  he 
is  not  a  resident;  but  if  he  has  selected  that  place  as  his 
abode,  he  acquires  a  residence  which  entitles  him  to  vote,  if  j 
he  possesses  the  other  qualifications. 

It  is  said  by  appellant's  counsel  that  "  To  effect  a  change 
of  domicile,  there  must  be  intention  and  act  united — the 
fact  of  residence  and  the  intention  of  remaining."  In  sup- 
port of  this  proposition,  counsel  cite  McCrary  Law  of  Elec- 
tions, 39,  40;  Cooley  Const.  Lira.  604;  2  Kent  Com.  431; 
Astleyv.Capron,  89 Ind.  167;  Culbertsonv. Board,  etc.,  52  Ind. 
361;  McCollem  v.  White,  23  Ind.  43;  Maddox  v.  State,  32 
Ind.  111. 

The  counsel's  statement  is,  doubtless,  an  accurate  one,  but 
here  the  intention  and  the  act,  as  the  trial  court  found,  did 
unite,  and  we  think  this  finding  js  fully  sustained  by  the  tes- 
timony before  the  court*  It  is  not  necessary,  however,  that 
there  should  be  an  intention  to  remain  permanently  at  the 
chosen  domicile;  it  is  enough  if  it  is  for  the  time  the  home 
of  the  voter  to  the  exclusion  of  other  places. "  Judge  Cooley 
says :  "  A  person's  residence  is»the  place  of  his  domicile,  or 
the  place  where  his  residence  is  fixed  without  any  present 
intention  of  removing  therefrom."  Cooley  Const.  Lim. 
(5th  ed.)  754.  Judge  Story  makes  substantially  the  same 
statement  of  the  rule.     Conflict  of  Laws,  section  43. 

In  the  case  of  Cessna  v.  Meyers,  reported  and  strongly 
approved  by  Judge  McCrary,  it  was  said:  "A  man  may 
acquire  a  domicile,  if  he  be  personally  present  in  a  place 
and  elect  that  as  his  home,  even  if  he  never  design  to 
remain  there  always,  but  design  at  the  end  of  some  short 
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time  to  remove  and  acquire  another.  A  clergyman  of  the 
Methodist  church  who  is  settled  for  two  years  may  surely 
make  his  home  for  two  years  with  his  flock,  although  he 
means,  at  the  end  of  that  period,  to  remove  and  gain  an- 
other." McCrary  Elections,  p.  496  ;  Id.,  section  38.  This 
principle  was  applied  to  the  case  of  a  student  of  Andover  col- 
lege, in  Pvinam  v.  Johnson,  10  Mass.  488,  where  it  was  said: 
"A  residence  at  a  college  or  other  seminary,  for  the  purpose 
of  instruction,  would  not  confer  a  right  to  vote  in  the  town 
where  such  an  institution  exists,  if  the  student  had  not  sev- 
ered himself  from  his  father's  control,  but  resorted  to  his 
house  as  a  home,  and  continued  under  his  direction  and  man- 
agement. But  such  residence  will  give  a  right  to  vote  to  a 
citizen  not  under  pupilage,  notwithstanding  it  may  not  be 
his  expectation  to  remain  there  forever."  In  this  instance, 
the  citizens,  having  taken  up  a  residence  in  Bloomington  and 
having  no  other  home,  were  entitled  to  vote  there,  although 
they  may  not  have  intended  to  remain  there  always.  It  is 
frequently  said  in  the  books  that  a  man  must  have  a  home 
somewhere,  and  it  is  agreed  that  this  home  is  at  the  place 
where  he  is  bodily  present  with  the  intention  of  making  it 
his  domicile,  although  he  may  have  in  view  a  change  of  res- 
idence at  some  future  time.  Cooley  Const.  Lim.,  754; 
McCrary  Elections,  section  39. 

The  intention  to  remain  is,  as  Judge  McCrary  says,  "  en- 
tirely consistent  with  a  purpose  to  remove  at  some  future  in- 
definite time."  It  can  hardly  be  doubted  that  a  man  living 
in  Evansville  is  a  resident  of  that  city,  although  he  may  in- 
tend to  remove  to  Indianapolis  either  at  a  fixed  time  or  at 
an  indefinite  period  in  the  future.  So,  if  a  man  should  take 
a  business  position  at  Bloomijagton,  intending  to  remain  as 
long  as  the  business  required,  he  would  acquire  a  residence 
at  that  place,  even  though  his  purpose  may  be  to  return  at 
some  future  time  to  the  place  of  his  former  residence.  Of 
course,  a  removal  without  any  intention  of  making  the  place 
the  domicile  would  not  secure  a  residence,  no  matter  how 
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long  the  person  intended  to  remain ;  but  if  the  intention  was 
to  make  the  place  the  domicile,  a  legal  residence  would  be 
acquired. 

The  question  asked  the  witnesses  Hooper,  Fesler  and 
Rabb  was  also  asked  the  witness  Kinzie,  but,  as  the  record 
shows,  he  was  required  to  answer,  and  did  substantially  an- 
swer, so  that  no  available  point  can  be  made  on  the  ruling  on 
the  question  presented  on  his  testimony. 

We  have  followed  counsel  in  their  argument  without  decid- 
ing, or  assuming  to  decide,  directly  or  indirectly,  whether 
the  question  for  whom  he  voted  can  in  any  case  be  asked  a 
voter.  We  have  taken  it  as  granted,  for  the  sake  of  the  ar- 
gument, that  our  statute  is  valid.  In  the  absence  of  any 
argument,  we  have  thought  it  better  to  refrain  from  expressing 
any  opinion  upon  the  validity  of  the  statute.  McCrary  Elec- 
tions, section  297. 

The  evidence  introduced  by  the  parties  showed  that  the 
ballots  of  the  electors  were  "  strung,"  as  the  law  requires,  and 
were  placed  in  a  bag  and  sealed  in  accordance  with  the  pro- 
visions of  the  statute.  All  the  officers  through  whose  hands 
the  ballots  passed  testified  that  they  had  not  been  tampered 
with,  and  the  officers  in  charge  of  the  sealed  bags  testified 
that  the  seals  had  not  been  broken,  and  that  there  had  been 
no  change  of  the  ballots  in  any  shape  or  form. 

David  W.  Barron  was  called  by  the  appellant,  and  a  ques- 
tion was  propounded  to  him,  to  which  an  objection  was  inter- 
posed. Upon  this  objection  the  court  directed  an  argument, 
and  after  the  argument  requested  counsel  to  put  their  ques- 
tion so  as  to  save  their  exception  ;  thereupon,  as  the  record 
recites,  one  of  appellant's  counsel  said  :  "  We  want  the  fec- 
ord  to  show  that  Mr.  Enoch  Fuller,  the  clerk  of  the  Monroe 
Circuit  Court,  at  the  request  of  counsel  for  the  defendant, 
hands  to  the  witness  the  ballots  purporting  to  be  the  ballots 
of  Benton  township,  Monroe  county,  and  the  same  ballots 
testified  to  by  the  witnesses  Browning  and  Fuller ;  and  coun*- 
sel  asks  the  witness  to  examine  the   ballots,  which  he  now 
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does,  and  the  defendant  offers  to  prove  by  the  witness  that  he 
can,  by  certain  indications  that  he  will  be  able  to  give,  and 
distinguishing  marks  to  which  he  will  be  able  to  testify,  depose 
that  nine  of  the  ballots  that  he,  the  witness,  now  selects,  were 
not  taken  out  of  the  ballot-box  in  counting  the  votes  at  the 
last  election  in  Benton  township,  were  not  found  in  the  ballot- 
box,  were  not  counted  by  the  election  officers,  were  not  placed 
upon  the  string,  were  not  put  in  the  election-pouch,  were  not 
counted,  and  were  not  returned  to  the  county  clerk's  office." 

In  various  other  forms  evidence  was  offered  tending  to 
prove  a  wrongful  interference  with  the  election  papers  and  a 
wrongful  change  of  ballots. 

We  think  this  evidence  was  competent.  The  ultimate 
question  for  decision  in  such  cases  as  this  is,  who  received  the 
highest  number  of  legal  votes?  Dobyns  v.  Weadon,  50  Ind* 
298 ;  Hadky  v.  Gutridge,  58  Ind.  302  ;  State,  ex  rel.,  v. 
Shay,  101  Ind.  36. 

It  is  the  eligible  candidate  who  receives  the  highest  number 
of  the  votes  of  the  qualified  electors  that  is  entitled  to  the 
office.  MeCrary  Law  of  Elections,  sections  219,  221.  It 
was,  therefore,  competent  for  the  appellant  to  reduce  the 
number  of  votes  credited  to  the  appellee  by  showing,  if  he 
could,  that  such  votes  were  illegal,  or  by  showing  that,  by 
changing  the  ballots,  or  by  wrongfully  interfering  with  the 
election  papers,  a  greater  number  of  votes  were  credited  to 
him  than  he  was  entitled  to  under  the  law. 

Notwithstanding  the  fact  that  illegal  votes  may  have  been 
cast  for  the  appellant,  or  corrupt  practices  have  resulted  in 
benefit  to  him,  still,  if  these  illegal  votes  or  improper  practices 
resulted  in  benefit  to  his  opponent,  the  appellant  had  a  right, 
if  he  could,  to  establish  these  illegal  acts  by  competent  wit- 
nesses. If,  on  a  just  count  of  all  the  legal  votes,  the  appel- 
lant was  entitled  to  the  office,  he  could  not  be  deprived  of  it 
because  some  illegal  votes  were  cast  for  him,  or  some  wrongs 
perpetrated  by  others  in  his  behalf.  If  there  was  fraud  on 
the  part  of  the  election  officers,  resulting  in  injury  to  the  ap- 
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pellant,  he  had  a  right  to  show  it  by  direct  or  indirect  evi- 
dence.     Wheat  v.  Ragsdale,  27  Ind.  191. 

We  do  not  doubt  that  the  ballots  are  the  best  evidence 
when  they  are  the  ballots  -  that  were  actually  cast  by  the 
electors.  Reynolds  y.  State,  ex  re/., 61  Ind.  392;  Duson  v. 
Thompson,  32  La.  Ann.  861 ;  Hudson  v.  Solomon,  19  Kans. 
177;  Dorey  v.  Lynn,  31  Kans.  758 ;  State,  exrel,  v.  Sutton, 
m  Ind.  300. 

But  here  the  question  is,  were  ballots  fraudulently  put  in 
the  box  ?  If  the  ballots  were  not  those  cast  by  the  electors, 
then  they  were  destitute  of  validity.  Fraud  vitiates  every- 
thing. If,  therefore,  the  ballots  counted  for  the  appellee  were 
not  those  cast  by  the  electors,  they  were  vitiated  for  all  pur- 
poses, and  that  they  were  vitiated  the  appellant  had  a  right 
to  show  by  direct  or  indirect  evidence.  He  was  not  restricted 
to  the  ballots  themselves,  but  had  a  right  to  impeach  their 
validity.  Fraud  could  seldom  be  proved  if  the  attacking 
party  were  held  to  the  written  instrument;  but  lie  is  not  so 
restricted ;  on  the  contrary,  he  may  show  fraud  by  extrinsic 
evidence.  On  their  face  ballots  are  prima  facie  valid  if  they 
come  from  the  proper  place  and  the  proper  custodian,  but 
they  may,  nevertheless,  be  attacked  on  the  ground  of  fraud. 
In  such  an  attack  the  assailant  encounters  the  prima  facie 
case  which  confronts  him,  but  he  is  not  barred  of  a  right  to 
make  an  assault,  although  in  making  it  he  assumes  the  burden 
of  overthrowing  the  case  the  ballots  make  against  him. 

We  do  not,  of  course,  assume  that  the  excluded  evidence 
establishes  fraud,  for  that  would  be  an  improper  assumption 
for  any  court  to  make  upon  a  question  as  to  the  admissibility 
of  evidence ;  nor,  on  the  other  hand,  can  we  assume  to  de- 
cide that  it  does  not  tend  in  that  direction.  All  that  it  is 
now  proper  to  do  is  to  decide,  as  we  do,  that  the  evidence 
offered  by  the  appellant  was  competent  upon  that  question.  It 
is  said  by  appellee's  counsel  "  that  such  flimsy  evidence  is 
not  admissible/'  but,  in  saying  this,  counsel  indicate  that 
they  mistake  the  difference  between  credible  and  competent 
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testimony.  Evidence  may  not  be  entitled  to  great  weight 
and  yet  not  be  incompetent.  Here  the  question  is  not  as  to 
the  credibility  of  the  evidence,  but  as  to  its  competency. 

It  may  be  true,  as  counsel  assert,  that  the  evidence  is  not 
entitled  to  credit  as  against  the  other  evidence,  but  that  does 
not  affect  the  question  of  its  admissibility,  and  that  is  the  only 
question  presented  by  the  ruling  excluding  it.  In  deciding 
that  testimony  is  admissible  courts  do  not  decide  upon  its 
weight.  If  it  is  competent  it  must  be  admitted.  This  is  a 
settled  rule  of  law  bv  which  we  must  abide.     Harbor  v. 

m 

Morgan,  4  Ind.  158  ;  Hall  v.  Henline,  9  In<J-  256  ;  Xave  v. 
Flack,  90  Ind.  205  (46  Am.  R.  205) ;  Boots  v.  Canute,  94 
Ind.  408;  Lanman  v.  Crooker,  97  Ind.  163,  168  (49  Am. 
R.  437) ;  Union  31.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63  ; 
Grand  Rapids,  etc.,  R.  R:  Co.  v.  Dillcr,  110  Ind.  223. 

In  excluding  the  evidence  to  which  we  have  referred  the 
court  erred. 

The  appellee  contends  that  the  evidence  is  not  all  in  the 
record,  and  in  this  he  is  supported  by  the  cases  of  Fahlor  v. 
State,  108  Ind.  387,  and  Lyon  v.  Davis,  111  Ind.  384.  But 
there  is  such  evidence  in  the  record  and  the  rulings  are  so 
presented  as  that  it  is  our  duty  to  decide  the  questions  made 
on  the  rulings  excluding  the  evidence  offered  by  the  appel- 
lant. Sutherland  v.  Hankins,  56  Ind.  343 ;  Johnson  v.  Wiley, 
74  Ind.  233 ;  Shorb  v.  Kinzie,  80  Ind.  500;  Shiiner  v.  Butler 
University,  87  Ind..  218  (220);  Pavey  v.  Wintrode,  87  Ind. 
379  ;  Conden  v.  Moimingstar,  94  Ind.  150;  .Hedrick  v.  D. 
M.  Osborne  &  Co.,  99  Ind.  143. 

Judgment  reversed,  with  instructions  to  award  a  new  trial. 

Filed  Nov.  3, 1887 ;  petition  for  a  rehearing  dismissed  Jan.  21, 1888. 
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Supreme  Court. — Proof  of  Essential  Fact  Contrary  to  Verdict, — Reversal  of 
Judgment. — When  there  is  clear  and  convincing  proof  of  an  essential  fact 
contrary  to  the  finding  of  the  jury,  and  no  evidence  fairly  tending  to 
sustain  the  verdict,  it  will  be  set  aside. 

Same. — Contradicted  Evidence. — Where  competent  and  reasonable  evidence 
appears  in  the  record,  which,  if  believed,  necessarily  tends  to  support  the 
finding,  the  Supreme  Court  can  not  say,  however  much  such  evidence 
may  be  opposed  by  other  testimony,  that  it  is  conclusively  contradicted. 

Life  Insurance.— Cause  of  Death. — Physician9  s  Certificate. — Instruction  to 
Jury. — Bright9 8  Disease. — In  an  action  upon  a  life  insurance  policy,  it  is 
not  error  to  refuse  to  instruct  the  jury  that  if  the  certificate  of  the  at- 
tending physician  contained  a  statement  that  the  assured  died  of  Bright's 
disease,  the  jury  might  consider  such  statement  as  tending  to  show  that 
he  was  afflicted  with  that  malady  when  he  signed  the  application  for 
insurance.         • 

Same. — Inference  from  Physician's  Statement. — The  inference  to  be  drawn 
from  the  statement  in  the  certificate  as  to  the  immediate  cause  of  the 
death  of  the  assured,  was  a  proper  subject  for  argument,  but  was  not  a 
question  for  instruction  to  the  jury  as  to  what  it  tended  to  prove,  out- 
side of  the  facts  recited  on  its  face. 

Same. — Breach  of  Warranty. — Ailment  Unknown  to  Assured. — Bright? s  Dis- 
ease.— An  instruction  that  if  the  assured  had,  at  the  time  of  making 
his  application,  some  affection  or  ailment  of  any  organ  inquired 
about,  of  a  character  so  well  defined  as  to  materially  derange  for  a 
time  its  functions,  such  ailment,  whether  known  to  the  assured  or  not, 
would  avoid  the  policy,  and  that  this  would  be  so  with  reference  to 
Bright's  disease  of  the  kidneys,  if  such  a  disease  as  that  mentioned,  is 
correct. 

Same. — Interrogatory  to  Jury. — Scientific  Knowledge. —  Withdrawal  of  Question 
by  Court. — The  trial  court  may  withdraw  from  the  jury  a  hypothetical 
question  which,  on  account  of  the  scientific  knowledge  required,  the 
jury  report  their  inability  to  answer. 

From  the  Marion  Superior  Court. 

F.  M.  Finch  and  J.  A.  Finch,  for  appellant. 

G.  darter  and  J.  N.  Binford,  for  appellee. 

Mitchell,  C.  J. — Nettie  Yung  sued  the  Continental  Life 
•Insurance  Company  to  recover  the  amount  alleged  to  be  due 
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her  on  a  policy  of  life  insurance,  issued  on  the  30th  day  of 
June,  1883,  on  the  life  of  Christian  Yung,  the  plaintiff's 
husband. 

The  complaint  alleges  that  the  death  of  Christian  Yung 
occurred  on  the  4th  day  of  August,  1883,  and  that  all  of 
the  conditions  of  the  policy  had  been  duly  kept  and  per- 
formed on  the  part  of  the  plaintiff  and  the  assured. 

The  company  defended  upon  the  ground  that  there  had 
been  a  breach  of  the  warranties. contained  in  the  application 
and  policy,  in  that,  by  his  answers  to  certain  questions  pro- 
pounded in  the  application,  the  assured  had  represented, 
among  other  things,  that  he  then  had  no  disease  of  the  kid- 
neys, or  of  the  urinary  or  generative  organs,  when  the  truth 
was,  that,  before  and  at  the  time  of  making  the  application, 
he  was  afflicted  with  a  disease  known  as  "  Bright's  disease," 
which  rendered  insurance  on  his  life  more  than  ordinarily 
hazardous.     There  was  a  trial  and  verdict  for  the  plaintiff. 

The  only  controverted  question  was  whether  or  not  the 
insured  was  afflicted  with  Bright's  disease  at  the  time  he 
made  and  signed  his  application  for  insurance.  Upon  this 
point  the  evidence  was  conflicting.  The  plaintiff  below  in- 
troduced evidence  tending  to  show  that  the  assured  was  at 
that  time  in  robust  health  and  free  from  disease  or  ailment, 
while  the  insurance  company  produced  a  medical  witness 
who  testified  that  a  short  time  prior  to  the  making  of  the 
application  he  had  subjected  the  urine  of  the  assured  to  a 
chemical  and  microscopical  examination,  and  in  that  manner 
had  found  out  that  he  was  afflicted  with  Bright's  disease  in 
a  stage  so  far  advanced  as  to  be  incurable.  There  was  other 
evidence  supporting  the  theory  of  the  defence.  The  plaintiff, 
on  the  other  hand,  produced  medical  witnesses  in  rebuttal, 
who  testified  that  all  the  symptoms  relied  on  to  indicate  the 
presence  of  Bright's  disease,  as  testified  to  by  the  doctor  who 
made  the  examination,  might  be  produced  by,  and  result 
from,  other  and  merely  temporary  causes,  such* as  a  cold, 
affecting  the  organs  involved,  and  the  like.     Apparently 
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liable  testimony  was  also  given  to  the  effect  that  it  was 
practically  impossible  to  determine  satisfactorily  from  one 
examination  whether  a  patient  had  Bright's  disease,  or 
eome  other  less  aggravated  malady  of  a  similar  but  tem- 
porary character.  Taking  all  the  evidence  together,  it 
fairly  became  a  question  for  the  determination  of  the  jury 
whether  or  not  the  defence  was  sustained.  We  agree,  that 
whenever  it  can  be  said  that  there  is  clear  and  convincing 
proof  of  an  essential  fact,  contrary  to  the  finding  of  the 
jury,  and  that  the  verdict  is  without  any  evidence  fairly 
tending  to  sustain  it,  the  verdict  ought  not  to  stand.  Stringer 
v.  Northwestern  M.  L.  Ins.  Co.,  82  Ind.  100;  Norwood  v. 
Harness,  98  Ind.  134  (49  Am.  R.  739),  and  cases  cited. 
This  can  not  be  said  of  the  present  case. 

It  is  contended,  however,  that  the  evidence,  if  there  is 
any,  in  support  of  the  finding,  is  clearly  and  conclusively 
-contradicted,  and  that  hence  a  new  trial  must  be  ordered. 

That  the  evidence  which  tends  to  support  the  finding  may 
be  contradicted,  does  not  justify  this  court  in  ordering  a  new 
trial.  Where  competent  evidence  appears  in  the  record, 
which,  if  believed,  necessarily  tends  to  support  the  finding, 
unless  the  evidence  relied  on  is  of  such  a  character  as  that,  to 
believe  it,  would  necessarily  involve  an  absurdity  in  reason, 
or  an  impossibility  according  to  the  very  nature  of  things, 
this  court  can  not  say,  however  much  such  evidence  may  be 
opposed  by  other  testimony,  that  it  is  conclusively  con- 
tradicted. 

The  impracticability  of  applying  a  rule  such  as  that  con- 
tended for  was  very  clearly  demonstrated  in  Fort  Wayne, 
<etc,  B.  B.  Co.  v.  Husselman,  65  Ind.  73. 

In  its  sixth  instruction,  the  defendant  asked  the  court  to 
oharge  the  jury,  in  substance,  that  if  the  certificate  of  the 
death  of  the  assured,  made  by  the  attending  physician  and 
furnished  to  the  company  by  the  plaintiff  or  her  son,  con- 
tained a  statement  to  the  effect  that  the  assured  died  of 
Vol.  113.— 11 
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Bright's  disease,  then  such  statement  might  be  considered  by 
the  jury  as  tending  to  support  the  theory  that  the  assured 
was  afflicted  with  that  ailment  at  the  time  he  signed  the  ap- 
plication for  insurance.  The  court  declined  so  to  charge, 
but,  as  pertinent  to  that  subject,  instructed  the  jury  that  if 
the  certificate  mentioned  contained  a  statement  of  the  dis- 
ease of  which  the  assured  died,  the  jury  might  regard  such 
statement  as  true.  In  our  opinion  the  company  had  no  rea- 
son to  complain  of  the  refusal  to  give  the  charge  requested. 
The  inference  to  be  drawn  from  the  statement  in  the  certifi- 
cate of  the  attending  physician,  concerning  the  immediate 
cause  of  the  death  of  the  assured,  was  a  proper  subject  for 
argument  to  the  jury,  but  it  was  manifestly  not  a  question 
of  law  for  the  court  to  instruct  the  jury  upon  and  direct 
them  as  to  what  the  certificate  tended  to  prove,  outside  of 
the  facts  recited  on  its  face.  Union  Mutual  L.  Ins.  Co.  v. 
Buchanan,  100  Iud.  63. 

In  its  fifth  instruction  to  the  jury,  the  court  charged  to  the 
effect  that  if  the  assured  had,  at  the  time  of  making  his  ap- 
plication, some  affection  or  ailment  of  some  one  or  more  of 
the  organs  inquired  about  in  the  application,  which  ailment 
was  of  a  character  so  well  defined  and  marked  as  materially 
to  derange  for  a  time  the  functions  of  such  organ,  such  ail- 
ment, whether  known  to  the  assured  or  not,  would  avoid  the 
policy;  to  which  was  added  "and  this  would  be  so  with 
reference  to  Bright's  disease  of  the  kidneys,  if  it  was  such  a 
disease  as  I  have  just  mentioned." 

So  much  of  the  charge  as  is  quoted  above  is  said  to  be 
fatally  erroneous.     In  this  we  do  not  concur. 

The  instruction  in  its  general  scope  is  strictly  in  harmony 
with  the  law  as  announced  in  Connecticut  Mut.  Life  Ins.  Co, 
v.  Union  Trust  Co.,  112  U.  S.  250,  and  other  well  considered 
cases,  and,  in  view  of  the  evidence  given,  the  concluding 
sentence  was  not  objectionable.  Cushman  v.  United  States 
Life  Ins.  Co.,  70  N.  Y.  72. 

If,  at  the  time  the  assured  made  his  application  for  insur- 
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ance,  he  bad  no  functional  disorder,  involving  the  organs 
about  which  inquiry  was  made,  it  is  difficult  to  perceive  how 
he  could  have  been  affected  with  Bright's  disease  of  the  kid- 
neys, if,  as  the  testimony  tends  to  show,  the  presence  of  that 
disease  is  manifested  by  functional  disorder.  An  ailment 
which  produces  no  disorder,  and  of  the  presence  of  which  the 
person  affected  is  unconscious,  can  hardly  be  said  to  be  a  dis- 
ease within  the  meaning  of  an  insurance  contract. 

We  are  of  opinion  that  the  company  has  no  just  ground 
of  complaint   growing  out   of  the  giving   or  refusing   of 

charges. 

The  fourth  interrogatory  submitted  by  the  defendant  be- 
low required  the  jury  to  answer  a  purely  hypothetical  ques- 
tion, relating  to  chemical  and  microscopical  tests  of  the  urine, 
and  the  diseases  indicated  by  such  tests  under  certain  sup- 
posed conditions.  After  the  jury  had  retired  they  notified 
the  court  of  their  inability  to  answer  the  above  interrogatory. 
Thereupon  the  court,  of  its  own  motion,  withdrew  it  from 
the  jury  over  the  defendant's  objection. 

There  was  manifest  impropriety  in  submitting  the  inter- 
rogatory in  question  to  the  jury  in  the  first  place.  It  could 
only  have  been  answered  by  men  skilled  in  the  sciences  to 
which  it  pertained,  and  the  application  of  those  sciences  to 
the  discovery  of  disease,  and  when  answered  the  answer  would 
have  been  merely  evidentiary.  It  was  within  the  discretion 
of  the  court  to  withdraw  it  from  the  jury  upon  being  apprised 
of  its  nature,  and  that  the  jury  were  unable  to  answer  it. 

Concerning  certain  questions  made  upon  rulings  of  the 
court  in  respect  to  the  admission  of  evidence,  it  is  only  neces- 
sary to  say  we  have  considered  the  questions  and  find  no 
error. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jan.  25, 1888. 
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Taylor  et  al.  v.  Johnson. 

Supreme  Court. — Pleading. — Defective  Complaint. — Where  a  complaint  is 
challenged  for  the  first  time  in  the  Supreme  Court  it  must  be  radically 
and  fatally  defective,  wholly  omitting  tbe  averment  of  material  and 
necessary  facts  essential  to  the  existence  of  the  cause  of  action  attempted 
to  be  stated  therein,  to  authorize  or  require  the  reversal  of  the  judgment 
on  account  of  the  alleged  insufficiency  of  facts  set  out  in  the  pleading. 

Fraudulent  Convey a.nce. —  Pleading. —  Complaint. —  Necessary  Averment* 
of. — Supreme  Court. — In  an  action  by  a  creditor  to  annul  and  set  aside  an 
alleged  fraudulent  conveyance  of  real  estate,  the  plaintiff  must  show  by 
the  averments  of  his  complaint,  not  only  that  the  grantor  in  such  con- 
veyance had  no  other  property  subject  to  execution  at  the  date  of  the 
conveyance,  but  that  he  had  no  such  property  at  the  time  of  the  com- 
mencement of  the  action ;  and  a  complaint  without  such  averments  may 
be  successfully  challenged  for  the  first  time  in  the  Supreme  Court. 

From  the  Starke  Circuit  Court. 

G.  W.  Beeman  and  F.  Church,  for  appellants. 
H.  R.  Bobbins,  J.  if.  Howard  and  T.  J.  Merrifield,  for  ap- 
pellee. 

Howk,  J. — In  this  case,  all  the  appellants  jointly,  and  ap- 
pellant Mary  M.  Thomas  separately,  who  were  all  defendants 
below,  assigned  here  as  the  only  error  for  which  they  ask 
the  reversal  of  the  judgment  herein,  that  appellee's  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

In  his  complaint,  appellee,  Johnson,  alleged  that,  on  the 
13th  day  of  September,  1883,  he  recovered  judgment  against 
defendant  John  A.  Taylor,  in  the  Pulaski  Circuit  Court,  for 
the  sum  of  $3,000,  in  an  action  against  said  John  A.  Taylor 
for  damages  for  an  assault  and  battery  by  him  committed  on 
the  person  of  plaintiff,  Johnson,  on  July  18th,  1882;  that 
while  said  judgment  was  in  full  force,  in  pursuance  of  a 
fraudulent  combination  between  defendant  John  A.  Tavlor 
and  his  co-defendants,  Lydia  M.  Taylor,  Mary  M.  Thomas 
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and  Lyman  F.  Thomas,  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  his,  John  A.  Taylor's,  creditors  and 
plaintiff,  Johnson,  defendants  John  A.  Taylor  and  Lydia  M. 
Taylor,  his  wife,  on  the  15th  day  of  September,  1883,  con- 
veyed to  defendant  Mary  M.  Thomas,  wife  of  defendant 
Lyman  F.  Thomas,  lots  numbered  4  and  7  in  "block  No.  2 
of  Rose's  addition  to  the  town  of  Hamlet,  in  Starke  county, 
Indiana,  a  copy  of  which  conveyance  was  filed  with  and 
made  part  of  such  complaint;  that  defendant  Mary  M. 
Thomas  received  and  accepted  such  conveyance  for  the 
fraudulent  purpose  aforesaid,  and  with  full  knowledge  of 
the  fraudulent  purpose  for  which  such  conveyance  to  her 
had  been  made  as  aforesaid. 

Appellee,  Johnson,  further  averred  that,  on  the  31st  day  of 
July,  1882,  prior  to  the  execution  of  the  conveyance  afore- 
said, an  order  of  attachment  was  duly  issued  out  of  the 
clerk's  office  of  the  court  below,  a  copy  of  which  order  or 
writ  was  filed  with  and  made  part  of  such  complaint;  that 
the  lien  created  by  said  order  or  writ  still  attached  to  the 
above  described  real  estate:  that  such  order  or  writ  was 
placed  in  the  hands  of  the  sheriff  of  Starke  county,  com- 
manding him  to  seize  the  personal  property,  attach  the  lands 
of  the  defendant  in  Starke  county,  not  exempt  from  execution, 
or  enough  thereof  to  satisfy  plaintiff's  claim ;  that  said  order 
or  writ,  on  the  day  it  was  placed  in  such  sheriff's  hands,  to 
wit,  July  31st,  1882,  became  and  had  since  continued  to  be, 
"until  the  present  time"  (October  15th,  1885),  a  lien  on  the 
above  described  real  estate;  that,  on  September  13th,  1883, 
judgment  was  rendered  in  plaintiff's  favor  and  against  de- 
fendant John  A.  Taylor  for  $3,000,  which  judgment  was 
still  unsatisfied,  and  was  so  rendered  in  and  by  the  Pulaski 
Circuit  Court,  on  a  change  of  venue  from  the  court  below; 
that,  on  the  15th  day  of  September;  1883,  the  date  of  the 
execution  of  the  aforesaid  fraudulent  conveyance  by  defend- 
ants John  A.  Taylor  and  Lydia  M.  Taylor,  his  wife,  to  their 
co-defendants,  all  such  defendants  were  fully  aware  that  said 
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conveyance  was  fraudulent,  and  that  no  consideration  was 
paid  therefor;  that  such  conveyance  was  made  for  the  sole 
purpose  of  cheating,  hindering  or  delaying  the  collection  of 
the  aforesaid  judgment,  of  which  purpose  all  the  defendants 
were  fully  apprised  at  the  time  such  judgment  was  so  ren- 
dered by  the  Pulaski  Circuit  Court;  that,  on  the  14th  day 
of  June,  1884,  plaintiff  caused  an  execution  to  be  issued  by 
the  clerk  of  the  Pulaski  Circuit  Court,  directed  to  the  sheriff 
of  Starke  county,  commanding  him  to  levy  the  said  sum  of 
$1,583.38  of  the  property  of  defendant  John  A.  Taylor  for 
the  use  of  James  R.  Johnson,  the  plaintiff  herein;  and  that 
by  reason  of  the  aforesaid  fraudulent  conveyance,  for  the 
fraudulent  purpose  aforesaid,  the  sheriff  aforesaid  failed  and 
was  unable  to  make  a  levy  on  said  John  A.  Taylor's  prop- 
erty and  said  house  and  lots  in  Hamlet,  described  as  afore- 
said ;  that,  notwithstanding  said  false  and  fraudulent  convey- 
ance by  said  John  A.  and  Lydia  M.  Taylor  to  said  Mary  M. 
Thomas,  the  said  grantors  continued  and  still  continue  in 
possession,  and  occupy,  use  and  control  the  above  described 
property  as  though  no  conveyance  had  been  made;  and  that, 
at  the  date  of  the  aforesaid  fraudulent  conveyance,  defend- 
ant John  A.  Taylor  had  no  other  property  subject  to  execu- 
tion which  could  be  attached  or  levied  on  at  that  time,  and 
had  not  money. enough  at  that  time  to  pay  off  and  satisfy 
the  judgment  already  taken  against  him.  Wherefore  plain- 
tiff prayed  that  the  conveyance  to  said  Mary  M.  Thomas 
might  be  decreed  to  be  null  and  void,  and  said  premises  be 
decreed  to  be  subject  to  sale  under  said  attachment  for  pay- 
ment of  said  judgment,  and  for  all  other  proper  relief. 

The  sufficiency  of  the  facts  stated  in  plaintiff's  complaint 
to  constitute  a  cause  of  action,  which  facts  we  have  given 
substantially  as  they  were  pleaded,  was  not  challenged  nor 
in  any  wise  called  in  question  in  the  court  below,  either  by 
demurrer  for  the  want  of  sufficient  facts  or  bv  motion  in  ar- 
rest  of  judgment,  by  any  or  all  of  the  defendants.  But  this 
question  is  presented  for  the  first  time  in  this  court,  as  we 
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have  seen,  and  it  is  the  only  question  presented  for  decision 
in  the  case  at  bar  by  appellants'  assignments  of  error.  When 
a  complaint  is  thus  challenged  here  for  the  first  time  it  must 
be  radically  and  fatally  defective — it  must  wholly  omit  the 
averment  of  material  and  necessary  facts  essential  to  the  ex- 
istence of  the  cause  of  action  attempted  to  be  stated  therein — 
to  authorize  or  require  the  reversal  of  the  judgment  below, 
by  reason  or  on  account  of  the  alleged  insufficiency  of  the 
facts  stated  in  such  complaint.  Donellan  v.  Hardy,  57  Ind. 
393  ;  Lassiter  v.  Jackmany  88  Ind.  118  ;  Baltimore,  etc.,  R. 
R.  Co.  v.  Kreiger,  90  Ind.  380 ;  Kinney  v.  Dodge,  101  Indr 
573 ;  Smith  v.  Smith,  106  Ind.  43 ;  Becknell  v.  Bechiell,  110 
Ind.  42. 

But  plaintiff's  complaint  herein  is  fatally  defective,  though 
its  sufficiency  is  challenged  here  for  the  first  time,  in  that  it 
wholly  omits  to  aver  one  fact  which,  under  our  decisions, 
must  be  averred  for  the  purpose  of  showing  that  plaintiff  had 
an  existing  cause  of  action  and  an  existing  right  to  maintain 
an  action  thereon  at  the  time  he  commenced  his  suit.  It  is 
shown  by  the  record  that  plaintiff  began  this  suit  on  the  15th 
day  of  October,  1885;  and  he  states  facts  in  his  complaint 
which  show  with  reasonable  certainty  that,  on  the  15th  day 
of  September,  1883,  the  date  of  the  alleged  voluntary  and 
fraudulent  conveyance  by  defendants  John  A.  and  Lydia  M. 
Taylor  to  said  Mary  M.  Thomas,  plaintiff  might  have  main- 
tained a  suit  to  have  such  conveyance  set  aside  and  declared 
void  as  against  the  creditors  of  ^id  John  A.  Taylor,  and  to 
have  subjected  the  lots  thereby  conveyed  to  said  Mary  M. 
Thomas  to  sale  for  the  payment  of  plaintiff's  judgment.  This 
is  so,  because  plaintiff  has  averred  that  at  the  date  of  such 
conveyance  defendant  John  A.  Taylor  had  no  other  property 
subject  to  execution  which  could  be  levied  on  at  that  time. 
This  is  not  enough,  however,  in  the  case  under  consider- 
ation ;  because,  as  we  have  seen,  this  suit  was  not  commenced 
for  more  than  two  years  after  the  date  of  such  voluntary  and 
fraudulent  conveyance.     In  such  a  case,  it  is  settled  by  our 
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decisions  that  plaintiff  must  show  by  the  averments  of  his 
complaint,  not  only  that  the  grantor  in  such  conveyance  had 
no  other  property  subject  to  execution  at  the  date  of  the  con- 
veyance, but  that  he  had  no  such  property  at  the  time  of  the 
commencement  of  the  action  and  the  filing  of  such  complaint. 
Cox  v.  Hunter,  79  Ind.  590,  and  cases  there  cited. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded, 
with  leave  to  plaintiff  to  amend  his  complaint. 

Filed  Jan.  25, 1888. 


No.  13,103. 

Peck  v.  Peck. 

Divoece. — Alimony, — Discretion  of  Tried  Court. — Unless  the  trial  court 
abuses  its  discretion  in  the  matter  of  allowing  alimony,  the  Supreme 
Court  will  not  interfere  with  its  judgment. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 
7.  F.  Palmer,  for  appellee. 

Elliott,  J. — The  trial  court  granted  the  appellee  a  di- 
vorce and  awarded  her  as  alimony  the  sum  of  three  hundred 
and  fifty  dollars.     Of  this  allowance  appellant  complains. 

A  very  broad  discretion  is  vested  in  the  trial  court  in  the 
matter  of  awarding  a  wife  alimony,  and  it  is  only  where  there 
is  a  manifest  abuse  of  discretion  that  this  court  will  interfere. 
It  rests  upon  the  appellant  in  such  cases  to  show  an  abuse  of 
discretion,  and  if  he  fails  to  do  so  his  appeal  will  be  unavail- 
ing.    In  this  case  the  appellant  has  signally  failed.     Iferi  v. 


NOVEMBER  TERM,  1887.  169 

Burns,  Administrator,  v.  The  Grand  Rapids  and  Indiana  Railroad  Co. 

Ifert,  29  Ind.  473;  Powell  v.  Powell,  53  Ind.  513;  Conn  v. 
Conn,  57  Ind.  323;  Eastes  v.  Eastes,  79  Ind.  363;  Metzler 
v.  Metzler,  99  Ind.  384 ;  Logan  v.  Logan,  90  Ind.  107, 

Judgment  affirmed. 

Filed  Jan.  25, 1888. 
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No.  13,753. 

Burns,  Administrator,  v.  The  Grand  Rapids  and        iss   28 
Indiana  Railroad  Company.  Im^m 

[160^87! 

Jurisdiction. — Actions  Ex  Delicto. — Liability  Arising  Under  Statute  of  An-      in   109/ 

164    4Aq( 
c*A«r  &afe. — An  action  for  damages  may  be  maintained  in  the  courts  of      ,  ' 

this  State  to  enforce  a  liability  accruing  under  the  statute  of  another      170       375 

State  for  the  death,  by  the  wrongful  act  of  the  defendant,  of  the  plain-  381 

tiff's  intestate,  the  statutes  of  both  States  npon  the  Bubject  involved 

being  of  the  same  import  and  character,  and  there  being  jurisdiction  of 

the  defendant    Buckles  v.  EUcrs,  72  Ind.  220,  modified  to  the  extent  of 

conflict. 

From  the  Allen  Superior  Court. 

L.  M.  Ninde,  for  appellant. 
W.  8.  CRourke,  for  appellee. 

Mitchell,  C.  J. — On  and  prior  to  the  24th  day  of  March, 
1886,  the  Grand  Rapids  and  Indiana  Railroad  Company  was 
operating  its  line,  which  extends  from  Fort  Wayne,  Indiana, 
to  the  northern  lakes,  in  the  State  of  Michigan.  The  com- 
plaint charges  that  while  so  engaged  the  defendant  company 
negligently  and  wrongfully  caused  the  death  of  William 
Burns,  the  plaintiff's  intestate,  while  the  latter  was  engaged 
in  the  line  of  his  duty  in  coupling  cars  at  Carey  Station,  in 
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the  State  of  Michigan,  the  intestate  being  at  the  time  an  em- 
ployee of  the  company. 

This  action  is  by  the  administrator  to  recover  damages 
which  he  alleges  have  accrued  to  the  decedent's  next  of  kin, 
whose  names  are  set  out  in  the  complaint. 

The  complaint  embraces  a  statute  of  the  State  of  Michigan, 
in  which  it  is  enacted  that  any  person  or  corporation,  by 
whose  wrongful  act,  neglect  or  default  the  death  of  any  per- 
son shall  be  caused,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  provided 
the  injury  shall  have  occurred  under  such  circumstances  as 
that  if  death  had  not  ensued  the  injured  person  would  have 
been  entitled  to  maintain  an  action.  The  action  is  to  be 
brought  in  the  name  of  the  personal  representative  of  the 
person  whose  death  has  been  caused,  and  the  amount  recov- 
ered is  to  be  distributed  to  the  persons  and  in  the  proportion 
provided  by  law  for  the  distribution  of  personal  property  of 
persons  dying  intestate.  The  jury  are  authorized  to  give 
such  damages  as  they  shall  deem  just  and  fair,  taking  into 
account  the  pecuniary  injury  resulting  from  the  death  to  the 
persons  entitled. 

It  may  be  remarked  that  this  statute  is  not  essentially  dis- 
similar to  that  regulating  the  safne  subject  in  the  State  of 
Indiana,  as  found  in  section  284,  R.  S.  1881. 

The  court  below  sustained  a  demurrer  to  the  complaint, 
upon  the  ground  that  jurisdiction  to  enforce  the  right  of  ac- 
tion and  liability,  which  it  is  alleged  accrued  in  the  State  of 
Michigan,  under  its  laws,  belonged  exclusively  to  the  courts 
of  that  State. 

The  propriety  of  this  ruling  is  the  only  question  involved 
in  this  appeal. 

It  is  a  settled  rule  of  the  common  law  that  the  death  of  a 
human  being  can  not  be  complained  of  as  a  cause  of  action 
in  a  civil  court.  In  the  absence  of  statutory  enactments,  ac- 
tions arising  ex  delicto,  for  injury  to  the  person,  abate  on  the 
death  of  the  person  injured,  and  do  not  survive  to  the  per- 


NOVEMBER  TERM,  1887.  171 


Bams,  Administrator,  v.  The  Grand  Rapids  and  Indiana  Railroad  Co. 

sonal  representatives,  the  maxim  actio  personalis  moritur  cum 
persona  being  of  universal  application. 

The  States  of  Indiana  and  Michigan  have  each  enacted,  as 
have  most  of  the  other  States,  statutes  like  that  the  substance 
of  which  is  above  set  out.  These  statutes,  while  they  do  not 
in  terms  revive  the  common  law  right  of  action  for  personal 
injury,  nor  make  it  survive  the  death  of  the  injured  person, 
create  a  new  right  in  favor  and  for  the  benefit  of  the  next  of 
kin  or  heirs  of  the  person  whose  death  has  been  wrongfully 
caused. 

Although  the  right  thus  created  is  purely  of  statutory 
origin,. its  nature  and  incidents,  and  the  conditions  upon 
which  a  recovery  may  be  had,  are  in  no  essential  respect  dif- 
ferent from  those  which  relate  to  an  ordinary  civil  action  to 
recover  damages  for  a  civil  injury.  There  is,  therefore,  as 
we  conceive,  no  propriety  in  the  suggestion,  sometimes  made, 
that  statutes  such  as  that  set  out  in  the  complaint  are  penal 
in  character.  The  recovery  is  not  a  penalty  inflicted  by  way 
of  punishment  for  the  wrong,  but  is  merely  compensatory  of 
the  damages  sustained  by  the  heirs  or  next  of  kin,  who  had, 
or  are  supposed  to  have  had,  a  pecuniary  interest  in  the  life 
of  the  intestate.  Mayhew  v.  Burns,  103  Ind.  328,  335.  If 
the  plaintiff  were  asserting  a  right  to  recover  a  penalty  a 
different  rule  would  prevail.  Carnahan  v.  Western  Union 
Tel  Co.,  89  Ind.  526  (46  Am.  R.  175). 

Where  the  railway  company  wrongfully  caused  the  death 
of  William  Burns,  in  the  State  of  Michigan,  we  have  seen 
that  a  right  of  action,  under  the  statutes  of  that  State,  ac- 
crued to  his  personal  representatives  to  recover  civil  dam- 
ages for  the  benefit  of  those  to  whom  his  personal  property 
became  distributable.  The  statute  of  Michigan  fixed  the 
rights  of  the  next  of  kin  and  the  liability  of  the  railroad 
company.  . 

It  is  a  well  established  principle,  that  rights  which  have 
accrued  under  the  laws  of  a  foreign  State  are  treated  as  valid 
rights  everywhere,  and  by  means  of  this  principle  cognizance 
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is  taken  of  extra-territorial  laws  and  facts,  where  those 
extra-territorial  laws  and  facts  have  conferred  rights  or  im- 
posed obligations  upon  persons  who  are  within  the  jurisdic- 
tion of  the  court.     Westlake  Priv.  Int.  Law,  section  58. 

The  application  of  this  principle  requires  that  the  injury 
described  must  have  given  a  right  of  action  under  the  laws 
of  the  place  where  the  default  or  neglect  occurred.  A  civil 
right  of  action  acquired  under  the  laws  of  the  State  where 
the  injury  was  inflicted,  or  a  civil  liability  incurred  in  one 
State,  may  be  enforced  in  any  other  in  which  the  party  in 
fault  may  be  found,  according  to  the  course  of  procedure  in 
the  latter  State.  Dennick  v.  Railroad  Co.,  103  U.  S.  11; 
Leonard  v.  Columbia  Steam  Navigation  Co.,  84  N.  Y.  48; 
Knight  v.  West  Jersey  R.  R.  Co.,  108  Pa.  St.  250  (56  Am. 
R.  200;  26  Am.  &  Eng.  R.  R.  Cases,  485);  Central  Rail- 
road v.  Swint,  73  Ga.  651  (26  Am.  &  Eng.  R.  R.  Cases, 
482);  Herrick  v.  Minneapolis,  etc.,  R.  W.  Co.,  31  Minn.  11 
(47  Am.  R.  771;  17  Cent.  Law  Jour.  81);  McLeod  v. 
ConnectictU,  etc.,  R.  R.  Co.,  58  Vt.  727  (28  Am.  &  Eng.  R. 
R.  Cases,  644) ;  Boyce  v.  Wabash  R.  W.  Co.,  63  Iowa,  70 
(50  Am.  R.  730;  23  Am.  &  Eng.  R.  R.  Cases,  172);  SovJth 
Carolina  R.  R.  Co.  v.  Nix,  68  Ga.  572 ;  Chicago,  etc.,  R.  R. 
Co.  v.  Doyle,  8  Am.  &  Eng.  R.  R.  Cases,  171 ;  Nashville, 
etc.,  R.  R.  Co.  v.  Sprayberry,  8  Baxt.  (Tenn.)  341 ;  Selma, 
etc.,  R.  R.  Co.  v.  Lacy,  43  Ga.  461. 

Actions  for  the  recovery  of  damages  for  personal  injuries 
are  transitory  in  their  nature,  and  arise  out  of  the  supposed 
violation  of  rights  which,  in  contemplation  of  law,  are  not 
local,  nor  confined  to  the  State  where  the  right  accrued.  Such 
actions  have  always  been  regarded  as  transitory  in  character, 
and  although  the  injury  and  the  right  of  action  may  have  ac- 
crued in  a  foreign  State,  it  is  now  settled  by  an  overwhelm- 
ing weight  of  authority  that  the  jurisdiction  of  courts  to 
entertain  and  enforce  the  right  is  not  dependent  upon  whether 
the  right  is  of  statutory  or  common  law  origin,  provided  the 
enforcement  of  the  right  in  no  way  infringes  upon  or  con- 
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travenes  the  policy  of  the  State  in  whose  jurisdiction  the 
remedy  is  sought.  McLeod  v.  Connecticut,  etc.,  R.  R.  Co., 
supra;  Boyce  v.  Wabash  R.  W.  Co.,  supra. 

There  are  comparatively  recent  decisions  which  proceed 
upon  a  supposed  distinction  between  statutory  rights  in  der- 
ogation of  the  common  law,  and  those  generally  recognized 
common  law  rights.  Some  of  these  refuse  to  recognize  or 
enforce  rights  which  are  wholly  dependent  upon  foreign 
statutory  law.  Richardson  v.  New  York  Central  R.  R.  Co., 
98  Mass.  85 ;  Anderson  v.  Milwaukee,  etc.,  R.  W.  Co.,  37  Wis. 
321 ;  Bettys  v.  Milwaukee,  etc.,  R.  W.  Co.,  37  Wis.  323 ; 
Woodard  v.  Michigan  Southern,  etc.,  R.  R.  Co.,  10  Ohio  St. 
121;  McCarthy  v.  Chicago,  etc.,  R.  tJB.  Co.,  18  Kans.  46; 
Taylor  v.  Pennsylvania  Ob.,  78  Ky.  348  (39  Am.  E.  244). 

As  is  suggested  in  an  elaborate  and  valuable  note  to  the 
last  edition  of  Story  on  the  Conflict  of  Laws,  note  a,  p.  844, 
most  of  the  cases  in  which  this  distinction  is  attempted 
might  well  have  been,  and,  indeed,  some  of  them  were,  de- 
cided upon  other  grounds.  But,  however  that  may  be,  the 
more  recent  decisions,  and,  we  believe,  the  entire  current  of 
the  later  authorities,  have  entirely  disregarded  the  distinction 
which  was  formerly  supposed  to  exist  between  rights  originat- 
ing under  a  foreign  statute  and  those  of  common  law  origin. 
3  Wood  Railway  Law,  section  411 ;  Story  Conflict  of  Laws, 
844  (8th  ed.),  and  cases  cited,  supra. 

The  general  proposition  may  be  conceded,  that  statutes 
have  no  extra-territorial  force,  beyond  the  State  in  which  they 
were  enacted,  but  it  is  nevertheless  true  that  civil  rights  ac- 
quired under  a  statute  are  not  confined  to  the  limits  of  the 
State  in  which  the  right  accrued.  Such  rights,  out  of  regard 
for  the  principles  of  comity  existing  between  States,  will  be 
enforced  in  the  courts  of  any  State  which  can  obtain  jurisdic- 
tion of  the  defendant,  provided  to  enforce  them  does  not  vio- 
late the  law  or  policy  of  the  State  in  which  they  are  sought 
to  be  enforced. 

As  was  said  in  Knight  v.  West  Jersey  R.  R.  Co.,  supra,  a 


174  SUPREME  COURT  OF  INDIANA, 


Burns,  Administrator,  r.  The  Grand  Rapids  and  Indiana  Railroad  Co. 


case  in  all  respects  parallel  with  the  present:  "In  such  cases 
the  law  of  the  place  where  the  right  was  acquired  or  the  lia- 
bility was  incurred,  will  govern  as  to  the  right  of  action,  while 
all  that  pertains  merely  to  the  remedy  will  be  controlled  by 
the  law  of  the  State  where  the  action  is  brought."  Herrick 
v.  Minneapolis,  etc.,  R.  W.  Co.,  supra. 

In  a  case  which  involved  the  right  of  an  administrator,  ap- 
pointed under  the  laws  of  the  State  of  New  York,  to  main- 
tain a  suit  in  that  jurisdiction  to  enforce  liability  for  the  death 
of  an  intestate  wrongfully  caused  in  the  State  of  New  Jersey, 
Mr:  Justice  Miller  said :  "  It  is  indeed  a  right  dependent 
solely  on  the  statute  of  the  State  ;  but  when  the  act  is  done 
for  which  the  law  says  the  person  shall  be  liable,  and  the  ac- 
tion by  which  the  remedy  is  to  be  enforced  is  a  personal  and 
not  a  real  action,  and  is  of  that  character  which  the  law  recog- 
nizes as  transitory  and  not  locaL  we  can  not  see  why  the  de- 
fendant may  not  be  held  liable  in  any  court  to  whose  juris- 
diction he  can  be  subjected  by  personal  processor  by  voluntary 
appearance,  as  was  the  case  here.  It  is  difficult  to  understand 
how  the  nature  of  the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it,  is  in  any  mavnner  dependent  on  the  question 
whether  it  is  a  statutory  right  or  a  common  law  right.  Wher- 
ever, by  either  the  common  law  or  the  statute  law  of  a  State, 
a  right  of  action  has  become  fixed  and  a  legal  liability  in- 
curred, that  liability  may  be  enforced  and  the  right  of  action 
pursued  in  any  court  which  has  jurisdiction  of  such  matters 
and  can  obtain  jurisdiction  of  the  parties."  Dennick  v.  Rail- 
road Co.,  supra. 

It  is  not  perceived  why  a  right  of  action,  transitory  in  its 
nature,  arising  ex  delicto  under  a  statute  of  a  foreign  State, 
should  not  be  as  readily  enforced  by  the  courts  of  this  State 
as  are  those  which  arise  ex  contractu,  but  which  depend  for 
their  validity  upon  the  statute  of  a  foreign  State.  Rights  of 
the  latter  class  are  enforced  without  hesitation. 

Some  of  the  decisions  seem  to  rest  upon  the  principle  that 
rights  acquired  or  liability  incurred  under  a  statute  in  one 
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State  will  not  be  enforced  in  a  foreign  State,  unless  the  law 
of  the  forum  and  that  of  the  place  where  the  right  of  action 
accrued  are  of  similar  import  and  character,  or  unless  both 
concur  in  giving  a  right  of  action  for  the  injury  complained 
of.  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48  (38 
Am.  R.  491),  and  cases  cited ;  Boyce  v.  Wabash  R.  IV.  Co., 
supra. 

Other  well  considered  cases  proceed  upon  the  theory  that, 
in  order  to  justify  a  court  in  one  State  in  refusing  to  enforce 
a  right  of  action  which  accrued  under  the  law  of  another 
State,  it  must  appear  that  the  liability  sought  to  be  enforced 
is  against  good  morals  or  natural  justice,  or  that  the  enforce- 
ment of  the  law  would  be  prejudicial  to  the  general  interests 
of  the  citizens  of  the  State  whose  courts  are  asked  to  give  it 
effect.  Herrick  v.  Minneapolis,  etc.,  R.  W.  Co.,  supra,  and 
cases  cited. 

As  has  already  been  seen,  the  statutes  of  the  States  of  In- 
diana and  Michigan  are  so  nearly  identical  in  import  and 
character  as  to  manifest  the  close  coincidence  in  the  policy 
of  the  two  States  in  respect  to  the  statutes  applicable  to  cases 
like  the  present.  Under  such  circumstances  there  is,  as  is 
said  in  the  case  of  Texas,  etc.,  R.  W.  Co.  v.  Richards,  4  S. 
W.  Rep.  627,  a  general  concurrence  of  authority  to  the  effect 
that  the  courts  in  either  State,  which  can  by  their  process 
obtain  rightful  jurisdiction  over  the  person  of  the  defend- 
ant, will  enforce  liabilities  arising  in  the  other. 

We  need,  therefore,  give  the  question  above  suggested  no 
further  consideration,  except  to  say  that  the  better  view,  as 
applied  to  actions  for  death  caused  by  negligence,  seems  to  be 
that  taken  by  the  Court  of  Appeals  of  the  State  of  New 
York,  which  is,  that  while  the  statutes  of  the  different  States 
involved  need  not  be  alike  in  detail,  they  should  be  of  the 
same  import  and  character.  Story  Conflict  of  Laws,  p.  845, 
note.  Indeed,  this  seems  to  be  the  better  view  in  any  case 
where  the  statute  of  a  foreign  State  has  made  that  actionable 
for  which  an  action  was  expressly  forbidden  by  the  common 


176  SUPREME  COURT  OF  INDIANA, 

Barns,  Administrator,  v.  The  Grand  Rapids  and  Indiana  Railroad  Co. 

law,  since  by  the  adoption  of  t^ie  common  law  it  may  plausi- 
bly be  urged  that  the  prohibition  was  also  adopted,  in  the  ab- 
sence of  an  express  statute  making  that  actionable  for  which 
an  action  was  previously  forbidden. 

All  the  cases  agree,  that,  whatever  the  law  of  the  forum 
may  be,  the  plaintiff's  case  must  stand,  if  at  all,  so  far  as 
his  right  of  action  is  concerned,  upon  the  law  of  the  place 
where  the  injury  occurred.  Hyde  v.  Wabash,  etc.,  R.  W. 
Co.,  61  Iowa,  441  (47  Am.  R.  820);  State  v.  Pittsburgh,  etc., 
R.  R.  Co.,  45  Md.  41. 

In  order  to  maintain  an  action  of  tort,  founded  upon  an  in- 
jury to  the  person,  or  for  wrongfully  causing  the  death  of  the 
person  injured,  the  wrong  which  caused  the  injury  and  death 
must  at  least  be  actionable  by  the  law  of  the  place  where  it 
-was  committed,  if  not  also  by  the  law  of  the  place  where 
redress  is  sought.  Unless  the  alleged  wrong  was  actionable 
in  the  jurisdiction  in  which  it  was  committed,  there  is  no 
cause  of  action  which  can  be  carried  to  and  asserted  in  any 
other  jurisdiction.  LeForest  v.  Tolman,  117  Mass.  109 
(19  Am.  R.  400)  ;  Dams  v.  New  York,  etc.,  R.  R.  Co.,  143 
Mass.  301  (58  Am.  R.  138;  28  Am.  &  Eng.  R.  R.  Cases, 
223);  Debevoise  v.  New  York,  etc.,  R.  R.  Co.,  98  N.  Y.  377 
(50  Am.  R.  683) ;  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
465;  McDonald  v.  Mallory,  77  N.  Y.  546  (33  Am.  R.  664). 

The  principle  last  above  stated  ruled  the  decision  in  the 
case  of  Buckles  v.  Ellers,  72  Ind.  220  (37  Am.  R.  156).  That 
was  an  action  by  an  unmarried  woman  to  recover  damages  for 
her  own  seduction.  The  injury  complained  of  was  committed 
in  the  State  of  Illinois.  Notwithstanding  the  statute  in  this 
State  which  confers  upon  every  unmarried  woman  a  right  to 
prosecute  an  action  for  her  own  seduction,  in  the  absence  of 
anything  to  the  contrary  being  made  to  appear,  it  was  cor- 
rectly assumed  that  the  common  law,  under  which  no  such  ac- 
tion could  be  maintained,  was  in  force  in  the  State  of  Illinois. 
It  followed  necessarily  that  the  court  held  the  action  not 
maintainable.     On  the  authority  of  a  text-writer  of  high 
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repute,  it  was  stated  in  an  incidental  way  in  the  case  referred 
to,  that  even  if  it  had  been  shown  that  there  was  a  statute 
in  Illinois  which  conferred  upon  the  plaintiff  in  that  case 
the  right  to  sue  for  her  own  seduction,  that  would  not  have 
authorized  her  to  maintain  an  action  in  the  courts  of  this 
State  upon  principles  of  comity,  as  it  was  only  common  law 
rights,  or  such  rights  as  are  recognized  as  existing  by  the 
general  usage  of  civilized  nations,  which  can  be  enforced  by 
■comity  in  a  foreign  forum. 

This  statement  in  no  way  impairs  the  correctness  of  the 
conclusion  reached  in  the  case,  but  in  the  light  of  the  more 
recent  decisions  and  authorities,  it  may  be  doubted  whether 
the  text  relied  on  can  be  regarded  as  expressing  the  law  upon 
the  subject  with  entire  accuracy.  To  the  extent  that  any- 
thing found  in  the  opinion  referred  to  conflicts  with  what  is 
herein  decided,  that  case  may  be  deemed  modified. 

What  has  been  said  leads  to  the  conclusion  that  the  learned 
court  erred  in  sustaining  the  demurrer  to  the  opmplaint. 

The  judgment  is  therefore  reversed,  with  costs. 

Filed  Jan.  24, 1888. 
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R.  S.  Gregory,  A.  C.  Silverburg,  IP.  A.  Bonham  and  J.  A. 
Bonham,  for  appellants. 

IP.  H.  Carroll,  E.  Pierce,  A.  Steele  and  R.  T.  St.  John,  for 
appellees. 

Elliott,  J. — The  appellees  petitioned  for  the  construction 
of  a  ditch,  and  the  appellants  opposed  by  a  remonstrance. 
Two  questions  are  here  discussed  by  appellants'  counsel,  but 
these  questions  are  not  properly  presented  for  our  consider- 
ation, as  there  was  no  motion  for  a  new  trial. 

It  is  settled,  that  in  order  to  present  questions  arising  on 
the  mode  of  conducting  the  trial  and  in  admitting  and  ex- 
cluding evidence,  a  motion  for  a  new  trial  must  be  filed  in 
the  court  below.  Neff  v.  Reed,  98  Ind.  341 ;  Mcranda  v. 
Spurlin,  100  Ind.  380;  Grume  v.  Wilson,  104  Ind.  583;  Bass 
v.  Elliott,  105  Ind.  517. 

The  provisions  of  the  civil  code  apply  to  all  cases  where 
issues  are  formed  and  tried,  except  where  the  special  statute 
expressly  or  impliedly  otherwise  provides.  Robertson  v. 
State,  ex  reL,  109  Ind.  79  (87) ;  Hutchinson  v.  Trauerman, 
112  Ind.  21. 

Judgment  affirmed. 

Filed  Dec.  1, 1887;  petition  for  a  rehearing  overruled  Jan.  26, 1888. 
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No.  13,066. 

The  Board  op  Commissioners  of  Hamilton  County      11;  wgi 
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v.  The  State,  ex  rel.  Stephenson  et  al.  ns~i7»i 
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County  Commissioners.— Duty  to  Rebuild  Dealt  oytd  Bridget— Mandamv*.--       }J|  gjj 
If  the  board  of  county  commissioners  refuses  to  repair  a  bridge  which        113   179 
is  in  such  a  condition  as  to  be  dangerous  to  travellers  upon  the  highway,       ill—193 
or  to  rebuild  a  destroyed  bridge  which  is  essential  to  the  use  of  an  im-       157    99 
portant  highway,  it  may  be  compelled  by  mandate  to  make  the  repairs 
or  to  rebuild;  but  it  can  not  be  so  compelled  to  rebuild  a  bridge  which 
is  not  necessary  to  the  use  of  Jhe  highway,  not  of  public  utility,  and  the 
rebuilding  and  maintaining  of  which  would  be  an  injudicious  expend- 
iture of  public  funds. 

From  the  Hamilton  Circuit  Court. 

R.  12.  Stephenson  and  W.  R.  Fertig,  for  appellant. 
W.  8.  Christian  and  I.  W.  Christian,  for  appellees. 

Zollars,  J. — Appellees,  as  relators,  applied  for  and  ob- 
tained a  peremptory  mandate  against  the  board  of  commis- 
sioners of  Hamilton  county  to  compel  it  to  rebuild  a  bridge. 
They  averred  in  their  complaint  that  a  designated  public 
highway  crosses  a  stream  of  water  known  as  Stony  Creek; 
that  the  stream  is  impassable  on  account  of  high  water  and 
the  bad  and  dangerous  condition  of  the  crossing  or  ford ;  that 
twelve  years  prior  to  1883  the  board  of  commissioners  of 
Hamilton  county  erected  a  bridge  over  the  stream  at  the 
crossing  of  it  by  the  highway,  which  bridge  formed  and  was 
an  essential  part  of  the  highway ;  that  by  a  flood  in  the  stream 
in  the  spring  of  1883  the  bridge  was  carried  away  and  de- 
stroyed ;  that  by  reason  of  the  destruction  of  the  bridge  the 
highway  has  become  impassable  and  rendered  useless,  and  that 
the  county  board  has  neglected  and  refused  to  rebuild  the 
bridge. 

In  its  return  to  the  alternative  writ  of  mandate,  the  board 
denied  that  the  bridge  had  been  constructed  by  it,  and  also 
denied  that  the  stream  was  or  is  impassable  on  account  of 
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high  water  or  the  bad  and  dangerous  condition  of  the  cross- 
ing or  ford.  It  is  also  averred  in  the  return  that  the  stream 
is  a  small  one,  and  is  fordable  by  horses  and  vehicles  at  all 
times  except  at  times  of  extraordinary  floods,  and  at  such 
times  for  not  longer  than  a  day  or  two,  and  that  at  such  times 
all  persons  having  occasion  to  pass  that  way  can  reach  any 
destination  by  going  one-half  mile  east,  where  the  stream  is 
crossed  by  a  parallel  and  free  gravel  road,  and  a  good  bridge 
which  was  constructed  before  this  action  was  commenced ; 
that  the  ford  at  the  place  where  the  bridge  in  question  here 
had  been,  is  smooth  and  solid,  and  covered  with  gravel,  and 
that  the  banks  are  low,  making  an  easy  approach  to  the  ford ; 
that  the  highway  is  not  generally  used,  being  used  only  by  a 
few  persons  in  the  immediate  vicinity ;  that  all  persons  ac- 
customed to  use  it  have  used  it  since  the  bridge  was  swept 
away  without  serious  inconvenience,  and  without  danger,  by 
going  across  the  ford ;  that  the  bridge  was  not  essential  to 
the  highway,  nor  to  the  maintenance  of  the  same  in  repair 
and  in  a  passable  and  safe  condition ;  that  the  bridge  asked 
for  would  be  of  no  greater  utility,  nor  better  serve  the  pub- 
lic convenience  or  safety, than  the  ford  properly  maintained; 
that  the  ford  can  be  maintained  at  a  nominal  cost,  while  to 
construct  and  maintain  a  safe  bridge  at  the  crossing  would 
entail  large  expenses  and  burdens  upon  the  public ;  that  there 
is  a  large  number  of  streams  in  the  county — larger  than 
Stony  Creek  at  said  crossing — which  cross  many  highways 
more  generally  used  by  the  public  than  the  highway  men- 
tioned in  the  complaint ;  that  where  such  streams  cross  the 
highways  there  are  no  bridges ;  that  at  such  crossings  there 
is  a  far  greater  necessity  for  bridges  than  at  the  crossing  of 
Stony  Creek,  and  that  bridges  at  such  crossings  would  be  of 
far  greater  public  utility  than  at  that  crossing;  that  by  rea- 
son of  the  erection  of  a  new  court-house,  and  the  construc- 
tion of  free  gravel  roads,  etc.,  the  county  has  a  debt  of  $197,- 
500,  $20,000  of  which  is  borrowed  money ;  that  the  total 
valuation  of  the  property  in  the  county  is  $10,000,000 ;  that 
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the  indebtedness  of  the  county  can  not  be  increased  without 
seriously  interfering  with  the  administration  of  county  affairs, 
by  bringing  the  atnount  so  near  to  the  constitutional  limit  as  to 
hinder  the  making  of  temporary  loans  in  cases  of  emergency; 
that  the  board  of  commissioners  has  added  to  the  amount  of 
taxes  levied  for  county  purposes  five  cents  on  the  one  hun- 
dred dollars  for  the  purpose  of  building  and  repairing  bridges, 
and  has  built  some  bridges  and  contracted  for  the  construc- 
tion of  others  since  the  bridge  in  question  was  washed  away, 
and  that  the  fund  to  accrue  from  the  levy  will  be  largely  in- 
sufficient to  build  even  a  major  part  of  the  bridges  in  the 
county  for  which  there  is  a  much  greater  need  and  more  gen- 
eral demand  than  for  the  bridge  over  Stony  Creek ;  that  to 
levy  a  greater  sum  for  such  purposes  would,  in  the  opinion 
of  the  board,  be  imposing  a  greater  burden  upon  the  tax- 
payers of  the  county  than  the  exigencies  made  by  the  present 
condition  of  the  bridges  and  streams  in  the  county  require; 
that  for  several  years,  and  since  the  destruction  of  the  bridge 
over  Stony  Creek,  many  citizens  and  taxpayers  have  peti- 
tioned the  board  for  the  building  of  bridges  which  would  be 
of  much  greater  public  utility  than  the  bridge  over  Stony 
Creek;  that,  before  the  filing  of  the  complaint,  many  certif- 
icates have  been  filed  before  the  board  by  township  trustees 
showing  the  necessity  for  bridges  in  the  several  townships  of 
the  county,  the  cost  of  which  would  exceed  fifty  dollars;  that 
the  funds  in  the  treasury  are  needed  for  the  current  expenses 
of  the  county,  and  that,  while  there  may  be  sufficient  funds 
on  hand  to  build  the  bridge  over  Stony  Creek,  there  is  not 
sufficient  to  build  even  a  small  proportion  of  the  bridges  pe- 
titioned for  by  ckizens  and  taxpayers,  and  more  generally 
demanded  by  the  citizens  and  taxpayers  of  the  county ;  that 
sufficient  funds  to  build  the  bridges  thus  asked  for  could  not 
be  raised  in  the  next  five  years  by  taxation  without  a  greater 
burden  on  the  citizens  of  the  county  than  they  ought  to  be 
asked  to  bear,  and  greater  than,  in  the  opinion  of  the  board, 
would  be  expedient  and  for  the  best  interest  of  the  county ; 
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that  a  bridge  ought  not  to  be  built  and  maintained  at  said 
crossing  of  Stony  Creek,  in  view  of  the  fordable  condition 
of  the  stream  and  the  infrequent  use  of  the  highway ;  that 
to  build  such  a  bridge  would  not  be  consistent  with  a  uni- 
form, fair  and  judicious  improvement  of  the  highways 
throughout  the  county,  considering  the  present  financial  con- 
dition of  the  county;  that  in  view  of  all  the  facts  stated,  and 
in  the  exercise  of  its  discretion  and  best  judgment  in  the 
management  of  the  county  affairs,  the  board  has  declined  to 
rebuild  the  bridge  over  Stony  Creek. 

We  have  given  an  extended  abstract  of  appellant's  return 
to  the  alternative  writ  of  mandate,  because  of  the  importance 
of  the  question  involved,  and  because  of  the  construction 
which  is  put  upon  some  of  our  former  decisions  by  counsel 
for  appellees,  and  which  seems  to  have  been  put  upon  them 
by  the  court  below.  The  demurrer,  which  was  sustained  to 
the  return,  admitted  as  true  all  of  the  facts  stated  therein 
which  are  well  pleaded.  Without  again  restating  them  in 
detail,  or  in  substance,  we  think  that,  considering  all  the  facts 
stated  in  the  return,  they  show  clearly  that  the  bridge  which 
was  washed  away  was  not,  and  that  the  proposed  bridge 
would  not  be,  essential  to  the  highway  or  of  public  utility. 
The  facts  thus  stated  show  that  the  bridge,  if  rebuilt,  would 
not  compensate  the  public  for  the  cost  and  inconvenience 
necessary  to  and  resulting  from  the  rebuildingand  maintenance 
of  it.  Is,  then,  the  board  of  commissioners  of  the  county 
unconditionally  bound  to  rebuild  all  bridges  which  may 
be  destroyed,  although  such  bridges  are  not  essential  to  the 
existence  or  use  of  the  highways  upon  which  they  may  be 
situated ;  although,  when  rebuilt,  they  will  not  be  of  public 
utility;  although  the  building  and  maintenance  of  them  will 
greatly  embarrass  the  county,  and  delay  and  prevent  the 
building  of  bridges  at  other  points  where  bridges  are  much 
more  needed  ?  May  or  must  the  courts,  by  writs  of  mandate, 
compel  the  county  boards  to  rebuild  such  bridges  under  such 
circumstances? 
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Section  2892,  R.  S.  1881,  provides  that  the  board  of  com- 
missioners of  the  county  "shall  cause  all  bridges  therein  to 
be  kept  in  repair."  When  the  question  arises  in  an  action 
for  damages  on  account  of  injuries  to  person  or  property 
resulting  from  the  negligence  of  the  county  board  in  build- 
ing or  maintaining  a  bridge,  it  is  a  very  plain  question  under 
the  above  statute  and  our  decisions.  When  a  bridge  is  a 
part  of  a  public  county  highway,  the  county,  or,  what  in  law 
is  the  same  thing  in  this  State,  the  board  of  commissioners, 
is  bound  to  exercise  reasonable  care  in  the  maintenance  of  it, 
so  that  injury  may  not  result  to  persons  travelling  upon  the 
highway.  So  our  cases  declare.  See  Board,  etc.,  v.  Legg, 
110  Ind.  479,  and  cases  therfi  cited. 

The  board  of  commissioners  owes  a  duty  to  the  public  to 
keep  the  bridges  forming  a  part  of  the  public  highways  of 
the  county  in  a  safe  condition,  so  as  to  prevent  injury  to  per- 
sons travelling  upon  such  highways.  And  where  it  is  once 
ascertained  that  such  bridges  are  in  such  a  condition  as  to  be 
dangerous  to  travellers,  the  board  of  commissioners  has  no 
discretion  as  to  whether  or  not  it  will  repair  them.  In 
such  a  case,  the  board  can  not  say  that,  notwithstanding  the 
bridge  is  in  such  a  dangerous  condition  as  will  result  in  in- 
jury to  travellers  upon  the  highway,  unless  it  is  repaired, 
it  will  not  make  the  repairs  and  thus  prevent  the  injury. 
If  such  bridge  is  in  such  dangerous  condition,  and  the  board 
refuses  to  make  the  necessary  repairs  to  prevent  such  injury, 
the  duty  to  repair  may  be  enforced  by  mandamus.  State,  ex 
rel.,  v.  Demaree,  80  Ind.  519. 

It  was  held  in  the  case  ot  State,  ex  rel.,  v.  Board,  etc.,  80  Ind. 
478  (48  Am.  R.  821),  upon  the  facts  of  that  case,  that  manda- 
mus will  lie  to  compel  county  commissioners  to  rebuild  a  bridge 
where  there  is  a  substantial  destruction  of  the  original  bridge. 
Upon  the  facts  and  reasoning  in  that  case,  the  duty  of  the 
board  of  commissioners  to  the  public  was  not  so  much  to 
prevent  injury  to  travellers  upon  the  highway  as  to  keep  the 
highway  in  a  condition  to  be  used  by  the  travelling  public 
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The  decision  in  that  case,  however,  should  not  be  extended, 
beyond  the  facts  in  the  case.  The  facts  are  not  all  set  out,  but 
the  opinion  proceeds  upon  the  assumption  all  the  way  through 
that  the  bridge  was  an  essential  part  of  the  highway;  in 
other  words,  that  without  the  bridge  the  highway  would  be 
useless  to  the  public,  and  that  the  neglect  to  rebuild  the 
bridge  would,  for  all  practical  purposes,  be  an  abandonment 
of  the  highway.  It  was  said :  "  The  case  in  hand  strongly 
illustrates  the  soundness  of  the  proposition  that  it  is  the  duty 
of  the  commissioners  to  rebuild  a  bridge  which  forms  an 
essential  part  of  a  much  travelled  highway.  If  the  bridge  is 
not  rebuilt,  a  public  way  is  cut  in  two  and  rendered  useless 
for  all  practical  purposes." 

It  was  not  held,  nor  intended  to  be  held,  that  in  every  con- 
ceivable case  the  board  of  commissioners  will  be  compelled 
by  mandamus  to  rebuild  a  bridge,  simply  because  there  was 
a  bridge  over  the  stream  at  the  particular  place,  which  had 
been  destroyed.  Such  is  not  the  law  anywhere.  Suppose, 
for  example,  that  a  bridge  has  been  built  over  a  stream,  and 
that  in  time  the  course  of  the  stream  becomes  changed  so  as 
to  leave  the  bridge  over  dry  ground  ;  that  subsequent  to  such 
change  the  bridge,  from  any  cause,  is  destroyed,  and  that  the 
old  channel  may  be  filled  up  at  a  small  cost;  clearly,  in  such 
a  case,  no  court  would  issue  a  peremptory  mandate  to  compel 
the  commissioners  to  rebuild  the  bridge. 

The  case  before  us  is  not  so  strong  as  that  supposed,  but 
it  is,  in  a  sense,  analogous  to  it.  Here  the  bridge  is  in  no 
sense  essential  to  the  highway,  or  to  the  use  of  it.  A  pub- 
lic way  will  not  be  cut  in  two  and  "rendered  useless  for  all 
purposes "  by  a  failure  to  rebuild  the  bridge.  The  bridge, 
if  rebuilt,  will  not  even  be  of  public  utility,  in  the  proper 
sense  of  that  term.  A  proper  management  of  the  affairs  of 
the  county  requires  that  public  funds,  which  must  ultimately 
be  raised  by  taxation  upon  the  citizens,  shall  not  be  expended 
in  the  rebuilding  of  the  bridge.     Surely,  the  board  of  com- 
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missioners  owes.no  duty  to  any  one  to  waste  public  funds, 
and  thus  increase  the  burdens  of  taxation. 

When  the  facts  are  such  as  the  demurrer  to  the  return  in 
this  case  admits  them  to  be,  we  know  of  no  reason  why  the 
board  of  commissioners  might  not,  in  the  exercise  of  its  dis- 
cretion, discontinue  and  remove  the  bridge,  and  thus  save  the 
expense  of  maintaining  it.  See  Board,  etc.,  v.  Legg,  93  Ind. 
523,  529  (47  Am.  R.  390.) 

The  right  of  the  courts  to  compel  the  repair  or  rebuild- 
ing of  a  bridge  by  mandate,  has  been  placed  upon  the  ground 
that  the  bridge  was  either  essential  to  the  use  of  the  high- 
way or  would  be  of  public  utility. 

In  Borough  of  Uniontown  v.  Commonwealth,  etc.,  34  Pa.  St. 
293,  the  return  was  held  bad  because  it  did  not  deny  that  the 
repair  of  the  street  was  needed.  Lowrie,  C.  J.,  said :  "  The 
return  does  not  deny  that  the  repair  is  needed,  and  does  not 
aver  that  there  is  any  other  functionary  who  has  funds  in  his 
possession  or  power  which  he  is  bound  to  apply  to  that  pur- 
pose. The  case  of  The  King  v.  Oxfordshire,  4  B.  &  C  194, 
10  Eng.  C.  L.  R.  310,  was  decided  on  these  principles,  and 
we  think  this  (mandamus)  is  a  proper  form  of  remedy .,  Pos- 
sibly, it  would  not  be  allowed,  where  the  necessity  of  the  re- 
pair is  the  matter  in  dispute  ;  but,  where  only  the  liability  is 
in  issue,  we  see  no  objection  to  it."  See,  also,  State  v.  Town 
of  Campton,  2  N.  H.  513  ;  Commonwealth  v.  Justices  of  Ka- 
nawha County,  2  Va.  Cases,  499 ;  Rex  v.  Inhabitants,  etc.,  5 
Burr.  R.  2594. 

In  the  case  before  us,  as  we  have  seen,  the  return  to  the 
alternative  writ,  in  full  and  ample  terms,  denies  that  the 
bridge  is  necessary,  and  shows  that  public  funds  ought  not 
to  be  expended  in  the  rebuilding  and  maintenance  of  it.  Such 
being  the  case,  thte  demurrer  to  the  return  ought  to  have  been 
overruled. 

For  the  error  of  the  court  in  sustaining  the  demurrer  to 
the  return  to  the  alternative  writ,  the  judgment  is  reversed, 
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and  the  cause  is  remanded,  with  instruction  to  the  court  be- 
low to  overrule  the  demurrer. 

Filed  Jan.  27,  1888. 
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Pleading. — Demurrer  Must  Piecede  Answer. —  Waiver. — After  pleading  to 

•  the  merits  of  an  action,  there  can  be  no  demurrer,  either  for  want  of 
facts  or  defect  of  parties,  without  a  withdrawal  of  the  answer  and  leave 
of  court,  and  where  a  demurrer  to  a  complaint  is  pending,  it  is  waived 
by  the  filing  of  an  answer. 

Assignment. — Execution  of. — Contract. — Action  by  Assignee. — Evidence. — Con- 
sideration.— Motive  —  Under  section  5501,  R.  S.  1881,  a  contract  for  the 
delivery  of  stock  in  an  incorporated  company  may  be  assigned ;  and,  in 
an  action  by  the  assignee  upon  such  contract,  while  the  execution  of  the 
assignment  may  be  challenged,  and  proof  required  that  it  was  properly 
made,  yet  if  the  assignment  be  admitted,  no  question,  can  be  raised 
either  as  to  the  consideration  upon  which  it  was  made  or  as  to  the  mo- 
tive which  prompted  it. 

Same. — Res  Adjudicatu. — Extoppel.  —  Where,  in  an  action  by  an  assignee 
upon  a  written  instrument  assigned  to  him,  the  assignor,  who  is  a  neces- 
sary party  defendant,  without  objection,  permits  a  prosecution  to  final 
judgment,  he  is  estopped  from  thereafter  maintaining  a  suit  upon  the 
same  instrument. 

Same. — Practice. — Appearance  and  Disclaimer  by  Axngnor  After  Verdict. — In 
an  action  upon  a  written  instrument  by  an  assignee  against  the  maker, 
it  is  not  an  available  error  for  the  court,  after  verdict,  to  permit  the 
assignor  to  enter  his  appearance  to  the  action  and  file  his  answer  dis- 
claiming any  interest  in  the  subject-matter  of  such  action. 

From  the  Marion  Superior  Court. 

S.  Claypool  and  IP.  A.  Ketcham,  for  appellant. 

J,  C.  Denny ,  J.  M.  Judah  and  0.  B.  Jameson,  for  appellee. 
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Niblack,  J. — This  was,  in  the  first  instance,  an  action  by 
Abigail  E.  Ross  against  William  H.  Morrison  upon  a  con- 
tract resulting  in  the  exchange  of  certain  real  estate. 

The  complaint  charged  that  Morrison  and  Johnson  H. 
Ross  entered  into  a  contract  in  writing,  on  the  6th  day  of 
January,  1877,  by  which  it  was  agreed  that  Ross  was  to 
convey  to  Morrison  by  warranty  deed  certain  real  estate  in 
the  city  of  Indianapolis,  free  from  all  encumbrauces,  except 
a  mortgage  of  $30,000  which  rested  upon  it,  and  that  Mor- 
rison was  to  convey  to  Ross  by  warranty  deed  certain  other 
real  estate  in  the  same  city,  free  from  all  encumbrances,  ex- 
cept a  mortgage  lien  for  $20,000 ;  that  the  contract  further 
provided  that  uthe  said  Morrison  hereby  binds  himself  to 
pay  said  Ross,  as  further  consideration  for  such  exchange,  as 
follows :  $5,500  in  cash,  as  it  may  be  needed  to  pay  encum- 
brances on  said  property  to  be  conveyed  by  said  Ross,  and  a 
certificate  of  capital  stock  for  $5,000  in  the  Shaw  Carriage 
Company  of  Indianapolis ;"  that  it  was  still  further  provided 
that  deeds  should  be  executed  of  the  date  of  January  1st, 
1877,  and  withheld  from  record  until  the  encumbrances  were 
removed,  except  as  above  stated,  and  until  the  abstracts  of 
title  should  be  made  satisfactory  by  showing  a  payment  and 
discharge  of  such  other  encumbrances,  nothing  being  said  as 
to  when  said  certificate  of  capital  stock  in  the  Shaw  Car- 
riage Company  should  be  transferred  to  Ross. 

The  complaint  further  charged  that  conveyances  were  made 
as  it  was  agreed  they  should  be,  and  that  Morrison  applied 
the  sum  of  $5,500  in  part  towards  the  payment  of  encum- 
brances on  the  property  received  from  Ross  other  than  the 
$30,000  mortgage,  and  the  rest  to  uses  unknown  to  the 
plaintiff,  and  not  authorized  by  his  contract  with  Ross;  that 
if  properly  and  promptly  applied  as  contemplated  by  the 
contract,  said  sum  of  $5,500  would  have  been  amply  suffi- 
cient to  pay  all  such  encumbrances  other  than  the  mortgage; 
that  Morrison  had  failed  and  refused  to  render  an  account 
of  the  disposition  he  had  made  of  such  sum  of  $5,500;  that, 
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on  the  10th  day  of  February,  1877,  Morrison  elected  to 
treat  the  encumbrances  on  the  property  conveyed  to  him, 
other  than  the  mortgage,  as  removed  and  discharged,  and 
the  abstract  of  title  as  satisfactory,  and  waived  the  further 
removal  of  encumbrances,  if  any  remained,  and  caused  his 
deed  to  be  recorded,  and  entered  into  possession  under  it ; 
that,  on  the  1st  day  of  March,  1877,  Ross  demanded  a  trans- 
fer of  the  certificate  of  capital  stock  to  him,  the  same  being 
then  of  the  par  value  of  $5,000,  but  Morrison  refused,  and 
continued  to  refuse,  to  transfer  the  sajoie ;  that  Ross  there- 
after, in  writing,  assigned  his  interest  in  the  contract  to  Jesse 
Jones,  who,  in  turn  and  in  like  manner,  assigned  all  the  in- 
terest he  had  thus  acquired  to  the  plaintiff.  The  assign- 
ments exhibited  with  the  complaint  were,  however,  not 
endorsed  on  the  contract. 

Jones  was  made  a  co-defendant  with  Morrison  to  answer 
as  to  his  interest,  if  any,  in  the  contract  thus  assigned  to  and 
by  him. 

Morrison  answered  in  three  paragraphs,  the  first  being  in 
general  denial,  and  the  second  and  third  setting  up  special 
matters  in  defence.  A  demurrer  was  sustained  to  the  second 
paragraph,  and  the  third  was,  on  motion,  struck  out,  thus 
leaving  the  cause  at  issue  on  the  first  paragraph. 

Before  further  proceedings  ensued  Morrison  died,  and  his 
death  being  suggested,  Mary  Morrison,  his  administratrix 
and  the  appellant  here,  was  substituted  as  defendant  in  his 
stead. 

When  she  appeared  to  the  action,  she,  without  withdraw- 
ing the  answer  of  the  decedent,  Morrison,  and  without  ob- 
taining special  leave  to  do  so,  demurred  to  the  complaint : 

First  For  want  of  sufficient  facts  to  constitute  a  cause  of 
action.     And, 

Second.  For  defect  of  parties  in  failing  to  make  Johnson 
H.  Ross  a  party  defendant  to  answer  as  to  his  interest  in  the 
contract ;  but  her  demurrer  was  overruled. 
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Mrs.  Morrison  then  answered  in  eleven  paragraphs,  each 
setting  up  special  matters  in  defence. 

Demurrers  were  filed  to  the  first,  second,  fifth,  sixth  and 
seventh  paragraphs,  and  were  sustained  to  the  first,  second 
and  fifth,  and  overruled  as  to  the  sixth  and  seventh. 

The  fifth  paragraph  of  the  answer  averred  that  Johnson 
H.  Ross  was  the  real  owner  of  the  claim  sued  on  ;  that  it  had 
been  first  assigned  to  Jones,  and  had  been  then  by  him  trans- 
ferred to  the  plaintiff,  for  the  purpose  of  cheating  and  de- 
frauding his,  the  said  Ross',  creditors. 

The  sixth  paragraph  alleged  that  the  real  estate  conveyed 
to  William  H.  Morrison  was  subject  to  encumbrances,  besides 
the  $30,000  mortgage,  in  the  form  of  judgments,  delinquent 
taxes,  and  other  lawful  liens,  in  excess  of  the  sum  of  $5,500, 
a  list  of  which  encumbrances  was  given;  that  it  was  agreed 
between  the  said  Morrison  and  Johnson  H.  Ross,  after  the 
insufficiency  of  that  sum  to  discharge  such  encumbrances 
had  been  ascertained,  that  the  former  should  retain  the  Shaw 
Carriage  Company  stock  to  secure  him  against  loss  on  account 
of  such  excess  of  encumbrances  over  said  sum  of  $5,500; 
that  at  the  commencement  of  this  suit  the  said  Johnson  H. 
Ross  had  failed  to  pay  and  remove  the  encumbrances  on  such 
real  estate  which  remained  after  the  sum  of  $5,500  above 
named  had  been  exhausted. 

The  seventh  and  eighth  paragraphs  were  substantially  sim- 
ilar to  the  sixth,  except  that  the  eighth  also  alleged  that 
Johnson  H.  Ross  was  notoriously  insolvent. 

Issue  being  joined  upon  the  paragraphs  of  answer  which 
had  been  held  to  be  sufficient  upon  demurrer,  as  well  as  upon 
those  to  which  no  demurrers  were  filed,  the  cause  was  sent 
to  a  jury  for  trial.  The  jury  returned  a  special  verdict, 
finding : 

First.  That,  on  the  6th  day  of  January,  1877,  William 
H.  Morrison  and  Johnson  H.  Ross  entered  into  a  contract  in 
writing  as  stated  in  the  complaint,  setting  out  the  contract  in 
full. 
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Second.  That,  on  the  10th  day  of  May,  1877,  Ross  as- 
signed to  Jesse  Jones  all  his  interest  in  and  claim  to  the  cer- 
tificate of  capital  stock  in  the  Shaw  Carriage  Company  men- 
tioned in  the  contract  entered  into  as  above. 

Third.  That,  on  the  10th  day  of  December,  1879,  Jesse 
Jones  assigned  to  the  plaintiff,  Abigail  E.  Ross,  all  the  interest 
in  and  claim  to  said  certificate  of  capital  stock  which  he  had 
acquired  by  the  assignment  to  him,  together  with  all  claim 
for  damages  on  account  of  the  failure  of  William  H.  Mor- 
rison to  deliver  such  certificate  to  him. 

Fourth.  That  Johnson  H.  Ross,  with  his  wife,  in  pursu- 
ance of  the  contract  above  mentioned,  conveyed  to  William 
H.  Morrison  the  real  estate  which  he  had  obligated  himself 
to  so  convey,  and  that  the  said  Morrison,  with  his  wife,  con- 
veyed to  the  said  Ross  the  real  estate  which  he,  on  his  part, 
had  agreed  to  convey  to  the  latter ;  that  the  deeds  making 
such  conveyances  were  dated  on  the  1st  day  of  January,  1877, 
and  the  parties  respectively  entered  into  possession  under 
such  deeds,  as  provided  by  their  contract  described  in  the 
complaint,  that  is  to  say,  the  said  Ross  went  into  possession 
on  the  1st  day  of  January,  1 877,  and  the  said  Morrison  on 
the  1st  day  of  February,  1877. 

Fifth.  That  the  said  Morrison  paid  in  discharge  of  the 
liens  upon  the  real  estate  conveyed  to  hira,  over  and  above 
the  $5,500  which  he  was  required  to  pay  for  that  purpose, 
the  aggregate  sum  of  $1,040.65,  which,  with  interest  to  the 
date  of  the  trial,  and  two  notes  held  by  Morrison  on  Ross, 
one  for  $150  and  the  other  for  $20,  amounted  to  $1,402. 

Sixth.  That  at  the  time  Ross  and  Morrison  respectively 
entered  into  the  possession  of  the  real  estate  conveyed  to 
them,  as  hereinabove  stated,  there  were  sundry  encumbrances 
existing  against  the  property  for  which  Morrison  received  a 
conveyance,  and  that  the  latter  had  still  in  his  hands  a  part 
of  the  sum  of  $5,500  agreed  to  be  paid  by  him  on  such  en- 
cumbrances, and  that  he  continued  to  make  payments  in  dis- 
charge thereof  until  the  19th  day  of  June,  1877,  when  the 
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last  of  said  sum  was  paid  out  and  applied  on  these  encum- 
brances. 

Seventh.  That  before  Ross  assigned  his  interest  in  and 
claim  to  the  certificate  of  capital  stock  in  the  Shaw  Carriage 
Company  to  Jesse  Jones,  he  demanded  from  Morrison  a 
transfer  and  delivery  of  such  certificate  of  capital  stock  to 
him,  the  said  Boss,  but  that  Morrison  refused  to  so  transfer 
and  deliver  the  same ;  that  shortly  after  Ross  assigned  his 
title  to  such  certificate  of  capital  stock  to  Jesse  Jones,  the 
latter  also  demanded  of  Morrison  a  transfer  and  delivery  of 
the  same  to  him.  with  which  demand  Morrison  refused  to 
comply. 

Eighth.  That,  at  the  times  the  demands  for  the  transfer 
and  delivery  of  the  certificate  of  capital  stock  in  question 
were  made,  the  stock  represented  by  such  certificate  was  of 
the  value  of  sixty-five  cents  on  the  dollar,  and  of  the  ag- 
gregate value  of  $3,250. 

To  this  the  jury  added  that,  if,  upon  the  foregoing  facts, 
the  law  was  with  the  plaintiff,  they  then  found  for  her,  and 
assessed  her  damages  at  the  sum  of  $2,803 ;  but  that,  if,  upon 
the  facts  as  stated,  the  law  was  with  the  defendant,  then  they 
found  for  the  defendant. 

When  the  verdict  was  returned  the  defendant  objected  to 
its  being  received  by  the  court  upon  the  ground  that  the  jury 
had  not  found  specifically  whether  the  decedent,  Morrison, 
had  retained  the  stock  in  the  Shaw  Carriage  Company  as 
security  against  encumbrances  not  otherwise  provided  for, 
and  moved  that  the  jury  might  be  required  to  retire  and 
make  a  specific  finding  on  that  subject,  but  the  objection  and 
motion  were  both  overruled,  and  the  verdict  wfcs  received 
and  the  jury  discharged. 

The  defendant  thereupon  moved  for  a  venire  de  novo  for 
the  alleged  reasons :  First.  That  the  verdict  did  not  cover 
all  the  issues  in  the  cause.  Second.  That  the  jury  had  failed 
to  find  whether  the  deed  executed  by  Ross  to  the  decedent, 
Morrison,  was  a  warranty  deed.     Third.    That  the  jury  had 
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also  failed  to  find  whether  the  decedent,  Morrison,  had 
tained  the  stock  in  the  Shaw  Carriage  Company  as  a  security 
against  encumbrances  on  the  real  estate  conveyed  to  him, 
not  otherwise  provided  for  in  the  contract  between  him  and 
Ross.     And  this  motion  was  also  overruled. 

Pending  a  motion  for  a  new  trial,  the  death  of  the  plain- 
tiff, Abigail  E.  Boss,  was  suggested,  and  Johnson  H.  Ross, 
as  her  administrator,  was  substituted  as  plaintiff.  Ross,  the 
new  plaintiff,  thereupon  asked  leave  also  to  enter  his  appear- 
ance as  a  defendant  in  the  action  in  his  personal  capacity, 
and  this  leave  being  granted,  he  filed  an  answer  disclaiming 
any  personal  interest  in  the  matters  in  controversy.  The 
motion  for  a  new  trial  was  then  overruled,  and  judgment 
was  given  against  the  defendant  as  administratrix,  for  the 
sum  of  $2,803,  to  be  paid,  in  due  course  of  administration, 
out  of  the  assets  of  the  estate  of  William  H.  Morrison  in 
her  hands  to  be  administered. 

Upon  an  appeal  to  the  general  term,  Mrs.  Morrison,  as  the 
appellant,  amongst  other  things,  assigned  error  upon  the 
overruling  of  her  demurrer  to  the  complaint;  upon  the  sus- 
taining of  the  demurrer  to  the  fifth  paragraph  of  her  answer; 
upon  the  refusal  of  the  court  to  order  a  venire  de  novo;  and 
upon  the  admission  of  Johnson  H.  Ross  as  a  defendant  in 
the  action  after  a  return  of  the  verdict.  The  judgment  at 
special  term  was,  nevertheless,  affirmed. 

At  common  law,  as  well  as  under  our  civil  code,  the  de- 
murrer precedes  the  answer,  and  when  a  demurrer  is  not 
interposed  at  the  proper  time  it  is  waived.  There  can  be 
no  demurrer,  after  pleading  to  the  merits,  without  a  with- 
drawal of  the  answer  and  leave  of  the  court.  Even  when  a 
demurrer  is  pending  it  is  waived  by  the  filing  of  an  answer 
without  requiring  a  decision  upon  the  demurrer.  Works 
Pr.,  section  539 ;  Gordon  v.  Oulbertson,  51  Ind.  334 ;  De  La 
Hwit  v.  Holderbaugh,  58  Ind.  285;  Morrison  v.  Fishel,  64 
Ind.  177 ;  Beckner  v.  Riverside,  etc.,  T.  P.  Go.,  65  Ind.  468; 
Ludlow  v.  Ludlow,  109  Ind.  199. 
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By  pleading  to  the  merits  of  the  action,  William  H.  Mor- 
rison waived  all  objection  to  the  mere  sufficiency  of  the  com- 
plaint, and  this  waiver  became  obligatory  upon  Mrs.  Mor- 
rison, as  his  successor  in  the  action,  and  so  continued,  as  she 
did  not  invoke  the  aid  of  the  court  to  be  relieved  from  it.  R. 
S.  1881,  section  343.  Mrs.  Morrison's  demurrer,  therefore, 
came' too  late,  and,  in  consequence,  raised  no  question  as  to 
the  sufficiency  of  the  complaint,  whether  considered  with 
reference  to  the  facts  alleged  or  to  the  supposed  defect  of 
parties  defendant. 

A  paragraph  of  answer  similar  to  the  fifth  paragraph  of 
Mrs.  Morrison's  answer,  alleging  that  Johnson  H.  Ross  was 
the  real  owner  of  the  claim  in  suit,  and  that  it  had  been  as- 
signed to  Abigail  E.  Ross  to  cheat  and  defraud  his  creditors, 
was  held  to  be  bad  upon  demurrer  in  the  case  of  Frenzel  v. 
Miller,  37  Ind.\L 

Section  5501,  R.  S.  1881,  as  did  section  1,  1  R.  S.  1876, 
635,  authorizes  the  assignment  of  a  contract  like  that  in 
judgment,  and  the  succeeding  section  confers  upon  the  as- 
signee a  right  of  action  in  his  own  name  upon  such  a  contract 
when  assigned. 

The  defendant  in  such  an  action  may,  for  his  own  protec- 
tion, challenge  the  execution  of  the  assignment,  and,  under 
section  364,  R.  S.  1881,  require  proof  that  the  assignment 
alleged  had  been  properly  made ;  but  the  assignment  being 
admitted,  as  in  this  case,  he  can  not  raise  a  question  either  as 
to  the  consideration  upon  which  it  was  made,  or  as  *to  the 
motive  which  induced  it,  as  that  would  be  permitting  him  to 
make  an  issue  upon  a  merely  collateral  question,  and  one 
only  material  as  between  assignor  and  assignee. 

In  an  action  by  an  assignee  upon  an  instrument  in  writing 
assigned  to  him,  it  is  enough  for  the  defendant  to  know  that 
the  plaintiff  is  the  holder  of  the  instrument  by  assignment; 
and  if  the  assignor,  without  objection,  allows  the  action  to 
be  prosecuted  to  final  judgment,  he  is  estopped  from  there- 
Vol.  113.— 13 
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after  maintaining  a  suit  upon  the  same  instrument.  The  de- 
murrer to  the  fifth  paragraph  of  Mrs,  Morrison's  answer 
was,  therefore,  rightly  sustained. 

It  is  claimed  that,  as  the  jury  failed  to  find  that  the  deed 
which  Johnson  H.  Ross  made  to  William  H.  Morrison  was 
a  warranty  deed,  and  to  specifically  find  whether  the  latter 
retained  the  stock  in  the  Shaw  Carriage  Company  as  a  se- 
curity against  encumbrances  in  excess  of  the  sum  of  $5,500, 
a  venire  de  novo  ought  to  have  been  ordered. 

This  action  was  prosecuted  upon  the  theory  that  Johnson 
H.  Ross  had  executed  a  warranty  deed  to  the  decedent,  Mor- 
rison, as  he  had  agreed  to  do  by  his  contract,  and  the  defence 
was  conducted  upon  the  same  theory.  The  fact  that  the  deed 
was  a  warranty  deed  seemed  not  to  be  a  matter  in  contro- 
versy  at  any  stage  of  the  proceedings  below.  The  jury  found 
that  Ross  executed  the  deed  "in  pursuance  of  the  contract," 
which,  by  its  terms,  required  him  to  make  a  warranty  deed. 

The  jury  also  allowed  Morrison's  estate  credit  for  pay- 
ments made  on  encumbrances  in  excess  of  the  sum  of  $5,500, 
which  could  only  have  been  properly  allowed  upon  the 
theory  that  the  deed  was  a  warranty  deed.  Consequently, 
the  reasonable  inference  from  the  facts  specifically  found  was 
that  the  deed  was  a  conveyance  with  covenants  of  warranty. 
The  allowance,  too,  by  the  jury  of  credits  for  payments  in 
excess  of  the  sum  of  $5,500  as  a  deduction  from  the  value 
of  the  stock  in  the  Shaw  Carriage  Company  was,  under  the 
circumstances,  the  fair  equivalent  of  a  specific  finding  that 
Morrison  retained  the  stock  as  security  for  encumbrances  in 
excess  of  the  sum  named.  There  was,  therefore,  no  suffi- 
cient reason  for  ordering  a  venire  de  novo. 

Section  276,  R.  S.  1881,  prescribes  that  "When  any  ac- 
tion is  brought  by  the  assignee  of  a  claim  arising  out  of 
contract,  and  not  assigned  by  endorsement  in  writing,  the 
assignor  shall  be  made  a  defendant,  to  answer  as  to  the  as- 
signment or  his  interest  in  the  subject  of  the  action." 

This  provision  is  clearly  intended  to  afford  the  assignor  an 
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opportunity  of  denying  the  assignment  if  he  wishes  to  do  so, 
and  of  asserting  any  interest  he  may  have  in  the  claim  sued 
upon,  and,  in  case  he  disclaims  or  makes  default,  to  there- 
after preclude  him  from  denying  the  assignment  or  asserting 
any  ownership  of  the  claim.  It  does  not  contemplate  the 
recovery  of  an  ordinary  judgment  against  the  assignor  upon 
the  merits  of  the  claim.  This  view  is  fully  sustained  by 
section  312  of  our  present  civil  code.  By  permitting  John- 
son H.  Ross  to  enter  his  appearance  as  a  defendant,  and  to* 
answer  disclaiming  any  interest  in  the  subject-matter  of  the 
action,  after  the  return  of  the  verdict,  all  was  in  effect  ac- 
complished that  would  have  been  by  making  him  a  defend- 
ant in  the  first  instance.  He  thereby  voluntarily  became 
precluded  from  thereafter  asserting  any  interest  in  the  mat-* 
ters  in  controversy.  However  unusual  or  informal  the  pro- 
ceeding may  have  been,  no  injury  resulted  from  it  to  Mrs.. 
Morrison,  so  far  as  we  are  able  to  perceive.  The  proceeding 
was  seemingly  in  the  interest  of  the  estate  in  her  hands,  in 
the  event  of  further  litigation  concerning  the  subject-matter 
of  the  action,  and  consequently  one  of  which  she  has  no 
reason  to  complain. 

What  we  have  said  practically  disposes  of  all  the  questions 
discussed  by  counsel,  and  hence  of  everything  necessary  to 
be  considered  at  the  present  hearing. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Dec.  6, 1887 ;  petition  for  a  rehearing  overruled  Jan.  28, 1888* 
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No.  12,955. 

The  Ohio  and  Mississippi  Railway  Company  v. 

Walker. 

Negligence. — Railroad. — Street. — Trespasser.^- K  person  who  walks  upon  a 
railroad  track  laid  along  a  public  street  is  not  a  trespasser,  and  may  re- 
cover for  a  negligent  injury,  if  without  fault. 

Same. — Contributory  Negligence. — Pleading. — A  general  averment  that  the 
plaintiff  was  without  fault  is  sufficient,  unless  the  facts  specially  pleaded 
clearly  show  that  he  was  guilty  of  contributory  negligence. 

Same. — General  Averment  of  Xegligence. —  Uncertainty. — Negligence  maybe 
charged  in  general  terms,  and  if  the  defendant  desires  a  more  definite 
statement  of  the  facts,  his  remedy  is  by  motion  to  make  the  complaint 
more  specific,  and  not  by  demurrer. 

Same. — Highway  Crossing. — Prior  Right  of  Passage  as  Between  Travellers  and 
Railroad  Rains. — While  in  a  sense  the  rights  of  travellers  and  the  rail- 
road company  upon  a  highway  crossing  are  equal,  yet  in  respect  to  the 
priority  of  passage  the  right  of  the  company  is  superior. 

Same. — Stopping  Train  or  Slacking  Speed  at  Crossing. — Presumption. — Instruc- 
tion.— A  railroad  company  is  not  bound  to  bring  its  train  to  a  stop  or  to 
slacken  its  speed  when  a  person  is  seen  crossing  or  about  to  cross  the 
railroad  track  at  its  intersection  with  a  highway  or  Btreet,  but  may  pre- 
sume that  the  traveller  will  take  all  proper  precautions  to  avoid  injury, 
and  it  is  error  to  refuse  to  so  instruct  the  jury,  in  a  proper  case. 

Evidence. — Objections  to. — Must  be  Specific. — Objections  to  evidence  to  be 
available  must  be  reasonably  specific.  It  is  not  enough  to  state  that  the 
evidence  is  incompetent,  or  that  it  is  immaterial  or  irrelevant,  but  the 
particular  objection  must  be  fairly  stated. 

From  the  Jennings  Circuit  Court. 

/.  B.  Brown,  A.  G.  Smith,  C.  A.  Beeoher  and  P.  Werner, 
for  appellant. 

J.  G.  Berkshire  and  T.  C.  Batchelor,  for  appellee.  N 

Elliott,  J. — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that  the  track  of  the  appellant  crosses  Madi- 
son street,  in  the  city  of  North  Vernon,  at  a  point  where  it 
intersects  Main  street,  and  runs  along  Main  street  from  that 
point  for  a  distance  of  three  hundred  yards;  that  a  hotel, 
called  the  Feadlcr  House,  stands  on  the  southeast  corner  of 
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the  two  streets;  that,  on  the  8th  day  of  January,  1885,  the 
appellee  started  to  walk  from  the  Feadler  House  northwest 
across  Main  street,  along  and  in  Madison  street;  that,  at  the 
time  he  started  across  the  street,  a  locomotive  and  train  of 
cars  belonging  to  the  appellant  were  upon  the  railroad  track 
some  distance  to  the  northeast;  that,  if  moving  at  all,  the 
locomotive  and  train  were  moving  very  slowly ;  that  the  em- 
ployees of  the  appellant  in  charge  of  the  train  suddenly,  and 
without  ringing  the  bell  or  sounding  the  whistle,  and  with- 
out giving  any  warning  whatever,  put  the  locomotive  and 
train  in  rapid  motion,  and,  before  the  appellee  could  get  across 
or  away  from  the  track,  they  ran  the  locomotive  upon  him ; 
that,  had  the  whistle  been  sounded  or  the  bell  rung,  appellee 
could  have  crossed  the  track  in  perfect  safety. 

The  second  paragraph  differs  from  the  first,  in  this ;  it  avers 
that  the  engineer  had  negligently  left  the  locomotive  in  charge 
of  the  fireman. 

The  third  differs  from  the  other  two,  in  this :  it  avers  that 
the  train  was  standing  still  when  Walker  attempted  to  cross. 
All  of  the  paragraphs  contain  the  general  allegation  that  the 
plaintiff  was  without  fault. 

Walker  was  not  a  wrong-doer  in  going  upon  the  track  laid 
along  Main  street.  He  was  on  a  public  crossing  and  in  a 
public  highway;  for,  even  had  he  not  been  on  the  Madison 
street  crossing,  he  would  still  have  been  on  a  public  street,  as 
Main  street,  although  used  by  the  railway  company,  was  still 
a  street  open  to  the  use  of  the  citizens,  so  far  as  that  use  did 
not  interfere  with  the  right  of  the  railway  company  to  oper- 
ate its  trains. 

In  the  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Phillips,  112 
Ind.  59,  we  examined  this  question,  and,  after  reviewing 
many  authorities,  reached  the  conclusion  that  a  person  who 
walks  upon  a  railroad  track  laid  along  a  street  is  not  a  tres- 
passer. Here  the  case  is  still  stronger,  because  the  plaintiff 
was  on  a  public  crossing  as  well  as  on  a  public  street.     It  is, 
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therefore,  very  clear  that  the  decision  in  hens  v.  Cincinnati, 
etc.,  R.  Wm  Co.,  103  Ind.  27,  has  no  application,  for  in  that 
case  the  plaintiff  was  a  trespasser,  because  he  was  on  the  com- 
pany's track,  and  not  on  a  street  or  on  a  highway  crossing. 

We  have  no  doubt  that  the  appellant's  counsel  are  right 
in  asserting  that  if  the  complaint  does  not  show  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  it  is  bad. 
Cincinnati ,  etc.,  R.  R.  Co.  v.  Butler,  103  Ind.  31 ;  Louisville, 
-etc.,  R.  W.  Co.  v.  Phillips,  supra  ;  Palmer  v.  Chicago,  etc.,  R. 
R.  Co.,  112  Ind.  250. 

We  have  again  and  again  affirmed  that  the  complaint  must 
affirmatively  show  that  the  defendant  was  negligent,  and  that 
the  plaintiff  was  not.  But,  while  we  agree  with  counsel  that 
the  plaintiff  must  show  thesei  facts,  we  can  not  assent  to  their 
assertion  that  the  complaint  does  not  show  that  the  plaintiff 
was  free  from  fault. 

The  complaint  avers,  in  direct  terms,  that  the  appellee  was 
without  fault,  and  this  averment  makes  the  pleading  good. 
It  has  long  been  the  rule  in  this  court  that  the  general  aver- 
ment that  the  plaintiff  was  without  fault  is  sufficient,  unless 
the  facts  specially  pleaded  clearly  show  that  he  was  guilty  of 
contributory  negligence.  City  of  Fort  Wayne  v.  De  Witt,  47 
Ind.  391 ;  Town  of  Salem  v.  Goller,  76  Ind.  291 ;  Rogers  v. 
Overton,  87  Ind.  410;  City  of  Washington  v.  Small,  86  Ind. 
462 ;  Town  of  Rushville  v.  Poe,  85  Ind.  83 ;  Murphy  v. 
City  of  Indianapolis,  83  Ind.  76  ;  Pittsburgh,  etc.,  R.  W.  Co. 
v.  Wright,  80  Ind.  182;  Board,  etc.,  v.  Legg,  93  Ind.  523. 

The  rule  that  the  general  averment  is  sufficient  has  been 
«o  long  established  and  so  often  approved  that  we  should  feel 
bound  to  adhere  to  it  even  if  we  doubted  its  soundness ;  but 
-we  think  its  soundness  can  be  vindicated  on  principle.  It  is 
In  the  nature  of  a  negative  fact,  and  an  averment  of  such  a 
fact  can  not  be  made  with  the  same  particularity  as  an  affirm- 
ative one.  The  elementary  books,  recognizing  this,  agree 
that  in  such  cases  a  general  averment  is  ordinarily  sufficient. 
It  is  evident  that  any  other  rule  would  be  practically  inca- 
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pable  of  enforcement,  for  a  negative  fact  can  seldom  be  al- 
leged except  generally  and  by  way  of  denial,  since  any  other 
course  would  require  a  process  of  exclusion  and  elimination 
that  would  lead  to  an  almost  endless  pleading.  If  the  specific 
facts  absolving  the  plaintiff  from  fault  must  be  pleaded,  then 
it  would  be  necessary  to  enumerate  every  fact  that  might  be 
considered  as  tending  to  charge  him  with  fault,  and  negative 
its  existence.  In  some  cases  this  process  of  enumeration  and 
exclusion  would  be  practically  impossible ;  in  others  it  would 
lead  to  a  prolixity  of  pleading  that  would  do  no  good,  but 
would  produce  uncertainty  and  confusion. 

In  the  case  before  us  it  is  expressly  alleged  that  the  injury 
was  caused  solely  by  the  defendant's  negligence  and  without 
any  fault  on  the  part  of  the  plaintiff,  and  ^he  force  of  these 
general  averments  is  not  broken  by  the  specific  facts  pleaded. 

It  is  probably  true  that  there  is  not  that  certainty  of  state-  • 
ment  in  the  allegations  of  the  complaint  which  charge  the 
defendant  with  negligence  that  the  strict  rules  of  pleading 
require,  but,  granting  this  to  be  true,  it  will  not  avail  the 
appellant,  since  the  remedy  for  mere  uncertainty  in  statement 
is  by  motion  and  not  by  demurrer.  It  has  been  long  and 
firmly  established  in  this  State  that  negligence  may  be  charged 
in  general  terms,  and  that  if  the  defendant  desires  a  more 
definite  statement  of  the  facts  he  must  move  the  court  to 
make  the  complaint  more  specific.  Pittsburgh,  etc.,  R.  R. 
Co.  v.  Nelson,  51  Ind.  150;  Kessler  v.  Leeds,  51  Ind.  212; 
Ohio,  etc.,  R.  W.  Co.  v.  Collarn,  73  Ind.  261 ;  City  of  Evans- 
vilte  v.  Worthington,  97  Ind.  282 ;  Cleveland,  etc.,*  R.  W. 
Co.  v.  Wynant,  100  Ind.  160;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Gaines,  104  Ind.  526;  Louisville,  etc.,  R.  W.  Co.  v.  Jones, 
108  Ind.  551. 

This  rule  is  not  without  support  in  principle,  and  it  is  well 
sustained  bv  the  decisions  of  other  courts.  A  recent  writer 
thus  states  the  rule:  "A  general  averment  of  negligence  in 
a  complaint,  declaration  or  petition,  is  sufficient;  the  particu- 
lar acts  constituting  the  negligence  need  not  be,  in  detail, 
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specifically  set  out."  Black  Proof  &  Pleading  in  Accident 
Cases,  201.  Many  decisions  are  cited  in  support  of  this 
doctrine. 
'  Objections  to  evidence  to  be  of  any  avail  must  be  reason- 
ably specific.  The  particular  objection  must  be  fairly  stated. 
It  is  not  enough  to  state  that  the  evidence  is  incompetent,  or 
that  it  is  immaterial  and  irrelevant.  This  much  is  implied 
in  the  bare  fact  of  objecting.  If  it  be  unnecessary  to  state 
the  particular  objection,  quite  as  well  say  "  we  object "  ami 
done  with  it,  since  a  mere  general  objection  amounts  to 
nothing  more,  for  it  is  simply  tantamount  to  an  expression 
of  the  fact  that  counsel  do  object.  It  is  no  answer  to  the 
proposition  asserted  by  the  authorities  to  say  that  the  evi- 
dence itself  may  reveal  the  objection,  for  this  may  be  said 
of  all  incompetent  and  irrelevant  evidence,  when  carefully 
scrutinized,  and,  if  this  be  true,  then  there  would  be  no  rea- 
son for  requiring  a  specific  objection  in  any  case.  But  there  is 
reason  for  requiring  the  particular  objections  to  be  stated  with 
reasonable  certainty,  for,  in  the  hurry  of  a  trial,  it  can  not  be 
expected  that  particular  objections  will  occur  to  the  judge, 
although  if  stated  he  would  readily  perceive  their  force. 
^Counsel,  who  are  presumed  to  have  studied  the  case,  ought  to 
be  able  to  state  the  particular  objections,  and  if  none  are 
stated,  it  is  fair  to  assume  that  none  exist,  since  an  objec- 
tion that  can  not  be  particularly  stated  is  not  worth  the 
making.  The  rule  is  a  reasonable  one,  just  to  the  court  and 
not  burdensome  to  the  parties,  and  it  has  been  accepted  as 
the  law  at  least  since  1846.  Russell  v.  Branham,  8  Blackf. 
277 ;  Stanley  v.  Sutherland,  54  Ind.  339 ;  SAa/er  v.  Ferguson* 
103  Ind.  90,  and  cases  cited ;  Louisville,  etc,  R.  W.  Co.  \\ 
Falvey,  104  Ind.  409;  McKinsey  v.  McKee,  109  Ind.  209, 
and  cases  cited. 

Possibly  there  may  be  cases  where  a  general  objection 
should  be  deemed  effectual,  as,  for  instance,  where  it  appears 
upon  the  face  of  a  written  instrument  that  it  can  not,  under 
any  conceivable  theory,  be  competent ;    but,  however  this 
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may  be,  a  general  objection  can  not  be  regarded  as  sufficient 
in  a  case  like  this,  where  negligence  is  the  issue.  Upon  such 
an  issue  a  multitude  of  facts  is  often  competent,  and  it  is  not 
just  to  expect  that  objections  will  occur  to  the  mind  of  the 
trial  court  upon  the  bare  statement  of  counsel  that  they  ob- 
ject. But  there  is  another  phase  of  the  general  rule  which 
makes  it  imperative  on  us  to  pronounce  judgment  against 
general  objections,  and  that  is  this :  only  the  specific  objec- 
tions stated  to  the  trial  court  are  available  on  appeal.  A 
great  number  of  cases  affirm  this  doctrine.  Wakeman  v. 
Jones,  5  Ind.  454;  Hyatt  v.  Clements,  65  Ind.  12;  Evans  v. 
State,  67  Ind.  68 ;  City  of  Delphi  v.  Lowery,  74  Ind.  520 
(39   Am.   R.  98); 

This  doctrine  necessarily  implies  that  objections  must  be 
specific. 

No  attack  is  made  on  the  instructions  given  by  the  court, 
but,  on  the  contrary,  they  are  highly  commended  by  coun- 
sel. We  are,  therefore,  not  required  to  examine  them  except 
to  ascertain  whether  they  embrace  the  instructions  asked  by 
the  appellant  and  refused  by  the  court.  Some  of  the  instruc- 
tions asked  by  the  appellant  are  embraced  in  those  given  by 
the  court,  and  others  do  not  correctly  express  the  law,  and 
were  for  that  reason  properly  refused. 

The  eighth  instruction  asked  by  the  appellant  is  not  era- 
braced  in  those  given  by  the  court,  and,  upon  the  facts  of  this 
case,  does,  in  our  judgment,  state  the  law  correctly.  It  reads 
thus: 

"  Though  a  railroad  company  and  the  public  have  equal 
rights  at  the  intersection  of  the  track  of  the  former  with  a 
public  highway,  those  operating  a  train  upon  the  railroad  are 
under  no  obligations  to  slacken  the  speed  of  such  train,  or  to 
bring  the  same  to  a  stop,  when  they  notice  a  person  crossing, 
or  about  to  cross,  the  track  at  its  intersection  with  the  high- 
way ;  but  they  may  presume  that  such  person  will  himself 
take  all  proper  precautions  to  avoid  injury." 
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In  a  sense  the  rights  of  the  traveller  and  the  railroad  com- 
pany upon  a  highway  crossing  are  equal.  Neither  has  an 
exclusive  right  to  use  it,  and  both  are  bound  to  do  what  the 
law  requires  of  them.  The  right  of  the  company  is,  how- 
ever, superior  in  one  respect,  and  that  is,  the  right  to  the 
priority  of  passage.  Of  necessity  this  must  be  true,  since  it 
can  not  be  legally  possible  that  trains  must  be  brought  to  a 
halt  at  every  highway  crossing  in  order  to  allow  travellers  to 
cross.  But  we  need  not  discuss  the  question,  for  it  is  put  at 
rest  by  the  authorities.  Chicago,  etc.,  R.  R.  Co.  v.  Boggs, 
101  Ind.  522  (51  Am./R.  761);  Louisville,  etc.,  R.  IF.  Co.  v. 
Phillips,  supra,  and  authorities  cited. 

A  traveller  who  approaches  the  highway  is  bound  to  know 
that  he  must  yield  precedence  to  the  trains,  and  that  he  has 
no  right  to  expect  them  to  slacken  speed,  much  less  to  stop, 
and  yield  him  priority  of  passage.  This  principle  is  settled 
beyond  controversy.  Cincinnati,  etc.,  R.  R.  Co.  v.  Butler, 
supra,  and  cases  cited ;  Indiana,  etc.,  R.  IF.  Co.  v.  Greene, 
106  Ind.  279  (55  Am.  R.  736) ;  Belt  R.  R.  Co.  v.  Mann,  107 
Ind.  89. 

Mr.  Beach  says  of  a  traveller  about  to  cross  a  railway 
track  :  "  He  must  assume  that  there  is  danger,  and  act  with 
ordinary  prudence  and  circumspection  upon  that  assumption." 
Beach  Contributory  Negligence,  191.  Many  cases  are  cited 
by  this  author  declaring  the  duty  of  the  traveller,  and  as- 
serting that  the  company  is  under  no  obligation  to  stop  its 
trains  or  to  slacken  their  speed.     Ibid,  198. 

Mr.  Wood  says  :  "  The  law  does  not  require  the  speed  of 
trains  to  be  slackened  on  approaching  the  crossing  of  a  public 
highway  in  the  country  when  a  team  is  seen  approaching  it." 
2  Am.  Railway  Law,  1330. 

This  rule  extends  to  persons  on  the  track  where  there  is 
nothing  to  indicate  that  they  are  not  at  liberty  to  leave  it  at 
will,  if,  indeed,  it  does  not  go  much  further.  We  again 
quote  from  Mr.  Beach :  "  It  is  to  be  presumed  that  a  person 
of  mature  years  will  not  stand  still  upon  a  railway  track  and 
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deliberately  suffer  himself  to  be  run  down.  It  is  also  a  pre- 
sumption that  all  men  are  in  the  possession  of  their  senses, 
and  will  exercise  ordinary  diligence  in  times  of  danger  to 
take  care  of  themselves.  It  is  in  accordance  with  these  as- 
sumptions held,  that  when  an  engineer  of  a  locomotive 
engine  sees  ahead  of  him  a  man  upon  the  track,  he  may  pre- 
sume that  the  man  possesses  ordinary  capacity,  that  he  can 
see,  and  hear,  and  reason  from  cause  to  effect,  and  that,  as  a 
train  approaches  him,  he  will  step  aside  and  not  be  run  over." 
Con.  Neg.,  394. 

We  do  not  deem  it  necessary  to  refer  to  the  cases,  but  we 
cite  as  particularly  applicable  the  strongly  reasoned  case  of 
Lake  Shore,  etc.,  R.  R.  Go.  v.  Miller,  25  Mich.  274,  and  refer 
to  a  few  of  our  own  cases :  Palmer  v.  Chicago,  etc.,  R.  R. 
Co.,  112  Ind.  250,  and  cases  cited;  Indianapolis,  etc.,  R.  W. 
Co.  v.  Pitzer,  109  Ind.  179;  Tehre  Haute,  etc.,  R.  R.  Co.  v. 
Graham,  95  Ind.  286,  and  authorities  cited. 

It  was  the  right  of  the  appellant,  under  the  evidence, 
to  have  the  jury  specifically  instructed  that  its  employees 
might  presume  that  the  appellee  would  use  all  proper  pre- 
cautions to  avoid  injury.  There  was  nothing  taking  the 
case  out  of  the  general  rule.  There  was  no  obstruction  of 
the  track,  the  train  was  in  full  view,  there  was  nothing  to 
indicate  to  the  person  in  charge  of  it  that  the  appellee  was 
not  a  man  of  mature  years,  and  at  full  liberty  to  leave  the 
track  at  will.  The  train  was  not  running  rapidly;  on  the 
contrary,  it  was  moving  slowly,  for  its  speed  was  not  greater 
than  three  or  four  miles  an  hour.  There  was  no  reason  whv 
the  ordinary  presumption  should  not  prevail;  there  was  no 
infirmity  apparent  in  the  appellee,  nothing  to  indicate  that 
he  could  not  easily  step  from  the  track,  and  there  was  no  in- 
dication that  he  would  not  protect  himself  by  leaving  the  track 
before  the  train  reached  him.  There  was  nothing,  in  short, 
to  rebut  the  natural  presumption  that  he  would  leave  the 
track  in  time  to  avoid  injury.     Under  such  circumstances 
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the  instruction  was  right  in  its  statement  of  the  law  and  was 
relevant  to  the  issue  and  the  evidence. 

The  instructions  of  the  learned  judge  who  tried  the  case 
are  unusually  clear  and  vigorous,  but,  on  the  point  under 
immediate  mention,  we  can  not  approve  their  statement  of 
the  law,  and  it  is  only  to  this  point  that  we  have  critically 
examined  them.  The  fifteenth  instruction  given  by  the  court 
contains  these  statements :  "  Where  a  train  is  approaching, 
or  is  about  to  cross  at  a  street  crossing,  it  is  the  duty  of  the 
engineer  to  give  sufficient  signals  of  the  approach  of  the 
train,  by  ringing  his  bell,  or  otherwise,  as  may  be  usual  and 
not  unlawful,  and  also  to  approach  such  crossing  at  such  rate 
of  speed  as  will  enable  him  to  check  his  train  if  necessary. 
More  than  this  can  not  be  required  of  the  company,  unless 
the  engineer  has  actual  knowledge  or  notice  of  special  cir- 
cumstances demanding  special  care,  as,  for  example,  knowl- 
edge by  the  engineer  of  a  person  on  the  track  under  such 
circumstances  as  would  make  it  seem  uncertain  to  the  en- 
gineer whether  the  person  would  get  off  or  away  from  the 
track  in  time  to  avoid  being  struck  by  the  train."  The  ex- 
ample given  as  illustrating  the  meaning  intended  to  be  con- 
veyed by  the  court  gives  an  erroneous  effect  to  the  entire 
instruction.  It  appears,  therefore,  that,  instead  of  giving  the 
law  as  asked  by  the  appellant,  the  court  laid  down  an  essen- 
tially different  rule.  It  is  unnecessary  for  us  to  express  any 
further  opinion  upon  this  or  any  other  instruction  given  by 
the  court,  and  we  refrain  from  doing  so. 

Judgment  reversed. 

Filed  Jan.  27,  1888. 


NOVEMBER  TERM,  1887. 


205 


Burns  ttaLv.  Fox. 


No.  12,964. 

Burks  et  al.  v.  Fox. 

Contbact.— To  Convey  Real  Estate. — Specific  Performance.--' Demand.-- It  is 
the  general  rule  that  a  demand  is  necessary  before  bringing  a  suit  to 
enforce  the  specific  performance  of  a  contract  to  convey  real  estate ;  but 
where  the  contract  has  been  repudiated,  or  performance  refused,  or 
notice  given  of  a  determination  not  to  perform,  a  demand  is  not  neces- 
sary. 

Same.— Complaint  for  Specific  Performance.— Where  a  complaint  alleges  that 
B.,  in  his  lifetime,  agreed  to  convey  land  to  the  plaintiff  upon  a  consid- 
eration stated,  which  consideration  the  plaintiff  had  performed,  and 
that  the  plaintiff  had  taken  and  continued  to  hold  possession  of  the 
land,  but  that  B.  had  failed,  neglected  and  refused  to  convey,  and  that 
his  heirs  had  also  refused  to  convey  and  had  instituted  partition  pro- 
ceedings, it  is  good. 

Same. — Statute  of  Frauds. — Performance. — Possession. — Improvements. — Where 
a  parol  contract  for  the  conveyance  of  real  estate  has  been  clearly 
proved,  and  has  been  taken  out  of  the  statute  of  frauds  by  possession 
and  complete  performance  on  the  one  hand,  and  valuable  improvements 
have  been  made  in  reliance  on  the  contract,  specific  performance  will  be 
decreed. 

Pleading. — Amendment  After  Evidence  Has  Been  Heard. — Surprise. —  Su- 
preme Court. — Presumption. — Where  the  plaintiff  is  allowed  to  amend  his 
complaint  after  the  evidence  has  been  heard  and  the  argument  con- 
cluded, the  defendant  must  show  that  he  was  misled  or  prejudiced 
thereby,  or  the  Supreme  Court  will  presume  that  the  amendment  was 
properly  permitted. 

From  the  Newton  Circuit  Court. 

T.  F.  Palmer,  D.  L.  Bishop  and  A.  K.  Sills,  for  appellants. 
S.  P.  Thompson,  for  appellee. 

Mitchell,  C.  J. — The  general  rule  is  well  settled,  that 
before  a  party  can  enforce  the  specific  performance  of  a  con- 
tract to  convey  real  estate,  he  must  have  made  a  demand  for 
a  conveyance,  or  a  sufficient  excuse  must  be  alleged  for  not 
having  made  a  demand,  before  bringing  suit.  Sheets  v. 
Andrews,  2  Blackf.  274 ;  Brown  v.  Jackson,  8  Blackf.  203 ; 
Mather  v.  Scoles,  35  Ind.  1 ;  Reed  v.  Hodges,  80  Ind.  304 ; 
Harless  v.  Petty,  84  Ind.  269. 
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It  is  equally  well  settled  that  when  one  party  has  repu- 
diated the  contract,  or  refused  performance,  or  has  given  notice 
to  the  other  of  his  determination  not  to  perform  his  part,  a 
demand  for  performance,  unless  the  previous  notice  has  been 
withdrawn,  is  not  necessary.  Turner  v.  Parry,  27  Ind.  163; 
Hawley  v.  Smith,  45  Ind.  183  (202) ;  Blair  v.  Hamilton,  48 
Ind.  32  ;  Durland  v.  Pitcairn,  51  Ind.  426 ;  Phceniz,  etc., 
Ins.  Co.  v.  Hinesley,  75  Ind.  1. 

The  appellee  charged  in  her  oomplaint  that  John  Burns, 
prior  to  his  death,  entered  into  an  oral  agreement  with  her, 
whereby  he  agreed,  in  consideration  that  she  should  maintain 
and  support  his  invalid  mother  during  her  lifetime,  that  he 
would  convey  to  the  appellee  a  certain  tract  of  land  in  Jasper 
county.  She  alleged  that  she  took  possession  of  the  land  and 
made  lasting  and  valuable  improvements  thereon,  and  that 
she  fully  kept  and  performed  the  agreement  on  her  part,  but 
that  her  father  failed,  neglected  and  refused  to  convey  accord- 
ing to  the  agreement. 

It  was  also  alleged  that  since  the  death  of  her  father  the 
appellants,  his  heirs,  refused  to  make  a  conveyance  to  her, 
and  that  they  had  instituted  proceedings  to  make  partition  of 
the  land,  and  that  they  were  seeking  to  have  it  set  off  to  one 
of  the  other  heirs,  although  the  complainant  remained  in 
possession. 

The  ordinary  signification  of  the  word  "  refuse  v  is  to  deny 
a  request  or  demand,  and  as  the  complaint  alleges  that 
both  the  father,  in  his  lifetime,  and  the  appellants,  who  suc- 
ceeded to  the  legal  title  to  the  land  as  heirs,  refused  to  con- 
vey in  compliance  with  the  contract,  a  sufficient  excuse  was 
shown  for  not  having  made  a  further  demand.  Besides,  the 
appellants  having  instituted  proceedings  in  partition,  they 
thereby  necessarily  asserted  such  a  claim  of  title  on  their  part 
as  amounted  to  an  utter  repudiation  of  the  alleged  contract 
of  their  ancestor. 

The  reason  for  the  rule  which  requires  a  demand  before 
bringing  suit  is  that  the  covenantor  may  be  afforded  a  foir 
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opportunity  to  perform  his  contract,  after  becoming  aware 
that  the  covenantee  desires  to  receive  the  title,  without  being 
harassed  with  a  suit  to  compel  him  to  do  that  which  he 
would  have  done,  upon  reasonable  request,  without  compul- 
sion. If,  however,  it  appears  that  the  covenantor  has  put 
himself  in  such  an  attitude  in  respect  to  the  alleged  contract 
as  makes  it  plain  that  a  demand  would  be  unavailing,  the 
law  will  not  exact  the  mere  idle  ceremony. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

It  is  shown  by  a  bill  of  exceptions  contained  in  the  rec- 
ord, that  the  plaintiff  was  permitted,  by  leave  of  court,  over 
the  appellants'  objection,  to  amend  her  complaint  after  the 
evidence  was  heard  and  the  argument  of  counsel  had  been 
concluded. 

The  amendment  permitted  and  made  was  to  insert  the  word 
"  refused  "  in  the  connections  already  referred  to.  After  the 
amendment  the  appellants  refiled  their  demurrer  to  the  com- 
plaint, and  the  demurrer  was  again  overruled. 

The  appellants  complain  that  the  court  abused  its  discre- 
tion in  allowing  the  amendment  over  their  objection. 

While  it  is  true  that,  in  allowing  amendments  after  the 
trial  has  substantially  ended,  a  degree  of  caution  should  be 
observed  so  as  to  prevent  surprise,  yet,  unless  it  is  shown  by 
the  party  over  whose  objection  the  amendment  was  allowed 
that  he  was  misled  or  prejudiced  thereby,  this  court  will  pre- 
sume that  the  trial  court  permitted  the  amendment  "  for  the 
furtherance  of  justice."  Durham  v.  Fechheimtr,  67  Ind.  35  ; 
Child  v.  Swain,  69  Ind.  230 ;  Town  of  Martinsville  v.  Shirley, 
84  Ind.  546 ;  Darrell  v.  Hilligoss,  etc.,  G.  R.  Co.,  90  Ind.  264. 

It  does  not  appear,  in  the  manner  required  by  a  rule  re- 
peatedly declared,  that  the  plaintiff  was  misled  by  the  amend- 
ment in  this  case.     Berber  v.  North,  107  Ind.  544. 

The  evidence  makes  a  case  for  the  enforcement  of  specific 
performance.  The  contract  was  clearly  proved.  The  appel- 
lee had  taken  complete  possession  under  the  contract,  and  in 
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reliance  thereon  had  made  lasting  and  valuable  improvements 
on  the  land,  and  had  fully  performed  her  part  of  the  agree- 
ment. The  contract  was  thus  taken  out  of  the  operation  of 
the  statute  of  frauds.  Mauck  v.  Melton,  64  Ind.  414 ;  Wal- 
lace v.  Long,  105  Ind.  522 ;  Drum  v.  Stevens,  94  Ind.  1-81, 
and  cases  cited. 

Where  a  contract  such  as  that  here  involved  has  been 
proven  by  clear  and  satisfactory  evidence,  and  has  been  taken 
out  of  the  operation  of  the  statute  by  possession  and  com- 
plete performance  on  the  one  hand,  and  lasting  and  valuable 
improvements  have  been  made  on  the  land  in  reliance  thereon, 
a  case  is  made  in  which  there  is  not  a  complete  and  adequate 
remedy  at  law. 

The  evidence  shows  that  the  appellants  repudiated  the  al- 
leged contract  from  the  beginning.  They  contested  the  case 
from  first  to  last  upon  the  theory  that  no  contract  had  ever 
been  made  between  their  ancestor  and  the  appellee.  It  was, 
therefore,  not  necessary  that  a  demand  should  have  been 
proven. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  9,  1 887 ;  petition  for  a  rehearing  overruled  Jan.  26, 1888. 
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No.  12,972. 

Riggs  v.  Riley. 

Real  Estate. — Actum  to  Recover. — Adverse  Possession  for  Twenty  Years.— 
Title  to  real  estate  acquired  by  open,  an  interrupted,  exclusive  and  ad- 
verse possession,  under  claim  of  ownership,  for  more  than  twenty  years, 
will  defeat  an  action  in  ejectment  by  the  holder  of  the  paper  title. 

Same. — Payment  of  Rent.  —  Survey.  —  Reviving  Right  of  Original  Owner.  — 
Neither  the  payment  of  rent  for  a  time,  nor  a  survey  establishing  a  line 
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between  adjoining  owners,  will  defeat  a  title  previously  perfected  by 
adverse  possession  for  more  than  twenty  years,  nor  revive  the  right  of 
the  original  owner. 

From  the  Henry  Circuit  Court. 

J.  Brovm  and  W.  A.  Brown,  for  appellant. 
L.  P.  Mitchell,  J.  H.  Mellett  and  E.  H.  Bundy}  for  ap- 
pellee. 

Howk,  J. — In  this  case,  errors  are  assigned  here  by  ap- 
pellant Riggs,  defendant  below,  which  call  in  question  (1) 
the  court's  conclusions  of  law  upon  its  special  finding  of 
facts,  (2)  the  overruling  of  his  motion  to  make  such  special 
finding  of  facts  more  specific  and  full,  (3)  the  overruling  of 
his  motion  for  a  venire  de  novo,  and  (4)  the  overruling  of  his 
motion  for  a  new  trial. 

The  trial  court  found  the  facts  of  this  case  substantially 
as  follows : 

On  August  20tb,  1838,  Anne  Peters  entered,  and  received 
a  patent  from  the  .United  States  conveying  to  her  the  west 
half  of  the  northwest  quarter  of  section  6,  in  township  17 
north  of  range  9  east,  in  the  district  of  lands  subject  to  sale 
at  Indianapolis,  Indiana,  containing  92.94  acres.  She  after- 
wards, in  1846,  having  theretofore  married  Joseph  Mont- 
gomery, died  intestate,  leaving  as  her  only  heirs  at  law  Joseph, 
Mary  A.,  John  P.,  Servilla,  Samuel  S.  and  Catharine  Mont- 
gomery, and  Elizabeth,  intermarried  with  Charles  G.  Stokes. 
On  February  15th,  1864,  her  said  heirs  executed  their  war- 
ranty deed  to  John  and  Josiah  Hodson,  conveying  to  them 
all  such  real  estate.  On  February  25th,  1864,  Josiah  Hod- 
son  and  Margaret,  his  wife,  executed  their  deed  conveying 
to  John  Hodson  the  undivided  one-half  of  such  land ;  and 
John  Hodson  remained  the  owner  of  all  such  land  until  his 
death  in  1883.  In  partition  proceedings  between  his  heirs, 
at  the  February  term,  1884,  of  the  court  below,  the  afore- 
said land  was  assigned  and  set  off  to  ^  laintiff,  Delilah  H. 
Vol.  113.— 14 
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Riley,  daughter  of  said  John  Hodson,  as  her  share  of  all  the 
lands  of  which  her  father  died  seized. 

On  August  1st.  1839,  one  Benaiah  Riggs  entered,  and  re- 
ceived from  the  United  States  a  patent  for,  the  west  half  of 
the  southwest  quarter  of  the  same  section,  township  and 
range,  containing  84.76  acres.  In  1866,  BenaiahRiggs  con- 
veyed such  land  to  his  wife,  Melissa,  during  her  natural  life,, 
and  the  remainder  to  his  children,  Joshua,  Margaret,  Ellen, 
Greenbrier,  George  W.,  Mary  J.,  Jonathan,  Emma,  James- 
and  Absalom  Riggs,  in  fee  simple.  In  1873,  Melissa  Rigg& 
died,  and  in  the  same  year,  but  after  her  death,  the  above 
named  grantees  in  the  deed  from  Benaiah  Riggs  conveyed 
their  interest  in  such  land  to  defendant,  Benjamin  F.  Riggs. 
The  dividing  line  between  these  two  tracts  of  land  had  never 
been  marked  or  designated  by  any  monument  until  about 
1848,  at  which  time  Benaiah  Riggs  procured  a  line  to  be  sur- 
veyed by  one  Balingall,  who,  at  the  request  and  by  the  pro- 
curement of  said  Benaiah  Riggs,  located  the  dividing  line 
between  the  two  tracts  of  land  above  described,  and  entered 
in  the  surveyor's  records  of  Henry  county  a  record  of  his 
survey.  Balingall  was  at  the  time  acting  as  surveyor  of 
Henry  county,  and  he  planted  a  stone  at  the  west  end  of  said 
line  and  lettered  it.  At  the  time  such  survey  was  so  made, 
said  heirs  of  Anne  Montgomery  were  the  owners  of  the  land 
previously  owned  by  her,  and  were  not  residents  of  Henry 
county,  and  had  no  interest  in  said  survey,  and  were  not 
present  when  it  was  made,  and  were  not  parties  thereto. 

In  1849,  or  about  that  time,  said  Benaiah  Riggs,  who  was 
then  living  on  the  land  entered  and  owned  by  him  as  afore- 
said, built  a  rail  fence  substantially  on  the  line  so  surveyed 
and  located  by  said  Balingall,  commencing  at  the  west  end 
of  such  dividing  line  and  running  thence  about  forty  rods. 
The  land  then  owned  by  said  Montgomerys  was  in  a  wild  and 
unimproved  state,  being  unenclosed  and  unoccupied,  except 
that  a  portion  of  said  land,  on  the  south  end  of  said  tract, 
had  been  deadened.     Said  fence  has  remained  upon  said  line 
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from  the  time  of  its  erection  until  the  commencement  of  this 
suit.  In  1849,  or  about  that  time,  said  Benaiah  Riggs  cleared 
his  land  up  to  said  fence,  and  for  each  year  thereafter,  in- 
cluding 1849,  he  plowed  and  cultivated  said  land  up  to  said 
fence  and  claimed  the  same  as  his  own;  and  he  conveyed  the 
tract  of  land  so  entered  by  him,  by  the  description  aforesaid, 
to  his  wife  and  children  aforesaid,  in  1866.  In  August, 
1870,  one  Noah  Hayes,  acting  as  deputy  surveyor  of  Henry 
county,  resurveyed  said  tracts  of  land,  and  entered  upon  the 
records  of  the  surveyor  of  such  county  a  record  of  such  re- 
survey.  It  does  not  appear  what  notice,  if  any,  was  given 
of  this  survey,  or  who  were  present  and  participated  therein. 

Melissa  Riggs,  widow  of  said  Benaiah,  who  was  in  posses- 
sion of  said  land  in  virtue  of  her  life-estate  therein,  con- 
tinued to  occupy  such  land  up  to  the  fence  built  by  said 
Benaiah  Riggs  as  aforesaid  until  a  short  time  after  said  sur- 
vey was  made  by  Noah  Hayes  and  up  to  her  death.  After 
she  died,  and  defendant  became  the  owner  of  the  land  by  the 
conveyance  aforesaid,  he,  during  1873  and  1874,  paid  said 
John  Hodson  a  part  of  the  crops  raised  on  the  land  between 
such  fence  and  the  line  established  by  Noah  Hayes  south  of 
such  fence  and  the  line  established  by  said  Balingall,  as  rent 
for  the  use  and  occupation  of  said  strip  of  ground.  Since 
1874  defendant  has  not  paid  rent  for  such  stripof  ground, 
and  has  continued  to  hold  and  occupy  the  same,  and  claimed 
to  be  the  owner  thereof  in  his  own  right.  Benaiah  Riggs 
and  those  claiming  under  him  have  continuously  and  unin- 
terruptedly occupied  said  strip  of  ground  up  to  said  fence, 
claiming  to  be  the  owners  thereof,  and  claiming  said  fence  to 
be  the  dividing  line  between  said  lands,  with  the  exception 
of  the  years  1873  and  1874,  aforesaid,  during  which  years 
defendant  paid  rent  for  said  strip  of  ground  as  aforesaid. 

In  April,  1884,  plaintiff  procured  the  county  surveyor  of 
Henry  county  to  survey  said  dividing  line  between  the  lands 
above  described,  and  served  notice  on  defendant  of  the  time 
when  said  survey  would  be  made.     Said  county  surveyor  did 
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survey  and  locate  said  line,  and  enter  said  notice,  and  his  pro- 
ceedings thereunder,  and  his  said  survey  of  said  lands,  of 
record  in  the  record  of  surveys  of  Henry  county,  on  the 
30th  day  of  March,  1885.  Said  survey  has  not  been  ap- 
pealed from. 

Upon  the  facts  found  as  aforesaid,  the  court  stated  the  fol- 
lowing conclusion  of  law : 

"  I  conclude,  as  a  matter  of  law,  that  the  law  upon  the 
foregoing  facts  is  with  the  plaintiff,  and  that  she  is  entitled 
to  recover  possession  of  the  lands  in  controversy  j  extending 
to  the  dividing  line  between  said  lands,  as  located  and  estab- 
lished in  and  by  the  last  survey,  above  mentioned,  of  the 
county  surveyor  of  Henry  couuty. 

(Signed)  "  Mark  E.  Forkner,  Judge." 

Over  defendant's  exceptions  to  such  conclusion  of  law, 
and  his  several  motions  to  make  the  special  finding  of  facts 
more  specific  and  full,  for  a  venire  de  novo  and  for  a  new  trial, 
the  court  rendered  judgment  that  plaintiff  recover  of  de- 
fendant the  real  estate  in  controversy,  and  her  costs  in  this 
action  expended. 

Plaintiff  sued  in  ejectment  to  recover  the  possession  of  a 
strip  of  land  5  rods  and  16  links  in  width  and  60  rods  in 
length  of  the  tract  of  land  first  described  in  the  special  find- 
ing of  facts. 

The  facts  found  by  the  trial  court  show  very  clearly  that 
plaintiff  has  a  complete  paper  title  to  the  strip  of  land  de- 
scribed in  her  complaint.  We  are  of  opinion,  however,  that 
the  court's  conclusion  of  law  in  plaintiff's  favor  is  not  author- 
ized by  the  finding  of  facts,  and  can  not  be  sustained.  The 
question  for  decision  in  this  case  was  not,  where  is  the  true 
dividing  line  between  the  two  tracts  of  land  described  in  the 
special  finding  of  facts?  If  that  had  been  the  question  for 
decision,  the  last  survey  made  by  the  county  surveyor,  which 
seems  to  have  been  the  only  one  made  in  conformity  with 
the  requirements  of  our  statute,  would  have  been  at  least 
prima  facie  evidence,  and,  if  not  appealed  from,  may  become 


NOVEMBER  TERM,  1887.  213 

.Riggs  t".  Riley. 

conclusive  evidence  of  the  true  location  of  such  dividing 
line,  as  between  the  parties  to  such  survey  and  all  persons 
claiming  under  them.  Section  5955,  R.  S.  1881 ;  Herbst  v. 
Smith,  71  Ind.  44.     • 

Upon  the  issues  joined  in  this  cause  the  question  for  decis- 
ion was  this:  Is  plaintiff  the  owner  and  entitled  to  the  pos- 
session of  the  strip  of  land  in  controversy  ?  Upon  this  ques- 
tion the  plaintiff  had,  of  course,  the  burden  of  the  issue,  and 
could  only  recover,  if  she  recovered  at  all,  upon  the  strength 
of  her  own  title ;  and  the  weakness  of  defendant's  title,  or 
his  want  of  title,  would  afford  her  no  ground  of  recovery. 
Castor  v.  Jones,  107  Ind.  283. 

The  facts  found  by  the  trial  court  clearly  show,  we  think, 
that  defendant  owned  and  held  possession  of  the  strip  of  laud 
described  in  the  complaint  herein  by  and  under  a  perfect 
title  equal  in  all  respects  to  a  conveyance  in  fee,  notwith- 
standing the  chain  of  plaintiff's  paper  title  thereto  was  ap- 
parently unbroken.  Thus,  the  court  found  as  facts  that  from 
1849  down  to  1873,  a  period  of  twenty-four  years,  Benaiah 
Riggs,  and  those  claiming  under  him,  had  continuously  and 
uninterruptedly  occupied  said  strip  of  ground  up  to  the  fence, 
claiming  to  be  the  owners  thereof,  and  that  such  fence  was 
the  dividing  line  between  said  tracts  of  land ;  that  in  1849 
said  Benaiah  built  said  fence  and  cleared  the  land  up  to  said 
fence,  and  for  each  year  thereafter,  including  1849,  he  plowed 
and  cultivated  said  strip  of  land  up  to  the  said  fence,  and  claimed 
the  same  as  his  own.  These  facts  show  such  an  actual,  open, 
continuous,  uninterrupted,  exclusive  and  adverse  possession 
of  such  strip  of  land  for  more  than  twenty  years  as  extin- 
guished the  title  thereto  of  those  under  whom  plaintiff  claims, 
and  conferred  an  absolute  and  perfect  title  to  such  land  in  fee 
simple  upon  Benaiah  Riggs  and  those  claiming  under  him. 
Bowen  v.  Preston,  48  Ind.  367 ;  Roots  v.  Beck,  109  Ind.  472, 
and  cases  there  cited ;  State  v.  Portsmouth  Savings  Bank,  106 
Ind.  435. 

The  further  fact  found  by  the  court,  that  in  the  years  1873 
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and  1874  defendant  paid  rent  for  such  strip  of  land  to  John 
Hodson,  would  not  operate  to  defeat  the  defendant's  title,  nor 
to  convey  to  Hodson  any  new  title  or  to  revive  his  former 
title  to  such  land.  School  District,  etc,]  v.  Benson,  31  Maine, 
381 ;  Roots  v.  Beck,  supra.  In  truth,  the  case  made  by  the 
special  finding  of  facts,  as  it  seems  to  us,  lends  no  support 
whatever  to  the  court's  conclusion  of  law  thereon.  It  pan 
not  be  correctly  said  that  the  survey  made  in  April,  1884, 
thirty-five  years  after  Benaiah  Riggs  built  his  fence  and 
cleared  and  plowed  the  land  in  controversy,  had  any  effect 
to  defeat  the  title  to  such  land  which  he  and  those  claiming 
under  him  had  acquired  by  an  adverse  possession  of  the  land 
for  more  than  twenty  years,  or  to  confer  on  the  plaintiff 
herein  any  title  to  such  land. 

In  Cleveland  v.  Obenchain,  107  Ind.  591,  the  court  said  : 
"  A  land-owner  who  submits  to  a  survey  does  not  by  so  doing 
lose  any  of  his  land.  In  submitting  to  a  survey  he  does  not 
surrender  any  valid  title  that  he  may  have,  no  matter  how  it 
may  have  been  acquired.  In  not  objecting  to  a  survey  he 
does  not  put  himself  in  the  position  of  surrendering  his  land, 
or  any  part  of  it." 

We  are  of  opinion,  therefore,  that  the  trial  court  erred  in 
its  conclusion  .that  the  law  of  this  case,  upon  the  facts  found, 
was  with  the  plaintiff,  and  that  its  conclusion  of  law  ought 
to  have  been  a  finding  for  defendant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  to  re-state  its  conclu- 
sion of  law  in  accordance  with  this  opinion,  and  render 
judgment  accordingly. 

Filed  Jan.  27,  1888. 
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No.  13,305. 

The  Elkhart  Cab  Works  Company  et  al.  v.  Ellis 

ET  AL. 

-Receiver. — I*ave  to  Sue. — Appearance. —  Waiver  of  Objection.— Where,  in  an 
action  to  quiet  title,  a  receiver  appears  and  joins  issue  without  objecting 
that  leave  to  sue  him  was  not  first  obtained,  he  can  not  afterwards  make 
such  objection. 

Real  Estate.— Estates  Upon  Condition  Subsequent.—  Forfeiture—Re- Entry 
Before  Breach. — In  order  to  defeat  an  estate  upon  condition  subsequent, 
a  re-entry  after  a  breach  of  the  condition  is  necessary,  and  a  complaint 
by  the  grantor  to  quiet  title,  alleging  a  re-entry  before  breach,  is  bad. 

Same. — Prevention  of  Performance. — The  grantor  of  an  estate  upon  condi- 
tion, who  wrongfully  prevents  the  performance  of  the  condition,  can  not 
regain  the  estate,  and  a  grantor  who  re-enters  prior  to  breach  prima  facie 
prevents  performance. 

Same.—  Intendment*. — Intendments  will  not  be  made  in  favor  of  one  who 

■ 

undertakes  to  forfeit  an  estate  upon  condition  subsequent. 

From  the  Elkhart  Circuit  Court. 

J.  31.  Vanfleet,  for  appellants. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellees. 

Elliott,  J. — This  action  was  brought  by  the  appellees  to 
•quiet  title  to  real  estate.  The  claim  of  the  appellees  is,  that 
.a  right  vested  in  them  by  virtue  of  a  breach,  of  the  condition 
contained  in  a  deed  executed  by  them  to  the  car  works  com- 
pany. The  deed  received  a  construction  in  Ellis  v.  Elkhart 
Car  Works  Co.,  97  Ind.  247,  and  some  of  the  questions 
affecting  the  present  phase  of  this  controversy  were  there 
decided,  although  the  complaint  now  before  us  was  filed  in 
a  different  action. 

The  complaint  alleges  a  breach  of  the  condition  and  an 
-entry  by  the  grantors,  but  it  also  shows  that  the  corporation 
had  become  insolvent  and  that  a  receiver  had  been  appointed. 
The  complaint  was  not  questioned  by  demurrer,  but  was  as- 
sailed by  a  motion  in  arrest  of  judgment.  The  question, 
therefore,  is,  was  it  sufficient  after  verdict  ? 
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It  is  equally  well  settled  that  when  one  party  has  repu- 
diated the  contract,  or  refused  performance,  or  has  given  notice 
to  the  other  of  his  determination  not  to  perform  his  part,  a 
demand  for  performance,  unless  the  previous  notice  has  been 
withdrawn,  is  not  necessary.  Turner  v.  Parry,  27  Ind.  163 ; 
Hawley  v.  Smith,  45  Ind.  183  (202) ;  Blair  v.  Hamilton,  48 
Ind.  32 ;  Durland  v.  Pitcairn,  51  Ind.  426 ;  Phoenix,  etc., 
Ins.  Co.  v.  Hinesley,  75  Ind.  1. 

The  appellee  charged  in  her  oomplaint  that  John  Burns, 
prior  to  his  death,  entered  into  an  oral  agreement  with  her, 
whereby  he  agreed,  in  consideration  that  she  should  maintain 
and  support  his  invalid  mother  during  her  lifetime,  that  he 
would  convey  to  the  appellee  a  certain  tract  of  land  in  Jasper 
county.  She  alleged  that  she  took  possession  of  the  land  and 
made  lasting  and  valuable  improvements  thereon,  and  that 
she  fully  kept  and  performed  the  agreement  on  her  part,  but 
that  her  father  fa  iled,  neglected  and  refused  to  convey  accord- 
ing to  the  agreement. 

It  was  also  alleged  that  since  the  death  of  her  father  the 
appellants,  his  heirs,  refused  to  make  a  conveyance  to  her, 
and  that  they  had  instituted  proceedings  to  make  partition  of 
the  land,  and  that  they  were  seeking  tp  have  it  set  off  to  one 
of  the  other  heirs,  although  the  complainant  remained  in 
possession. 

The  ordinary  signification  of  the  word  "  refuse  "  is  to  deny 
a  request  or  demand,  and  as  the  complaint  alleges  that 
both  the  father,  in  his  lifetime,  and  the  appellants,  who  suc- 
ceeded to  the  legal  title  to  the  land  as  heirs,  refused  to  con- 
vey in  compliance  with  the  contract,  a  sufficient  excuse  was 
shown  for  not  having  made  a  further  demand.  Besides,  the 
appellants  having  instituted  proceedings  in  partition,  they 
thereby  necessarily  asserted  such  a  claim  of  title  on  their  part 
as  amounted  to  an  utter  repudiation  of  the  alleged  contract 
of  their  ancestor. 

The  reason  for  the  rule  which  requires  a  demand  before 
bringing  suit  is  that  the  covenantor  may  be  afforded  a  fair 


NOVEMBER  TERM,  1887.  207 


Burns  tt  a/,  r.  Fox. 


opportunity  to  perform  his  contract,  after  becoming  aware 
that  the  covenantee  desires  to  receive  the  title,  without  being 
.  harassed  with  a  suit  to  compel  him  to  do  that  which  he 
would  have  done,  upon  reasonable  request,  without  compul- 
sion. If,  however,  it  appears  that  the  covenantor  has  put 
himself  in  such  an  attitude  in  respect  to  the  alleged  contract 
as  makes  it  plain  that  a  demand  would  be  unavailing,  the 
law  will  not  exact  the  mere  idle  ceremony. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

It  is  shown  by  a  bill  of  exceptions  contained  in  the  rec- 
ord, that  the  plaintiff  was  permitted,  by  leave  of  court,  over 
the  appellants'  objection,  to  amend  her  complaint  after  the 
evidence  was  heard  and  the  argument  of  counsel  had  been 
concluded. 

The  amendment  permitted  and  made  was  to  insert  the  word 
"  refused  "  in  the  connections  already  referred  to.  After  the 
amendment  the  appellants  refiled  their  demurrer  to  the  com- 
plaint, and  the  demurrer  was  again  overruled. 

The  appellants  complain  that  the  court  abused  its  discre- 
tion in  allowing  the  amendment  over  their  objection. 

While  it  is  true  that,  in  allowing  amendments  after  the 
trial  has  substantially  ended,  a  degree  of  caution  should  be 
observed  so  as  to  prevent  surprise,  yet,  unless  it  is  shown  by 
the  party  over  whose  objection  the  amendment  was  allowed 
that  he  was  misled  or  prejudiced  thereby,  this  court  will  pre- 
sume that  the  trial  court  permitted  the  amendment  "  for  the 
furtherance  of  justice."  Durham  v.  Fechheimtr,  67  Ind.  35  ; 
Child  v.  Swain,  69  Ind.  230 ;  Town  of  Martinsville  v.  Shirley, 
84  Ind.  546  ;  Darrell  v.  Hilligoss,  etc.,  G.  R.  Co.,  90  Ind.  264. 

It  does  not  appear,  in  the  manner  required  by  a  rule  re- 
peatedly declared,  that  the  plaintiff  was  misled  by  the  amend- 
ment in  this  case.     Bever  v.  North,  107  Ind.  544. 

The  evidence  makes  a  case  for  the  enforcement  of  specific 
performance.  The  contract  was  clearly  proved.  The  appel- 
lee had  taken  complete  possession  under  the  contract,  and  in 
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principle  of  natural  jastice.  1  Sheppard  Touchstone  (6th  ed.), 
154. 

It  would  be  a  flagrant  violation  of  right  to  permit  the 
grantor  of  an  estate  upon  a  condition  subsequent  to  defeat 
the  estate  by  wrongfully  preventing  the  performance  of  the 
condition,  and  the  law  is  not  subject  to  the  reproach  of  per- 
mitting such  a  thing  to  be  done.  If  it  be  true  that  the 
grantors  did  wrongfully  prevent  the  grantee  in  this  instance 
from  performing  the  condition,  they  can  not  forfeit  the  estate. 
If  the  grantors  did  enter  before  the  time  for  performance  had 
expired,  and  by  so  doing  did  prevent  a  performance  of  the 
condition,  they  can  not  recover.  If  they  entered  prior  to 
breach  they  did,  prima  facie  at  least,  prevent  performance ; 
and,  as  the  complaint  shows  that  the  breach  did  not  occur 
until  July  1st,  1882,  and  that  a  re-entry  was  made  and  pos- 
session taken  by  the  appellees  on  the  1st  day  of  June,  1882, 
it  shows,  prima  facie,  at  all  events,  that  they  did  prevent  per- 
formance, since,  if  they  ousted  the  appellant  company,  they 
disabled  it  from  performing  the  condition. 

If,  as  appellees  contend,  the  condition  was  broken  because 
of  a  failure  to  manufacture  cars  for  six  months  next  after  the 
1st  day  of  December,  1881,  then  a  re-entry  on  June  1st,  1882, 
would  be  rightful  and  effective.  The  time  fixed  for  perform- 
ance is  six  consecutive  calendar  months,  and,  as  held  in  Sheet* 
v.  Selden,  2  Wall.  177,  a  re-entry  on  the.  1st  day  of  June, 
1882,  would  be  rightful  if  the  breach  was  complete  within 
the  six  calendar  months  following  December  1st,  1881.  But 
the  weakness  in  the  appellees'  position— and  it  is  an  incurable 
one  as  the  record  exhibits  it  to  us — is,  that  the  complaint  avers 
that  the  breach  occurred  on  July  1st,  1882,  and  that  the  entry 
was  made  on  the  first  day  of  the  preceding  month. 

As  is  well  known,  conditions  subsequent  are  not  favored, 
and  he  who  undertakes  to  forfeit  an  estate  held  upon  such  a 
condition  can  not  successfully  ask  that  intendments  shall  be 
made  in  his  favor. 
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Judgment  reversed,  with  instructions  to  sustain  the  appel- 
lants' motion  in  arrest  of  judgment. 

Mitchell,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

Filed  Jan.  28, 1888. 


Guardian  AND  Ward. — Sale  of  Real  Estate— Jurisdiction. — Protection  of 
Purchaser. — Where  a  court  has  acquired  jurisdiction  to  make  an  order 
lor  the  sale  of  real  estate  by  a  guardian,  a  purchaser  at  such  sale,  who 
has  paid  his  money  in  good  faith,  will  be  protected,  he,  in  such  case, 
not  being  bound  to  look  behind  the  judgment. 

Same. — Conversion  by  Guardian. — Avoiding  Sale, — Additional  Bond. — Where 
a  guardian,  in  a  proceeding  by  him  to  sell  his  ward's  real  estate,  files 
an  additional  bond,  which  is  approved  by  the  court,  and  a  Bale  is  or- 
dered and  made,  the  ward  can  not,  upon  a  failure  of  the  guardian  to 
account  for  the  proceeds,  avoid  the  sale  and  recover  the  land  from  the 
purchaser,  even  though  the  latter  knew  that  the  surety  in  the  bond  was 
in  failing  circumstances. 

Same. — Sufficiency  of  Additional  Bond. — Number  of  Sureties. — Judgment. — 
Although  section  2532,  R.  8.  1881,  requires  a  guardian,  upon  filing  a 
petition  to  sell  real  estate,  to  execute  a  bond,  "  with  sufficient  freehold 
sureties,"  it  seems  that  such  a  bond  may  be  sufficient  with  one  surety 
only ;  but  however  this  may  be,  the  presentation  of  a  bond  with  one 
surety  invokes  the  judgment  of  the  court  upon  its  sufficiency,  and  that 
judgment  will  be  held  conclusive  in  favor  of  a  purchaser  who  paid  his 
money  in  reliance  thereon. 

From  the  Tippecanoe  Circuit  Court. 
B.  W.  Langdon,  T.  F.  Gaylord,  T.  B.  Miller,  W.  D.  Mote 
and  G.  W.  Ball,  for  appellants. 

Q.  P.  Haywood  and  F.  B.  Everett,  for  appellee. 
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Mitchell,  C.  J. — On  the  22d  day  of  May,  1869,  James 
G.  Currie  was  duly  appointed  and  qualified  as  guardian  of 
the  persons  and  estates  of  the  minor  heirs  of  Lafayette  D. 
Marquis.  Upon  due  petition,  as  such  guardian,  he  obtained 
an  order  from  the  common  pleas  court  of  Tippecanoe  county 
to  sell  certain  real  estate  belonging  to  his  wards,  for  the 
alleged  purpose  of  discharging  liens  then  existing  thereon. 
The  sale  was  ordered  upon  the  filing  of  an  additional  bond, 
with  one  Cornelius  Morris  as  the  sole  surety  thereon,  and  the 
land  was  duly  sold  on  the  26th  day  of  February,  1870,  to 
Charles  E.  Davis,  the  present  appellee,  for  $2,350.  Davis 
paid  the  purchase-price  and  received  a  conveyance  in  due 
course. 

The  guardian  converted  about  $1,800  of  the  money  real- 
ized from  the  sale  to  his  own  use.  Both  the  guardian  and 
the  surety  on  his  additional  bond  were  insolvent  at  the  time 
the  sale  was  made,  and  have  so  continued  ever  since.  The 
purchaser  knew,  at  the  time  the  sale  was  made,  that  the  ad- 
ditional bond  was  signed  by  one  surety  only,  and  that  he  was 
in  failing  circumstances. 

This  proceeding  was  commenced  in  1885,  by  and  on  be- 
half of  the  heirs  of  Lafayette  D.  Marquis,  to  avoid  the 
guardian's  sale,  and  to  recover  the  land  from  the  purchaser, 
on  the  ground  that  the  additional  bond  was  in  effect  no  bond 
at  all,  because  it  was  signed  by  one  surety  only.  Hence,  it 
is  arguedr  the  guardian  neither  gave  bond  as  required  by 
law,  nor  accounted  for  the  proceeds  of  the  sale,  and,  there- 
fore, the  court  below  was  in  error  in  not  avoiding  the  guar- 
dian's sale. 

Section  2532,  R.  S.  1881,  in  force  at  the  time  the  sale  in 
question  was  made,  required  of  guardians,  after  filing  a  pe- 
tition to  the  court  for  an  order  to  sell  real  estate  belonging 
to  their  wards,  upon  the  return  of  the  appraisement  thereof, 
to  execute  a  bond,  with  sufficient  freehold  sureties,  payable  to 
the  State  of  Indiana,  conditioned  for  the  faithful  discharge 
of  the  duties  of  their  trust. 
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The  section  following  provides  that,  upon  such  bond  being 
filed  and  approved  by  the  court,  an  order  for  the  sale  of  the 
real  estate  may  be  made,  etc. 

In  case  a  guardian  sells  real  estate  in  pursuance  of  an 
order  of  court  and  fails  to  give  an  additional  bond,  accord- 
ing to  the  requirements  of  the  statutes  above  referred  to, 
and  yet  faithfully  accounts  for  the  proceeds  of  the  sale,  the 
rulings  seem  to  be  that  the  heirs  have  no  equity  upon  which 
to  invoke  the  aid  of  a  court  to  set  aside  the  sale  Foster  v. 
Birchy  14  Ind.  445;  Dequindre  v.  Williams,  31  Ind.  444. 

It  has  also  been  held,  where  a  guardian  had  made  sale  of 
his  wards'  real  estate,  pursuant  to  an  order  of  court,  but  with- 
out giving  an  additional  bond  as  required  by  law,  and  with- 
out afterwards  accounting  for  the  proceeds  of  the  sale,  that 
the  title  and  interest  of  the  wards  are  not  divested  by  such  a 
sale,  and  that  in  such  a  case  wards  who  receive  no  part  of 
the  proceeds  are  not  estopped  from  asserting  their  right  to 
the  property  thus  sold.     McKeever  v.  Ball,  71  Ind.  398. 

The  filing  of  an  additional  bond,  according  to  the  holding 
in  the  above  case,  is  a  necessary  step  to  give  the  court  com- 
plete jurisdiction  to  make  the  order  of  sale.  Even  such  a 
sale  can  not  be  avoided  except  in  a  direct  proceeding  season- 
ably brought  to  set  it  aside.  Davidson  v.  Bates,  111  Ind.  391. 

In  the  present  case  it  is,  of  course,  conceded  that  a  bond 
was  filed,  but  it  is  insisted  that,  because  it  was  accepted  with 
but  one  surety  thereon,  it  was  not  a  bond  with  sufficient  free- 
hold sureties,  as  contemplated  by  the  statute,  and  that  the  case 
is  hence  within  the  principle  which  ruled  MoKeever  v.  Ball, 
supra,  and  that  the  sale  should  have  been  set  aside. 

We  do  not  concur  in  this  view.  Conceding  that  the  filing 
of  an  additional  bond  is  necessary  in  order  to  confer  com- 
plete jurisdiction  over  the  subject-matter,  so  as  to  authorize 
the  court  to  make  the  order  of  sale,  it  does  not  follow,  in  case 
a  bond  is  actually  filed  and  approved,  and  an  order  is  there- 
upon made,  in  pursuance  of  which  real  estate  is  bought  and 
paid  for  by  a  purchaser  at  a  sale  so  ordered,  that  the  sale  will 
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be  set  aside,  even  though  the  court  may  have  committed  an 
error  in  accepting  aud  approving  an  insufficient  bond,  and 
notwithstanding  the  guardian  may  have  failed  to  account  for 
the  proceeds  of  the  sale.  If  it  were  true  that  the  statute  re- 
quired two  sureties,  instead  of  one,  on  the  additional  bond  of 
a  guardian  or  administrator — a  proposition  hardly  sustainable 
(Schneck  v.  Cobb,  107  Ind.  439) — the  presentation  of  a  bond 
with  but  one  surety  thereon  invoked  the  judgment  of  the 
court  as  to  whether  the  bond  was  such  as  the  statute  required. 
The  court  had  the  power  to  pass  upon  that  question.  That 
power  gave  it  jurisdiction  over  the  subject,  and  whether  it 
decided  right  or  wrong,  the  court  had  jurisdiction  to  decide, 
none  the  less.  All  that  a  purchaser  who  has  paid  his  money 
is  bound  to  do  in  such  a  case  is  to  see  that  the  court  acquired 
•  jurisdiction  to  make  the  order.  When  he  ascertains  that 
jurisdiction  was  complete,  he  is  not  bound  to  look  behind 
the  judgment.     Anderson  v.  Wilson,  100  Ind.  402. 

It  is  necessary  that  there  should  have  been  a  petition,  and 
that  an  additional  bond  should  have  been  filed  and  approved. 
The  rule  is  universal,  that  if  some  kind  of  a  petition  be  filed, 
and  some  kind  of  notice  given,  whete  notice  is  required,  if 
the  petition  and  notice  are  acted  upon  by  the  court,  and  a 
judgment  given,  such  a  judgment  can  not  be  avoided  or  set 
aside  as  void.  Sims  v.  Gay,  109  Ind.  501,  and  cases  cited; 
Lantz  v.  Maffett,  102  Ind.  23;  McKeever  v.  Ball,  supra; 
Davidson  v.  Koehler,  76  Ind.  398  (421). 

Some  of  the  cases  go  much  further  to  uphold  the  jurisdic- 
tion of  probate  courts  than  we  find  it  necessary  to  go  in  this 
case.      Watts  v.  Cook,  24  Kans.  278. 

In  the  present  case  there  was  an  attempt  to  file  a  bond,  in 
compliance  with'  the  statute,  and  the  court  decided  the  bond 
sufficient.  Peters  v.  Griffee,  108  Ind.  121.  The  court  hav- 
ing decided  that  the  bond  was  sufficient  at  the  time  it  made 
the  order  of  sale,  it  must  be  held  sufficient  for  the  purposes 
of  this  case  in  favor  of  the  appellee,  who  paid  his  money  pre- 
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sumably  in  reliance  upon  the  judgment  of  the  court.  Schneck 
v.  Cobby  supra ;  Davidson  v.  Bate$,  supra. 

The  fact  that  the  purchaser  knew  that  there  was  but  one 
surety  on  the  bond,  and  that  he  was  in  failing  circumstances, 
does  not  affect  the  question.  He  had  a  right,  nevertheless,  to 
rely  upon  the  order  and  judgment  of  the  court  after  having 
first  seen  that  it  acquired  complete  jurisdiction  in  the  premises. 

There  was  no  error.   The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  26, 1888. 


No.  12,951. 

The  Evansville  and  Terre  Haute  Railroad  Com- 
pany et  al.  v.  Nye. 

Railroad. — Ejectment. — Right  of  Way. — License. — Occupancy  Under. — Dam- 
ages.— Remedy. — Where  a  railroad  company  enters  upon  land  without 
the  consent  of  the  owner,  but  under  a  subsequent  parol  license  con- 
tinues to  occupy  and  use  it,  and  completes  its  road  over  the  same,  and 
operates  it  for  many  years,  and  continues  to  operate  it,  an  action  in 
ejectment  to  recover  the  land  will  not  lie,  although  no  compensation  has 
been  paid,  the  proper  remedy  being  an  action  for  compensation  by  way 
of  damages. 

Same. — Chose  in  Action. — Sheriff's  Sale. — Statute  of  Limitations.— In  such  case, 
the  right  to  recover  compensation  is  a  chose  in  action,  which  would  not 
pass  to  a  purchaser  of  the  land  at  a  sheriff's  sale,  and,  if  not  assigned 
and  not  barred  by  the  statute  of  limitations,  can  only  be  enforced  by 
the  original  owner. 

From  the. Parke  Circuit  Court. 

A.  Iglehart,  J.  E.  Iglehart,  E.  Taylor,  /.  O.  Williams,  A. 
F.  White  and  E.  Hunt,  for  appellants. 

D.  H.  Maxwell  and  H.  Daniels,  for  appellee. 
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Howk,  J. — In  this  case,  Margaret  J.  Nye,  as  plaintiff,  sued 
the  Evansville  and  Terfte  Haute  Railroad  Company  and  the 
Terre  Haute  and  Indianapolis  Railroad  Company,  as  de- 
fendants, in  a  complaint  of  one  paragraph.  The  suit  was 
commenced  on  the  4th  day  of  November,  1882,  and  in  her 
complaint  appellee  alleged  that  she  was  the  owner  in  fee  and 
entitled  to  the  possession  of  a  strip  of  land  particularly  de- 
scribed, in  Parke  county,  containing  about  two-thirds  of  an 
acre,  which  the  appellants  wrongfully  and  without  right 
detained  and  kept  her  out  of  the  possession  of.  Where- 
fore, etc. 

Appellants,  severing  in  their  defence,  answered  by  general 
denials  of  the  complaint.  The  issues  joined  were  tried  by 
a  jury,  and  a  verdict  was  returned  for  appellee  that  she  was 
the  owner  and  entitled  to  the  possession  of  the  real  estate  in 
controversy,  and  had  sustained  damages  in  the  sum  of  $128 
for  the  use  and  detention  thereof.  Over  the  separate  mo- 
tions of  the  appellants  for  a  new  trial,  the  court  rendered 
judgment  against  them  for  appellee  upon  and  in  accordance 
with  the  verdict. 

Separate  errors  are  assigned  here  by  the  appellants  upon 
the  overruling  of  their  separate  motions  for  a  new  trial. 
Substantially  the  same  causes  for  a  new  trial  were  assigned 
by  each  of  the  appellants,  in  their  separate  motions  therefor. 
In  their  respective  briefs  of  this  cause,  the  learned  counsel  of 
each  of  the  appellants  have  made  substantially  the  same  points, 
and  discussed  substantially  the  same  questions.  Whatever  we 
may  say  in  this  opinion,  therefore,  may  be  regarded  as  equally 
applicable  to  and  decisive  of  the  points  and  questions  made 
and  discussed  by  and  on  behalf  of  each  and  both  of  the  ap- 
pellants. 

It  is  necessary,  we  think,  to  a  proper  understanding  of  the 
questions  in  the  case  and  of  our  decision  thereof,  that  we 
should  first  give  a  summary  at  least  of  the  evidence  in  the 
record.  There  is  not  much  conflict  in  the  evidence,  and  it 
was  substantially  as  follows : 
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It  was  admitted,  for  the  purposes  of  the  trial  of  this  cause, 
that  in  1860,  at  the  date  of  the  entry  hereinafter  mentioned 
upon  the  real  estate  in  controversy,  one  William  H.  Nye  was 
the  owner  of  such  real  estate,  and  that,  on  January  12th, 
1880,  Margaret  J.  Nye  took  a  deed  thereof  from  J.  Perry 
Nye  and  wife,  who  had  purchased  the  same  at  sheriff's  sale 
on  a  foreclosure  proceeding  ^against  William  H.  Nye  and 
plaintiff  herein,  in  the  court  below,  in  1879;  that,  in  1860, 
the  Evansville  and  Crawfordsville  Railroad  Company  made 
its  survey  and  entered  upon  such  real  estate  for  the  purpose 
of  building  its  railroad,  and  in  December,  1860,  such  road 
was  completed  thereon,  and  such  real  estate  had  been  continu- 
ously, openly  and  notoriously  occupied  by  such  railroad,  and 
the  same  had  been  continuously  operated,  from  December, 
1860,  to  May,  1885,  by  the  agents,  servants  and  rolling  stock 
of  the  Evansville  and  Crawfordsville,  afterwards  and  at  the 
commencement  of  this  suit  known  by  its  present  corporate 
name  of  the  Evansville  and  Terre  Haute  Railroad  Company, 
or  of  the  Terre  Haute  and  Indianapolis  Railroad  Company, 
and  other  railroad  companies,  paying  rent  therefor  to  the 
Evansville  and  Crawfordsville  Railroad  Company,  by  that 
or  its  subsequent  name.  Plaintiff  reserved  the  right  to  prove, 
if  she  could,  the  character  and  circumstances  under  which 
said  entry  took  place,  and  that  the  said  possession  was  not 
exclusive. 

William  H.  Nye,  a  witness  for  plaintiff,  testified  as  fol- 
lows: "In  1860,  the  Evansville  and  Crawfordsville  Rail- 
road Company  sent  its  engineers  to  make  a  survey  for  its 
railroad  on  the  land  described  in  the  complaint.  At  the 
time,  the  land  was  fenced  in.  They  threw  down  the  fence 
and  entered  upon  the  land,  cut  and  plowed  it,  cut  down  some 
apple  trees,  and  built  their  grade  and  laid  their  track.  I 
protested  at  the  time  to  their  doing  so  without  permission. 
I  saw  General  Steele,  who  was  general  manager  of  the  rail- 
road extension,  and  made  protest  to  him.  He  said  they 
Vol.  113.— 15 
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wanted  to  go  on  with  the  work ;  that  they  were  poor,  but 
would  fix  it  all  right;  that  I  should  be  paid  what  the  land 
was  worth.  Afterwards,  I  spoke  to  the  railroad  authorities 
about  settling  for  the  land.  I  spoke  once  to  Mr.  Ingle, 
president  of  the  road,  and  he  suggested  an  arbitration.  There 
was  an  agreement  to  arbitrate. 

"  Question  by  counsel  for  plaintiff:  State  whether  an  ar- 
bitration was  had  or  not.  Question  objected  to  by  counsel 
for  defendants,  for  the  reason  that  the  record  of  the  arbitra- 
tion would  be  the  best  evidence  of  whether  an  arbitration 
was  had ;  but  the  objection  was  overruled,  and  the  witness 
was  permitted  to  answer  the  question,  to  which  ruling  the 
defendants  at  the  time  severally  excepted,  and  the  witness 
answered  as  follows : 

"An  arbitration  was  had;  arbitrators  were  agreed  upon. 
I  selected  Isaac  J.  Silliman,  the  railroad  selected  George  W. 
Sill,  and  these  two  selected  the  third  man,  Levi  SidwelL 
Silliman  and  Sill  are  now  dead.  Silliman  died  in  1867,  and 
Sill  in  1884,  the  latter  since  the  commencement  of  this  suit. 
These  arbitrators  viewed  the  premises,  and  awarded  me 
$1,000  damages.  This  sum  has  never  been  paid.  It  was 
further  agreed  that  the  finding  of  the  arbitrators  should  be 
made  a  rule  of  court,  and  each  gave  boud  to  that  effect.  The 
papers  were  brought  into  court,  and  the  railroad  company 
objected  to  their  being  filed  or  entry  of  judgment  for  the 
amount  of  the  award,  and  the  objection  was  sustained  on 
some  technical  ground,  and  no  judgment  was  entered.  J. 
M.  Allen,  Esq.,  was  attorney  for  the  railroad  company.  I 
have  looked  for  these  papers  in  the  clerk's  office  but  can  not 
find  them.  The  last  time  I  saw  them  they  were  in  the  hands 
of  Mr.  Allen,  in  the  court-room.  There  is  no  record  of  the 
matter  in  the  clerk's  office,  and  there  was  no  action  taken  on 
the  arbitration.  This  arbitration  was  in  the  latter  part  of 
1865.  Within  two  hours  after  the  case  was  disposed  of,  I 
went  to  the  court-room  for  the  papers  and  did  not  find  them, 
and  the  clerk  made  search  for  them  and  could  not  find  them* 
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After  a  service'of  one  and  one-half  years  in  the  clerk's  office, 
as  deputy  clerk,  I  made  a  thorough  search  for  the  papers  in 
the  office,  but  could  not  find  them. 

"  Whereupon,  the  defendants  and  each  of  them  objected 
to  further  testimony  touching  said  arbitration,  and  moved  the 
court  to  strike  out  all  the  testimony  of  the  witness  in  rela- 
tion  thereto,  for  the  reason,  first,  that  the  evidence  of  the 
witness  disclosed  that  a  competent  court  decided  that  the 
arbitration  was  a  nullity,  and,  this  being  so,  the  proceedings 
were  void  for  all  purposes,  and  second,  that  the  testimony 
was  irrelevant  and  immaterial,  and  third,  that  the  testimony 
did  not  tend  to  show  that  plaintiff  was  then  claiming  the 
title  or  possession  of  said  land,  but  that  said  arbitration  re- 
lated solely  to  an  amount  of  damages  claimed  for  land  already 
appropriated  and  in  use  for  railroad  purposes  by  the  Evans- 
ville and  Crawfordsville  Railroad  Company,  and  not  to  any 
claim  for  the  title  or  possession  thereof.  But  the  court  over- 
ruled said  objection  and  motion,  to  which  ruling  the  defend- 
ants, and  each  of  them,  at  the  time  excepted.  Said  witness 
testified  further,  as  follows  : 

"  Nothing  has  been  done  about  the  arbitration  since  1865. 
About  a  year  before  the  commencement  of  this  action  I  com- 
menced corresponding  with  Mr.  Mackey,  superintendent  of 
the  railroad,  in  regard  to  settlement,  but  could  not  get  the 
claim  settled.  The  real  estate  lies  in  the  west  half  of  the 
southeast  quarter  of  section  7,  in  Parke  county,  Indiana,  and 
all  lies  south  of  the  road  running  across  the  track,  and  runs 
south  about  300  feet.  There  are  two  side-tracks  on  the  land. 
There  are  about  750  feet  in  the  main  and  two  side-tracks. 
There  is  a  platform  150  feet  long  and  12  feet  wide  on  west 
side  of  the  main  track.  I  built  a  little  house  on  the  land  in 
1872  west  of  the  platform  4  feet.  This  was  used  for  a  lunch- 
stand,  and  used  the  platform  in  front;  the  railroad  company 
did  not  object  to  this.  My  son  used  this  house  for  a  year  and 
one-half;  he  then  rented  it  for  about  six  months.  This  house 
reached  over  the  ditch  on  to  the  grade ;  probably  one-fourth 
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of  the  house  is  on  the  railroad  grade.  The  ditdh  passes  under 
the  platform  and  under  part  of  the  house.  After  the  party 
to  whom  my  son  rented  the  house  gave  it  up,  the  railroad 
company  wanted  it ;  rented  it  to  the  receiver  of  the  Logans- 
port  Road,  and  road  used  it  to  store  trunks  in.  Receiver 
paid  me  rent  regularly ;  after  that  railroad  refused  to  pay 
rent.  I  am  a  surveyor,  and  have  had  some  experience  in 
railroading.  The  750  feet  of  track  on  the  land — about  one- 
seventh  of  a  mile — were  worth  in  rental  value  $200  to  $260 
per  annum. 

"  Here  it  was  admitted  by  counsel  for  defendants  that  notice 
in  due  form  had  been  served  upon  defendants  to  produce  the 
papers  in  the  foregoing  arbitration ;  and  it  was  further  ad- 
mitted by  counsel  that  defendants  had  made  diligent  search 
for  said  papers,  and  that  the 'same  could  not  be  found,  and 
could  not  be  produced  upon  the  trial  of  this  cause/' 

On  cross-examination  the  witness  William  H.  Nye  testi- 
fied as  follows : 

"  I  saw  the  railroad  men  tear  down  the  fences  and  enter  on 
the  land  in  controversy,  and  protested.  I  saw  General 
Steele.  He  said  let  them  go  ahead  and  he  would  make  it  all 
right  as  to  pay.  I  estimated  the  rental  value  as  part  of  the 
entire  line  of  railroad.  If  the  real  estate  in  controversy  was 
cut  off  from  the  entire  line  of  railroad,  the  rental  value  could 
not  be  as  much  as  stated  in  my  testimony  in  chief.  It  would 
have  no  value,  except  as  vacant  ground,  in  that  event.  I 
talked  with  Steele  about  the  time  they  entered,  in  1860.  He 
was  not  officially  connected  with  the  railroad  when  he  died. 
The  receiver  of  the  railroad  paid  an  equivalent  of  $2.25  per 
month  for  the  little  house  or  lunch-room.  There  is  a  short 
platform  from  the  door  of  the  same  to  railroad  platform, 
about  four  feet  in  length.  After  the  Vandalia  Company 
bought  the  road  its  agents  came  to  me  for  the  key  of  the 
lunch-room.  I  gave  it  to  them  and  asked  for  rent,  but  they 
did  not  pay.  I  asked  Judge  Allen  about  three  years  ago 
about  the  arbitration  papers,  and  he  said  he  did  not  have 
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them,  and  knew  nothing  about  them.  The  object  of  the  ar- 
bitration was  to  ascertain  and  fix  the  amount  of  damages  I 
had  sustained  by  reason  of  my  land  being  taken.  I  con- 
sented to  the  entry  upon  the  land  on  condition  that  the  road 
would  pay  me  for  the  land,  and  it  agreed  to  do  so  and  went 
into  possession." 

Levi  Sid  well,  a  witness  for  plaintiff,  testified  as  follows : 
"  Question  :  Who  selected  you  as  arbitrator,  if  you  were 
selected,  and  for  what  purpose  were  you  selected  ?  To  which 
question  the  defendants  objected,  for  the  reason  that  said  ques- 
tion was  irrelevant  and  immaterial,  and  further  that  the  tes- 
timony thus  far  showed  that  the  arbitration  was  not  completed 
and  was  not  made  a  rule  of  court  as  agreed;  that  the  circuit 
court  decided  it  was  illegal  by  reason  of  some  informality  or 
technicality,  and  the  whole  proceeding  was  a  nullity.  This 
being  so,  the  arbitration,  the  contents  of  its  papers,  or  the 
action  or  declarations  of  the  arbitrators,  could  bind  no  one, 
and  the  purpose  for  which  they  were  selected,  or  who  selected 
them,  could  not  be  shown.  But  the  court  overruled  the  ob- 
jection, to  which  ruling  of  the  court  the  defendants,  and  each 
of  them,  by  their  counsel,  at  the  time  excepted.  Whereupon 
the  witness  answered  as  follows :  The  railroad  company  se- 
lected me.  We  were  selected  for  the  purpose  of  placing  a 
value  on  the  property — the  land — in  dispute,  for  the  use  of 
the  railroad  tracks." 

David  Stith,  a  witness  for  plaintiff,  testified  as  follows: 
"  Do  you  know  the  property  in  dispute  ?  If  so,  what  is 
the  fair  annual  rental  value  of  the  same  ?  Answer.  I  know 
the  property  in  dispute.  I  can  only  answer  as  to  the  fair 
rental  value  of  the  property  as  a  part  of  the  whole  road. 
Whereupon  the  defendants  objected  to  the  answer  of  the 
witness,  and  asked  that  it  be  struck  out,  and  that  the  witness 
be  not  allowed  to  further  answer  the  question  upon  said  basis, 
for  the  reason  that  the  measure  of  damages  was  the  rental 
value  of  said  property  per  year,  unconnected  with  any  other 
part  of  the  railroad.     But  the  court  overruled  said  motion 
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and  objection,  and  permitted  the  answer  to  stand,  and  the 
witness  to  answer  further  on  said  basis,  to  which  ruling  the 
defendants  at  the  time  excepted.  And  witness  answered 
further :  As  part  of  the  whole  road,  I  would  say  the  fair 
rental  value  per  year  would  amount  to  $200." 

On  cross-examination  the  witness  testified  as  follows :  "  The 
property  standing  alone,  unconnected  with  the  rest  of  the 
road,  would  be  worth  nothing  except  as  pasture." 

"  Here  it  was  admitted  that  the  description  of  the  land  in 
the  complaint  is  the  same,  and  that  the  land  is  the  same,  as 
that  mentioned  in  the  written  agreement  hereinbefore  set 
out." 

Plaintiff  here  rested,  and  O.  J.  Innis,  a  witness  for  defend- 
ants, testified  as  follows : 

"  I  know  the  property  in  dispute.  Disconnected  with  any 
of  the  rest  of  the  railroad,  the  property  would  be  worth  no 
more  than  ten  or  fifteen  dollars  per  year,  as  fair  rental  value.r 

u  Here  it  was  admitted  that  the  Terre  Haute  and  Indian- 
apolis Railroad  Company,  defendant,  occupies  the  ground  and 
tracks  on  the  ground  in  controversy  as  tenant  of  the  Evans- 
ville and  Crawfordsville  Railroad  Company,  defendant  herein, 
and  that  the  land  is  occupied  for  tracks,  main  and  side,  by 
railroad  company,  and  telegraph  poles."  And  this  was  all 
the  evidence  given  in  the  cause. 

We  are  of  opinion  that,  upon  the  foregoing  evidence, 
viewed  in  its  most  favorable  light  for  the  plaintiff,  the  ver- 
dict of  the  jury  in  her  favor  can  not  be  sustained.  It  is  true 
that  the  evidence  shows  without  conflict  that  the  Evansville 
and  Crawfordsville  Railroad  Company  entered  upon  the  real 
estate  in  controversy,  now  owned  by  plaintiff,  and  then  by 
her  husband,  William  H.  Nye,  and  built  its  main  and  side- 
tracks on  and  over  the  same ;  and  that  neither  the  plaintiff 
nor  her  husband  ever  received  any  compensation  for  such 
real  estate,  either  from  such  railroad  company  or  from  its  suc- 
cessors in  the  occupancy  and  use  of  such  real  estate,  the  de- 
fendants herein.     The  railroad  was  built  and  completed  on 
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and  over  such  real  estate  in  December,  1860,  more  than  • 
twenty  years  before  plaintiff  commenced  this  action,  and 
since  its  completion  such  railroad  tracks  and  real  estate  had 
been  continuously,  openly  and  notoriously  occupied  and  used 
for  railroad  purposes  by  defendants  herein,  and  other  railroad 
companies,  during  all  that  time.  It  is  true  that  the  evidence 
shows  that  in  1860  the  Evansville  and  Crawfordsville  Bail- 
road  Company  and  its  engineers  entered  upon  the  land  in 
controversy,  then  owned  by  William  H.  Nye,  over  his  pro- 
test, and  constructed  the  grade  and  laid  the  tracks  on  and 
over  such  real  estate.  William  H.  Nye,  then  the  owner  of 
the  land,  "  saw  General  Steele,  who  was  general  manager  of 
the  railroad  extension,  and  made  protest  to  him.  He  said 
they  wanted  to  go  on  with  the  work ;  that  they  were  poor, 
but  would  fix  it  all  right ;  that  I  should  be  paid  what  the 
land  was  worth."  Mr.  Nye  did  not  testify  in  direct  terms 
whether  he  did,  or  did  not,  accept  and  agree  to  the  proposi- 
tion of  General  Steele ;  but  his  entire  evidence  above  set  out 
clearly  shows  that  he  did  accept  and  agree  to  such  proposi- 
tion. In  other  words,  he  licensed  the  railroad  company  to  go 
on  with  its  work  of  construction  on  and  over  the  land  in 
controversy,  then  owned  by  him,  upon  his  faith  in  General 
Steele's  statement  that  he  should  be  paid  thereafter  what  his 
land  was  worth.  Five  years  afterwards,  to  wit,  in  1865,  Mr. 
Nye's  evidence  shows  that  he  joined  with  the  railroad  com- 
pany in  submitting  to  arbitrators  the  question  as  to  his  dam- 
ages for  his  land  occupied  and  used  by  the  railroad  company. 
Indeed,  the  entire  evidence  in  the  record,  without  any  con- 
flict therein,  clearly  shows  that  the  railroad  company  occupied 
and  used  the  land  in  controversy,  and  built  and  completed 
its  railroad  on  and  over  the  same  under  a  parol  license  from 
the  owner  of  the  land  at  the  time,  William  H.  Nye. 

We  are  of  opinion  %that  the  plaintiff  has  mistaken  her 
remedy,  if  she  has  any  after  the  lapse  of  so  many  years.  It 
is  certain  that,  upon  the  facts  shown  by  the  evidence,  an  ac- 
tion could  not  be  maintained  at  the  time  this  suit  was  com- 
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menced  for  the  recovery  of  the  real  estate  in  controversy, 
after  it  had  been  openly  and  continuously  occupied  and  used 
for  so  many  years  by  defendants  and  other  railroad  compa- 
nies for  railroad  purposes.  In  Buchanan  v.  Logansport,  etc., 
R.  W.  Co.,  71  Ind.  265,  a  case  very  similar  in  some  of  its 
features  to  the  case  under  consideration,  the  facts  averred  in 
the  second  paragraph  of  the  railway  company's  answer,  as 
summarized  in  the  opinion,  were  not  materially  different,  as 
far  as  they  go,  from  the  facts  established  by  the  evidence  in 
this  case ;  and  it  was  there  held  that  such  facts  constituted  a 
good  defence  to  an  action  in  ejectment  to  recover  of  the  rail- 
way company  the  land  whereon  it  had  entered  under  a  parol 
license,  and  constructed  its  line  of  railway,  although  it  ap- 
peared that  the  owner  had  not  been  compensated  for  such 
land.  So,  in  Campbell  v.  Indianapolis,  etc.,  R.  R.  Co.,  1 10 
Ind.  490,  which  was  a  suit  to  recover  the  possession  of  a  strip 
of  land  occupied  and  used  by  the  defendant  for  its  road-bed 
and  right  of  way  for  fourteen  years,  it  was  held  that  where 
a  railroad  company  enters  on  land  Under  a  parol  license, 
upon  the  faith  of  which  it  expends  large  sums  of  money  in 
the  construction  and  maintenance  of  its  road-bed  and  tracks 
thereon,  the  licensor  and  those  claiming  under  him  with  no- 
tice will  be  estopped  to  revoke  such  license,  where  the  licensee 
can  not  be  placed  in  statu  quo.  It  was  further  held  in  the 
case  last  cited,  that  the  occupancy  and  use  of  land  by  a  rail- 
road company  for  a  road-bed  and  track  for  the  running  of 
trains,  is  sufficient  notice,  to  one  claiming  under  the  licensor, 
of  the  company's  equity.  See,  also,  Midland  R.  W.  Co.  v» 
Smith,  post,  p.  233. 

Upon  the  facts  shown  by  the  evidence  in  this  case,  the 
only  cause  of  action  that  can  exist,  at  this  late  day,  is  one 
for  compensation  by  way  of  damages  for  the  real  estate  oc- 
cupied and  used  by  the  defendants  for  railroad  purposes. 
That  cause  of  action,  however,  vested  in  William  H.  Nye, 
the  owner  of  the  land  in  controversy  at  the  time  it  was  taken 
for  railroad  uses ;  it  was  a  chose  in  action,  and  the  evidence 
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fails  to^show  that  he  has  ever  assigned  it  to  any  one.  It  did 
not  pass  to  plaintiff  herein  under  the  deed  to  her  of  the 
land  mentioned  in  the  evidence.  Such  cause  of  action  can 
only  be  enforced,  if  not  barred  by  lapse  of  time,  by  William 
H.  Nye.  This  seems  to  be  settled  by  our  decisions.  Church 
v.  Grand  Rapids,  etc.,  R.  R.  Co.,  70  Ind.  161 ;  Indiana,  etc., 
R.  W.  Co.  v.  Allen,  100  Ind.  409.  We  decide  nothing  on 
this  point,  however,  in  the  case  in  hand,  as  the  question  is 
not  presented  by  the  record. 

The  motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  etc. 

Filed  Jan.  28,  1888. 


No.  13,063. 

The  Midland  Railway  Company  et  al.  v.  Smith. 

Railroad. —  Wrongful  Entry  Upon  Land. — Injunction. — Application  for  Must 
be  Seasonable. — Where  a  railroad  company  enters  upon  land  without  the 
consent  of  the  owner,  or  by  the  exercise  of  ihe  power  of  eminent  do- 
main, such  entry  is  wrongful  and  may  be  enjoined,  if  application  be 
seasonably  made.  / 

8ame. —  When  Injunction  Will  not  Lie. — Remedy. — One  who  consents  to  the 
use  of  his  land  by  a  railroad  company  for  a  right  of  way,  and,  as  a  sub- 
contractor, grades  and  constructs  the  line  across  his  land,  and  subse- 
quently acquiesces  for  many  years  in  the  claim  of  the  corporation,  can 
not  maintain  a  suit  for  injunctive  relief,  his  proper  remedy  being  an 
action  for  compensation. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellants. 

R.  R.  Stephenson  and  W.  R.  Fertig,  for  appellee. 
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Mitchell,  C.  J. — This  suit  was  commenced  by  Samuel 
M.  Smith  to  enjoin  the  appellant,  the  Midland  Railway  Com- 
pany, and  the  other  defendants,  who  are  alleged  to  be  the 
managers  and  contractors  engaged  in  constructing  the  ap- 
pellant company's  line  of  railway,  from  continuing  the  work 
of  constructing  the  railroad  over  the  plaintiff's  lands  until 
due  compensation  shall  have  been  made  for  the  land  so  to 
be  taken  and  occupied. 

The  complaint  alleged  that  the  railway  company,  through 
its  managers  and  contractors,  had  unlawfully  entered  upon 
the  plaintiff's  lands,  and  that  they  were  engaged  in  digging 
and  excavating  the  soil  thereof,  and  grading  a  road-bed 
thereon,  and  throwing  down  the  fences  and  exposing  his 
fields  and  crops  to  trespassing  animals.  The  plaintiff  charged 
that  the  railway  company  and  the  other  defendants  had  been, 
and  were,  engaged  in  the  above  mentioned  acts,  without  hav- 
ing in  any  manner  acquired  the  right  to  enter  upon  his  lands 
for  the  purpose  of  constructing  a  railway  thereon,  and  with- 
out having  made  or  tendered  compensation  for  the  land,  and 
without  having  in  any  manner  obtained  his  consent  so  to  do, 
and  that  he  would  be  damaged,  etc. 

The  appellant  railway  company  contends  that  the  facts 
put  forward  in  the  complaint  are  not  sufficient  to  bring  the 
case  within  the  principles  which  govern  when  the  jurisdic- 
tion of  a  court  of  equity  is  invoked  to  grant  the  extraordi- 
nary remedy  prayed  for  in  the  present  case.  In  this  we  do 
not  concur.  The  inference  to  be  drawn  from  the  complaint 
is,  that  the  railway  company  had  recently,  before  the  begin- 
ning of  the  suit,  entered  upon  the  plaintiff's  land  without 
his  consent,  and  was  then  engaged  in  constructing  its  road, 
digging  up  the  soil,  etc. 

The  general  rule,  as  stated  by  a  recent  text-writer  is,  that 
"  a  corporation  having  the  right  to  take  lands  in  the  exercise 
of  the  power  of  eminent  domain,  if  it  enters  upon  them  with- 
out making  just  compensation  to  the  owner,  a  court  of 
equity  will  intervene  for  the  protection  of  the  owner  until 
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just  compensation  is  made,  if  he  applies  seasonably."  2  Wood 
Railway  Law,  794. 

Where  a  railroad,  or  other  corporation  entitled  to  exercise 
like  powers,  enters  upon  land  without  either  the  consent  of 
the  owner,  or  by  the  exercise  of  the  right  of  eminent  do- 
main, such  entry  is  wrongful  and  may  be  enjoined.  This  is 
the  accepted  rule  of  decision  in  this  State.  Pittsburgh,  etc., 
R.  W.  Co.  v.  Swinney,  97  Ind.  586,  594;  Lake  Erie,  etc,,  R. 
W.  Co.  v.  Kinsey,  87  Ind.  514;  Chicago,  etc.,  R.  W.  Co.  v. 
Jones,  103  Ind.  386,  and  cases  cited.  There  was  no  error  in 
overruling  the  demurrer  to  the  complaint. 

The  court  sustained  a  demurrer  to  the  third  paragraph  of 
the  railway  company's  answer,  and  this  ruling  presents  what 
we  regard  as  the  only  other  question  necessary  to  be  consid- 
ered in  the  case.  The  material  averments  in  this  paragraph 
of  answer  are,  in  substance,  that,  in  the  year  1873,  and  for 
several  years  subsequent  thereto,  the  Anderson,  Lebanon  and 
St.  Louis  Railroad  Company  was  engaged  in  constructing  a 
railroad  from  Anderson,  in  Madison  county,  through  Nobles- 
ville  to  Lebanon,  in  Boone  county,  Indiana,  the  above  named 
company  being  then  the  owner  of  all  the  property  and  rights 
to  which  the  defendant,  the  Midland  Company,  has  since  suc- 
ceeded. It  is  averred  in  the  answer  that  so  much  of  the 
line  as  lies  between  Noblesville,  in  Hamilton  county,  and 
Anderson,  in  Madison  county,  was  graded  and  put  in  opera- 
tion in  the  years  1874  and  1875,  and  that  the  plaintiff  him- 
self, as  a  subcontractor,  graded  and  constructed  that  part  of 
the  line  which  crosses  the  lands  mentioned  in  the  complaint, 
the  taking  and  subversion  of  which  are  now  alleged  to  have 
been  wrongful  and  unlawful,  and  without  the  plaintiff's 
consent. 

It  is  averred  in  the  answer  that  the  predecessor  of  the  de- 
fendant the  Midland  Company  entered  upon  and  took  pos- 
session of  the  right  of  way  across  the  plaintiff's  lands  in 
1874  without  objection,  and  that  it  graded  its  line  across  his 
lands  with  his  consent,  expending  thereon  large  sums  of 
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money,  and  that  the  plaintiff  has  ever  since,  and  until  the 
commencement  of  this  suit,  recognized  and  treated  the  right 
of  way  so  graded  and  constructed  as  the  property  of  the  rail- 
way company.  It  further  appears,  from  averments  contained 
in  the  answer,  that  the  appellant,  the  Midland  Railway  Com- 
pany, succeeded,  as  a  purchaser  for  value  at  a  foreclosure  sale, 
to  the  rights  and  franchises  of  the  Anderson,  Lebanon,  etc., 
Sailroad  Company,  and  that  it  had  no  notice  whatever  that 
the  plaintiff  questioned  the  right  of  the  corporation  to  occupy 
his  land  with  its  railway  tracks  and  right  of  way,  or  that  he 
made  any  claim  whatever  for  compensation. 

As  has  been  seen,  relief  by  injunction  will  only  be  granted 
when  application  therefor  is  seasonably  made.  A  land-owner 
who  "stands  by"  and  acquiesces  until  a  railroad  corporation 
has  expended  its  money  and  constructed  its  track  across  his 
land,  so  that  the  track  at  that  point  becomes  part  of  its  line, 
will  not  thereafter  be  entitled  to  invoke  the  aid  of  a  court  of 
equity  in  arresting  an  enterprise  in  which  the  public,  as  well 
as  the  railroad  company,  has  an  interest. 

Upon  considerations  of  public  policy,  as  well  as  upon 
recognized  principles  of  justice,  courts  of  equity  will  refuse 
to  interfere  after  a  rail  road  corporation  has  entered  upon  land 
with  the  consent  or  by  the  license  of  the  owner,  and  has  ex- 
pended money  in  the  construction  of  its  road  upon  the 
strength  of  such  license  or  consent,  or  where  the  land-owner 
has  acquiesced  in  the  use  of  his  land  by  the  railroad  company 
until  the  public  interest  or  convenience  becomes  involved. 
Campbell  v.  Indianapolis,  etc.,  R.  R.  Co.,  110  Ind.  490,  and 
cases  cited ;  Chicago,  etc.,  R.  W.  Co.  v.  Jones,  supra ; 
Buchanan  v.  Logansport,  etc.,  R.  W.  Co.,  71  Ind.  265;  2 
Rorer  Railroads,  741,  750-51 ;  2  Wood  Railway  Law,  794. 

Concerning  the  case  of  Cox  v.  Louisville,  etc.,  i2.  R.  Co., 
48  Ind.  178,  which  is  sometimes  relied  on  as  sustaining  a  con- 
trary doctrine,  this  court  said  in  the  recent  case  of  OUy  of 
Logansport  v.  Uhl,  99  Ind.  531,  that  no  question  was  made 
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upon  the  delay  in  bringing  suit  or  upon  the  acquiescence  of 
the  plaintiff. 

With  the  admitted  averments  that  the  plaintiff  below  not 
only  consented  that  his  land  might  be  occupied  by  the  rail- 
way company  for  a  right  of  way,  but  that  he  actually  con- 
structed the  track  on  his  land  as  a  subcontractor  with  the 
railway  company,  and  that  he  acquiesced  for  more  than  ten 
years  in  the  claim  of  the  original  company,  until  its  rights 
were  sold  to  a  purchaser  without  notice,  there  remains  noth- 
ing to  justify  the  interference  of  a  court  of  equity. 

Whatever  right  the  land-owner  may  have,  if  the  matters 
brought  forward  in  the  answer  be  true,  must  be  sought  in 
the  direction  of  obtaining  compensation  for  his  land. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  to  overrule  the  demurrer  to  the  third  paragraph  of 
answer. 

Filed  Jan.  27, 1888. 


No.  13,069. 

Passmore  v.  Passmore. 

Supreme  Court. — Reversal  of  Judgment. — Showing  of  Error. — Presumptions. — 
All  reasonable  presumptions  will  be  indulged  in  the  Supreme  Court  in 
favor  of  the  rulings  of  the  trial  court,  and  a  judgment  will  not  be  re- 
versed unless  the  record  affirmatively  shows  error  which  was,  or  prob- 
ably was,  prejudicial  to  the" party  complaining. 

Evidence. — Divorce. — Injuries  to  Wife.— Exhibitions  and  Declarations. — Res 
Gestae. — Presumption. — Where,  in  a  divorce  proceeding,  witnesses  are  per- 
mitted to  testify  to  exhibitions  by  the  wife,  in  the  absence  of  the  hus- 
band, of  injuries  to  her  person,  and  to  statements  then  made  by  her  that 
they  were  inflicted  by  her  husband,  it  will  be  presumed  on  appeal,  in 
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the  absence  of  a  showing  to  the  contrary,  that  the  exhibitions  and  state- 
ments were  so  near  to  the  time  when  the  injuries  were  inflicted  as  to  be 
a  part  of  the  res  gestae  y  and  were  hence  properly  admitted  in  evidence. 

From  the  Morgan  Circuit  Court. 

G.  A.  Adams,  J.  8.  Newby,  J.  H.  Jordan  and  0.  Matthews, 
for  appellant. 

G.  W.  Grvbbs,  M.  H,  Parks,  W.  R.  Harrison  and  W.  E. 
McCordy  for  appellee. 

Zollars,  J. — Counsel  for  appellant  insist  that  the  judg- 
ment ought  to  be  reversed,  upon  the  grounds  that  the  court 
below  admitted  improper  evidence,  and  that  the  decree  grant- 
ing a  divorce  to  appellee  is  not  supported  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

It  is  recited  in  the  bill  of  exceptions  that  appellee  offered 
to  prove  by  certain  named  witnesses  that  at  different  times 
she  exhibited  to  them  separately  sores,  bruises  and  blue  spots 
on  her  leg,  and  at  the  time  of  making  such  exhibitions  Stated 
to  them,  in  the  absence  of  appellant,  that  he  had  kicked  her, 
and  thus  caused  the  injuries;  "that  the  exhibitions  of  said 
injuries  to  the  witnesses  were  some  days  after  she  said  she  re- 
ceived them." 

It  is  further  recited  in  the  bill  of  exceptions  that  appellant 
objected  to  the  proposed  testimony,  "  for  the  reason  that  her 
(appellee's)  statements  as  to  the  cause  of  the  injuries,  made 
in  the  absence  of  the  defendant  (appellant),  and  at  a  time 
subsequent  to  the  time  she  alleged  she  received  them,  were 
not  competent  to  be  proved  against  the  defendant,  being  but 
her  own  declarations  in  her  own  favor." 

It  is  still  further  recited  in  the  bill  that  the  court  overruled 
the  objection,  "and  permitted  the  witnesses  to  testify  that  at 
different  times  the  plaintiff  (appellee)  exhibited  to  them  sep- 
arately certain  sores,  bruises  or  blue  spots  on  her  leg,  and  at 
the  time  she  so  exhibited  them,  and  in  the  absence  of  the  de- 
fendant (appellant),  stated  to  them  that  the  defendant  kicked 
her  there  and  caused  them  "  (the  injuries). 
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It  will  be  observed  that  the  testimony  of  the  witnesses' is 
not  set  "out  as  given,  but  rather  a  summary  of  it.  From  this 
summary  it  does  not  appear  when  the  exhibitions  and  state- 
ments by  appellee  were  made  with  reference  to  the  infliction 
of  the  injuries  by  appellant.  It  contains  no  statement  nor 
intimation  that  she  informed  the  witnesses  of  the  time  when 
the  injuries  were  iuflicted.  For  aught  that  is  made  to  appear 
by  the  summary  of  the  testimony  given,  appellee's  exhibi- 
tions of  the  wounds,  and  her  statements  in  relation  thereto, 
may  have  been  made  immediately  after  receiving  them,  or  so 
soon  thereafter  as  to  be  a  part  of  the  res  gestae.  If  they  were, 
they  are  competent. 

It  is  well  settled  that  a  judgment  will  not  be  reversed  by 
this  court  unless  the  record  affirmatively  shows  that  there 
was  error  in  the  proceedings  below,  and  that  the  error  was, 
or  probably  was,  prejudicial  to  the  party  complaining  here. 
Cline  v.  Lindscy,  110  Ind.  337;  Hollingsworlh  v.  State,  111 
Ind.  289;  Brown  v.  Muncie  NaVl  Bank,  110  Ind.  323; 
Harter  v.  Eltzroth,  111  Ind.  159. 

In  the  absence  of  an  affirmative  showing  to  the  contrary, 
all  reasonable  presumptions  will  be  indulged  by  this  court  in 
favor  of  the  rulings  of  the  trial  court.  Becknell  v.  Bechiell, 
110  Ind.  42;  Ford  v.  State,  112  Ind.  373. 

This  court  can  not  say,  upon  the  record  before  it,  that  the 
exhibitions  and  declarations  by  appellee  were  so  separated  in 
time  from  the  infliction  of  the  injuries  by  appellant  as  not 
to  be  a  part  of  the  res  gestce,  without  indulging  a  presumption 
against  the  ruling  of  the  court  below. 

It  is  recited  in  the  bill  of  exceptions,  as  we  have  seen, 
that  appellee's  counsel  offered  to  prove  by  the  witnesses  that 
the  exhibitions  and  declarations  by  appellee  were  made  some 
days  after  she  said  the  injuries  were  received.  Let  it  be  con- 
ceded that,  if  the  evidence  had  been  as  the  offer  indicated  it 
would  be,  it  would  have  been  incompetent,  and  that  the 
overruling  of  appellant's  objection  in  such  case  would  have 
been  an  error,  and  it  does  not  follow  that  there  is  an  availa- 
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ble  error  here  for  a  reversal  of  the  judgment.  It  is  the  tes- 
timony which  follows,  and  not  the  offer  or  questions  to  wit- 
nesses, which  injures  the  objecting  party. 

It  not  infrequently  happens  that  the  testimony  of  the 
witness  in  response  to  an  improper  question  is  favorable  to 
the  objecting  party.  In  such  a  case,  clearly,  the  judgment 
will  not  be  reversed  because  the  question  may  have  been 
objectionable. 

Here,  as  we  have  already  seen,  the  summary  of  the  testi- 
mony of  the  witnesses  does  not  show  that  the  exhibitions 
and  declarations  by  appellee  were  made  "some  days"  after 
the  injuries  were  inflicted,  nor  does  it  show  that  she  so  stated 
to  the  witnesses.  As  made,  appellant's  objection  was  not  a 
valid  objection  to  the  testimony  of  the  exhibitions  and  dec- 
larations by  appellee."  His  objection,  as  we  have  seen,  was 
upon  the  ground  that  the  exhibitions  and  declarations  by  her 
were  made  subsequent  to  the  time  when  she  said  the  injuries 
were  inflicted.  It  could  hardly  be  supposed  that  she  could 
make  the  exhibitions  and  declarations  at  the  very  time  when 
they  were  inflicted.  To  say  that  in  order  to  be  competent 
such  exhibitions  and  declarations  must  be  thus  made,  would 
be  to  say  that  in  no  case  can  declarations  of  the  injured  wife  be 
competent  evidence  if  made  in  the  absence  of  the  husband, 
who  inflicted  the  injuries.  The  most  that  is  required  by  the 
better  considered  cases,  and  the  more  reliable  law  writers,  is, 
that  such  exhibitions  and  declarations  shall  be  so  near  the 
time  when  the  injuries  were  inflicted  as  to  be  regarded  as  a 
part  of  the  res  gestce.  Upon  that  proposition,  it  is  not  nec- 
essary here  to  do  more  than  to  cite  some  of  the  authorities 
supporting  it,  either  directly  or  indirectly,  without  attempt- 
ing to  define  what  length  of  time  may  elapse  between  the 
infliction  of  an  injury  by  a  husband  and  the  declarations  by 
the  wife  in  relation  thereto,  without  rendering  such  declara- 
tions incompetent  as  not  being  a  part  of  the  res  gestce. 
2  Bishop  Marriage  and  Divorce  (6th  ed.),  sections  659,  660, 
661;  Lockwood  v.  Lockwood,  2  Curt.  Ecc.  281  (292  etseq.); 
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Ih/sart  v.  Dysart,  1  Robt.  Eoc.  106  (114) ;  S.  C,  Id.  470 
(497);  McGowen  v.  McGowen,  52  Texas,  657;  see,  also, 
Berdell  v.  Berdell,  80  III.  604;  Waring  v.  Waring,  2  Phill. 
132  (1  Eng.  Ecc.  210);  CaUison  v.  CaUison,  22  Pa.  St.  275; 
Johnson  v.  Shervnn,  3  Gray,  374  (34  Am.  Dec.  469) ;  Palmer 
v.  Crook,  7  Gray,  418;  Jacobs  v.  Whitcomb,  10  Cush.  255j 
1  Wharton  Ev.  (2d  ed.),  section  225 ;  Lambert  v.  People,  29 
Mich.  71;  Higham  v.  Vanosdol,  101  Ind.  160;  Stephenson 
v.  State,  110  Ind.  358  (372),  and  cases  there  cited ;  Brown  v. 
Kenyon,  108  Ind.  283,  and  cases  there  cited;  Baker  v. 
Gausin,  76  Ind.  317  (322). 

Appellant's  counsel  further  contend,  that  it  was  not  shown 
below,  as  required  by  section  1031,  R.  S.  1881,  by  two  wit- 
nesses who  were  resident  freeholders  and  householders  of  the 
State,  that  appellee  had  been  a  bona  fide  resident  of  the 
State  for  two  years  previous  to  the  filing  of  her  petition,  and 
for  six  months  immediately  prior  thereto  a  bona  fide  resi- 
dent of  the  county. 

Subsequent  to  this  appeal,  by  a  proper  proceeding,  the  bill 
of  exceptions  was  corrected  and  amended  by  the  court  below. 
It  is  made  very  plain  by  that  proceeding,  that  the  bill  which 
was  first  brought  here  as  a  part  of  the  transcript  not  only 
omitted  the  testimony  of  several  witnesses  heard  upon  the 
trial  below,  but,  also,  that  the  testimony  of  the  witnesses 
named  in  the  bill  was  not  complete  or  correct. 

The  amended  bill  has  been  filed  and  has  become  a  part  of 
the  record.  Looking  to  that  bill,  in  connection  with  that 
first  filed  as  a  part  of  the  transcript,  there  is  evidence  in  the 
record  which  clearly  shows  the  required  residence  on  the 
part  of  appellee,  and  which  tends  to  show  that  that  residence 
was  proven  by  witnesses  having  the  qualifications  required 
by  the  statute.  Such  being  the  case,  the  judgment  can  not 
be  reversed  upon  the  evidence.  If  we  should  disregard 
what  the  amended  bill  shows,  and  tends  to  show,  we  should 
be  compelled  to  hold  that  all  of  the  evidence  is  not  in  the 
Vol.  113.— 16 
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record.  In  that  case,  of  course,  this  court  could  not  reverse 
the  judgment  upon  the  evidence. 

The  record  is  in  a  very  confused  condition,  but,  after  a 
careful  examination  of  it,  we  are  satisfied  that  the  judgment 
ought  to  be  affirmed.  Clearly,  the  record  presents  no  error 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  7,  1888. 


No.  12,965. 

Ross  v.  Smith  et  al. 

Account. — Amount  Stated  in  BUI  of  Particulars. — Limitation  of  Recovery. — 
Interest. — In  an  action  upon  an  account,  the  plaintiff  is  not  limited  in 
his  recovery  to  the  amount  stated  in  the  bill  of  particulars,  where  in- 
terest thereon  is  recoverable  under  section  5200,  R.  S.  1881. 

From  the  Newton  Circuit  Court. 

D.  Frasery  L.  Dinuriddie,  J.  T,  Saunderson  and  F.  A.  Oom- 
parety  for  appellant. 

M.  H.  Walker  and  L  H.  Phares,  for  appellees. 

Mitchell,  C.  J. — This  was  an  action  to  recover  for  goods 
sold  and  delivered  by  the  appellees,  trading  in  the  name  of 
J.  B.  Smith  &  Co.,  to  the  appellant,  John  Ross, at  his  especial 
instance  and  request. 

The  complaint  was  a  common  count,  in  the  usual  form, 
with  an  itemized  bill  of  particulars  attached,  from  which  it 
appears  that  there  was  due  the  plaintiffs  below  the  sum  of 
$332.12.    The  complaint  contains  a  formal  demand  for  judg- 
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ment  for  $600,  and  for  general  relief.  The  plaintiffs  recov- 
ered judgment  for  $356.19. 

The  appellant  makes  the  point  that  the  plaintiffs  were 
limited  in  their  recovery  to  the  amount  of  the  account  ex- 
hibited with  the  complaint,  and  he  insists  that  so  much  of 
the  judgment  as  is  above  $332.12  is,  therefore,  excessive. 

The  undisputed  evidence  shows  that  the  account  was 
closed  and  an  itemized  bill  thereof  rendered,  and  payment 
demanded,  March  1st,  1884.  The  judgment  was  rendered 
May  14th,  1885. 

The  court  evidently  allowed  interest  on  the  account  in 
compliance  with  section  5200,  R.  8.  1881. 

There  was  no  error.     Judgment  affirmed,  with  costs. 

Filed  Jan.  28,  1888. 


No.  14,061. 

Pond  v.  Irwin. 

Descent. — Kindred  of  Half- Blood.— Statute  Construed. — Under  section  2472, 
R.  S.  1881,  where  one  to  whom  land  has  come  by  descent  dies  intestate, 

.  unmarried  and  without  issue,  and  leaving  no  brother  or  sister  either 
of  the  whole  or  half-blood  having  the  blood  of  the  ancestor  from  whom 
the  property  descended,  a  half-brother  not  of  the  blood  of  such  ancestor 
will  inherit  to  the  exclusion  of  kindred  of  the  blood  more  distantly 
related  to  the  intestate. 

Parties. — Substitution. — Discretion  of  Trial  Court. — Under  section  271,  R. 
S.  1881,  courts  have  power  to  substitute  a  new  pa/ty  where  there  has 
been  a  transfer  of  interest  after  the  commencement  of  the  action,  if,  in 
their  discretion,  they  deem  it  proper  so  to  do,  and  the  Supreme  Court 
will  not  review  the  exercise  of  such  power  unless  ah  abuse  of  discre- 
tion is  affirmatively  shown. 

From  the  Rush  Circuit  Court. 
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W.  A.  Oullen,  for  appellant. 

C.  Gambern,  T.  J.  Newkirk  and  Q.  W.  Cooper,  for  appellee. 

Niblack,  J.— On  the  19th  day  of  April,  1885,  Eliza 
Street,  whose  maiden  name  was  Eliza  Pond,  died  intestate 
the  owner  of  several  lots  and  tracts  of  land  situate  in  the 
counties  of  Rush  and  Fayette,  in  this  State,  respectively. 
Her  interest  in  this  real  estate  had  descended  to  her  from  her 
husband,  George  Street,  who  had  then  but  recently  died. 
She  left  no  children  or  other  lineal  descendants.  Her  next 
of  kin  consisted  of  a  considerable  number  of  persons,  either 
constituting  or  representing  the  shares  of  seven  brothers  and 
sisters.  Emily  Pond,  one  of  Mrs.  Street's  sisters,  had,  more 
than  thirty  years  previously,  intermarried  with  one  Robert 
Bratton,  by  whom  she  had  one  child,  known  as  Elizabeth 
Bratton.  This  sister,  Emily,  soon  afterwards  died,  leaving 
her  daughter,  Elizabeth,  and  her  husband,  Robert  Bratton, 
her  only  heirs  at  law.  Robert  Bratton  remarried,  and  by 
his  second  wife  had  one  son,  named  John  R.  Bratton.  After- 
wards, and  before  the  death  of  Mrs.  Street,  Robert  Bratton 
died,  leaving  his  daughter,  Elizabeth,  and  his  son,  John,  as 
his  only  children  and  heirs  at  law.  Elizabeth  Bratton  was, 
therefore,  at  the  time  of  Mrs.  Street's  death,  the  only  lineal 
descendant  of  her  deceased  mother,  and,  as  such,  became  en- 
titled to  one  undivided  seventh  part  of  the  real  estate  left  by 
Mrs.  Street. 

Since  the  death  of  Mrs.  Street,  that  is  to  say,  in  October, 
1885,  Elizabeth  Bratton  died  intestate,  unmarried  and  with- 
out issue,  leaving,  as  is  claimed,  her  half-brother,  John  R. 
Bratton,  as  her  next  of  kin  and  only  surviving  heir  at  law. 

In  December,  1886,  John  R.  Bratton,  relying  upon  the 
substantial  facte  hereinabove  stated,  filed  his  complaint  in 
the  court  below  praying  partition  of  the  real  estate  of  which 
Mrs.  Street  died  seized,  and  demanding  that  one-seventh  part 
in  value  be  set  off  to  him  in  severalty  as  the  only  heir  at 
law  of  his  deceased  half-sister,  Elizabeth  Bratton.     Thomas 
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H.  Pond,  one  of  Mrs.  Street's  brothers,  and  all  others  repre- 
senting any  of  the  interests  of  her  other  brothers  and  sisters* 
were  made  parties  defendant. 

Thomas  H.  Pond,  the  only  defendant  who  made  any  de- 
fence, demurred  to  the  complaint,  upon  the  ground  that  upon* 
the  facts  stated  the  plaintiff,  Bratton,  had  no  title  to,  or 
interest  in,  the  real  estate  in  suit,  but  his  demurrer  was  over- 
ruled. 

In  response  to  some  interrogatories  submitted  to  him  dur- 
ing the  progress  of  the  cause,  the  plaintiff  answered  that  on 
a  day  named,  which  was  several  months  after  the  suit  had 
been  commenced,  he  had  sold  and  conveyed  all  his  interest 
in  the  real  estate  in  controversy  to  Joseph  I.  Irwin,  the  ap- 
pellee in  this  appeal. 

After  the  demurrer  to  the  complaint  had  been  overruled, 
Irwin  filed  his  intervening  petition,  setting  up  his  purchase 
of  the  plaintiff's  interest  in  the  real  estate  as  stated,  and  pray- 
ing to  be  substituted  as  plaintiff  in  the  place  of  Bratton. 

Over  the  objection  of  Pond,  the  appellant  here,  the  prayer 
of  the  petition  was  granted,  and  Irwin  was  substituted  as 
plaintiff. 

Upon  a  hearing,  the  court  made  a  finding,  amongst  other 
things,  that  Irwin  was  the  owner  in  fee  of  one  undivided 
seventh  part  in  value  of  the  real  estate  described  in  the  com- 
plaint, and  that  he  was  entitled  to  have  partition  of  such  real 
estate ;  also,  that  partition  of  the  same  could  not  be  made 
without  damage  to  the  owners  thereof.  As  a  supplement  to 
this  finding,  the  court  ordered  a  sale  of  the  real  estate  and 
a  division  of  the  proceeds,  and  appointed  a  commissioner  to 
make  the  sale. 

Thomas  H.  Pond  is  the  only  appellant,  and  he  assigns 
error  upon  the  overruling  of  his  demurrer  to  the  complaint* 
and  upon  the  substitution  of  Irwin  as  plaintiff  in  place  of 
Bratton. 

The  objection  made  to  the  sufficiency  of  the  complaint  is 
based  upon  the  claim  that,  on  the  death  of  Elizabeth  Brat- 
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ton,  her  interest  in  the  real  estate  of  which  partition  is 
sought  reverted  to  the  brothers  and  sisters  of  Mrs.  Street, 
or  their  descendants,  as  the  case  may  be,  instead  of  de- 
scending to  John  R.  Bratton,  who  is  not  of  the  blood  of  the 
Pond  family,  to  which  Mrs.  Street  belonged,  and  it  is  con- 
tended that  a  proper  construction  of  section  2472,  R.  S. 
1881,  sustains  this  claim.  It  is  admitted  that  in  the  case  of 
Robertson  v.  Burrell,  40  Ind.  328,  a  different  construction 
was  given  to  that  section,  but  an  elaborate  argument  has 
been  submitted  against  the  correctness  of  the  conclusion  an- 
nounced in  that  case.     The  section  is  as  follows: 

"Kindred  of  the  half-blood  shall  inherit  equally  with 
those  of  the  whole  blood ;  but  if  the  estate  shall  have  come 
to  the  intestate  by  gift,  devise,  or  descent  from  any  ancestor, 
those  only  who  are  of  the  blood  of  such  ancestor  shall  in- 
herit: Provided,  That  on  failure  of  such  kindred,  other 
kindred  of  the  half-blood  shall  inherit  as  if  they  were  of 
the  whole  blood." 

In  the  case  above  referred  to,  this  court  construed  the  sec- 
tion thus  set  out  as  if  it  read  "Kindred  of  the  half-blood 
shall  inherit  equally  with  those  of  the  whole  blood ;  but  if 
the  estate  shall  have  come  to  the  intestate  by  gift,  devise,  or 
descent,  from  any  ancestor,  those  kindred  of  the  half-blood 
only  who  are  of  the  blood  of  such  ancestor  shall  inherit; 
provided,  that  on  failure  of  such  kindred  of  the  half-blood 
having  the  blood  of  such  ancestor,  other  kindred  of  the 
half-blood  shall  inherit  as  if  they  were  of  the  whole  blood." 

Applying  the  section  as  thus  construed  to  the  case  before 
us,  it  means,  by  way  of  illustration,  that  if  Elizabeth  Brat- 
ton had  also  left  surviving  her  a  half-brother  or  half-sister 
on  her  mother's  side,  that  is,  of  the  blood  of  the  mother,  he 
or  she  would  have  taken  the  estate  which  descended  to  the 
said  Elizabeth  from  her  mother,  to  the  entire  exclusion  of 
John  R.  Bratton,  who  is  not  of  the  same  maternal  blood ;  but 
that,  as  she,  the  said  Elizabeth,  left  no  brother  or  sister, 
either  of  the  whole  blood  or  half-blood,  on  the  mother's  side, 
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her  entire  estate  in  the  lands  descended  to  John  R.  Bratton 
as  if  he  were  of  the  whole  blood.  With  this  construction, 
and  as  thus  applied,  we  are  entirely  content. 

We  might,  perhaps,  without  a  palpable  violation  of  the 
phraseology  used,  give  to  the  section  under  consideration  the 
construction  insisted  upon  by  the  appellant,  but  if  the  ques- 
tion was  one  of  first  impression  we  would  not  regard  such  a 
construction  as  imperative.  When  a  statute  does  not  really 
require  a  different  interpretation,  we  believe  that  justice  is 
best  promoted  by  preferring  brothers  and  sisters  of  the  half- 
blood  to  others  more  distantly  related,  and  in  that  view  we 
think  the  conclusion  heretofore  reached  on  the  question  here 
involved  ought  to  be  favorably  considered.  As  having  some 
analogy  to  the  subject  here  discussed,  see  the  case  of  Murphy 
v.  Henry,  35  Ind.  442;  also,  McQanahan  v.  Trqfford,  46  • 
Ind.  410. 

That  conclusion,  too,  seems  to  be  sustained  by  the  previous 
legislation  in  this  State  on  the  same  subject-matter,  as  is  shown 
in  the  case  of  Robertson  v.  Burrell,  supra.  Besides,  from  long 
acquiescence  and  implied  approval,  the  doctrine  of  that  case 
has  practically  become  a  rule  of  property  in  this  State,  which  ' 
ought  not  to  be  changed  by  judicial  construction  except  only 
for  the  most  cogent  reasons — much  more  cogent,  as  we  be- 
lieve, than  are  now  urged  in  that  behalf.  Harrow  v.  Myers, 
29  Ind.  469;  Loeb  v.  Mathis,  37  Ind.  306 ;  Hawley  v.  Smith, 
45  Ind.  183 ;  Schori  v.  Stepliens,  62  Ind.  441 ;  Hines  v.  Driver, 
89  Ind.  339 ;  Hibbits  v.  Jack,  97  Ind.  570  (49  Am.  R.  478); 
Frank  v.  EvansvUle,  etc.,  R.  R.  Co.,  Ill  Ind.  132. 

The  appellant  has,  consequently,  no  cause  to  complain  of 
the  overruling  of  his  demurrer  to  the  complaint.     Orr  v. 
White,  106  Ind.  341. 

Section  271,  R.  S.  1881,  is  in  the  following  words :  "  No 
action  shall  abate  by  the  death  or  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death  or  disability  of  a 
party,  the  court,  on  motion  or  supplemental  complaint  at  any 
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time  within  one  year,  or  on  supplemental  complaint  after- 
ward, may  allow  the  action  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the  name 
of  the  original  party;  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted,  in  the  action." 

We  have  copied  the  entire  section,  so  that  its  general  scope 
and  spirit  may  be  the  more  easily  comprehended.  It  plainly 
confers  upon  the  courts  ample  power  to  substitute  a  new  party 
where  there  has  been  a  transfer  of  interest  after  the  com- 
mencement of  the  action,  if,  in  their  discretion,  they  deem 
it  proper  to  make  such  a  substitution.  To  authorize  a  re- 
view of  the  exercise  of  such  a  discretion  by  this  court,  some 
good  cause  must  have  been  shown  to  the  contrary  at  the 
•proper  time,  or  else  something  must  be  made  affirmatively  to 
appear  indicating  that  there  has  been  an  abuse  of  discretion 
in  the  particular  instance  in  question. 

In  this  cause  no  specific  objection  seems  to  have  been  made 
in  the  court  below,  nor  is  any  special  reason  shown  here 
against  the  substitution  of  Irwin  as  plaintiff  instead  of  Brat- 
ton.  As  all  the  presumptions  are  in  favor  of  the  correctness 
of  proceedings  had  in  a  nisi  prius  court,  we  must  assume  that 
the  substitution  was  rightly  made.  Harvey  v.  Myer7  9  Ind. 
391 ;  Keller  v.  Miller,  17  Ind.  206 ;  Moore  v.  Worley,  24  Ind. 
81 ;  Sutherland  v.  Davis,  42  Ind.  26. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Filed  Feb.  7.  1888. 
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No.  13,143. 

Du  Souchet  v.  Dutcher. 

Fraud  and  Mistake. — Contract. — Rents.— Recovery  of  Money  Paid.— A.  and 
B.,  each  conducting  a  separate  business,  agreed  to  occupy  the  same  store- 
room,  the  rent  demanded  by  the  owner  to  be  equally  divided  between 
them.  A.,  acting  under  an  arrangement  with  B.,  rented  the  room  and 
represented  to  the  latter  that  the  rent  was  largely  in  excess  of  the  true 
amount.  B.,  relying  upon  that  representation,  paid,  and  continued  to 
pay  for  a  term  of  years,  to  A.,  one-half  of  the  sum  so  falsely  represented 
to  be  the  rental  paid  to  the  owner  of  the  property. 

Held,  that  B.  may  recover  the  amount  paid  by  him  in  excess  of  the  actual 
rental. 

Same. — Principal  and  Agent — False  Representation*  of  Agent — Ratification. — 
False  and  fraudulent  representations  of  an  agent,  when  acting  in  the 
scope  of  his  authority,  bind  the  principal ;  so,  also,  if  the  agent,  even 
without  authority,  makes  false  representations  of  a  material  character 
while  acting  in  the  principal's  behalf,  the  latter  will  be  bound  if  he 
afterwards  ratifies  the  action  of  the  agent  and  receives  the  benefit 
thereof. 

New  Trial. — Newly  Discovered  Evidence. — Diligence. — A  party  can  not  ob- 
tain a  new  trial  on  the  ground  of  newly  discovered  evidence,  where,  by 
the  exercise  of  reasonable  diligence  in  making  inquiries  prior  to  the 
trial,  such  evidence  could  have  been  procured  at  the  trial. 

frjBADnro. — Complaint— Sufficiency. — Supreme  Court. — When  sufficient  facts 
are  stated  in  a  complaint  to  render  the  judgment  thereon  a  complete  bar 
to  another  action  for  the  same  cause,  such  complaint  is  good  when  ques- 
tioned for  the  first  time  by  an  assignment  of  error  in  the  Supreme 
Court. 

tasTBUCnoHB  to  Jury. — Incomplete. — Remedy. — Practice. — To  present  any 
available  question  upon  a  merely  incomplete  instruction  to  the  jury, 
the  court  should  be  requested  to  give  a  further  instruction  supplying 
the  omitted  matter,  and  an  exception  saved  to  the  refusal  to  do  so. 

Supreme  Court. —  Dranscript — Certiorari. —  Practice. — Where  a  paper  be- 
longing to  the  files  of  a  cause  in  the  trial  court  has  been  improperly  or 
erroneously  copied  into  the  transcript,  the  original  paper  can  only  be 
brought  into  the  Supreme  Court,  so  as  to  authorize  its  consideration  in 
the  decision  of  any  question,  by  a  writ  of  certiorari. 

From  the  Vanderburgh  Superior  Court. 

C.  L.  Wedding,  for  appellant. 

W.  if.  Blakey  and  H.  A.  Mattison,  for  appellee. 
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Howk,  J. — In  this  case  the  appellee,  Hattie  E.  Dutcher, 
plaintiff  below,  alleged  in  her  complaint  that  in  1881  the  de- 
fendant, Sallie  Du  Souchet,  proposed  to  plaintiff  that  she  and 
defendant  should  rent  and  occupy  together,  for  business  pur- 
poses, the  store  No.  — ,  on  Main  street,  in  the  city  of  Evans- 
ville,  plaintiff  to  use  one  side  for  a  millinery  store  and  de- 
fendant the  other  side  for  a  cloak  and  dress  store,  each  to 
have  one-half  the  store  with  equal  privileges,  provided  said 
store  could  be  rented ;  that  plaintiff,  believing  in  defendant's 
honesty  and  good  faith,  made  an  arrangement  with  defend- 
ant that  the  latter  should  interview  Mrs.  Scantlin,  the  owner 
of  said  store,  with  a  view  to  rent  it,  and  ascertain  the  lowest 
cash  rent  for  said  premises  and  report  to  plaintiff;  that  de- 
fendant reported  that  said  store  could  be  rented  for  $100  per 
month,  or  $1,200  per  year,  and  no  less ;  that  plaintiff,  believ- 
ing in  and  relying  on  defendant's  honesty  and  the  truthfulness 
of  her  statement  in  relation  to  the  rental  of  said  store,  ac- 
cepted said  proposition  to  take  said  store,  each  to  pay  one- 
half  of  the  rent  thereof;  that  it  was  then  and  there  further 
agreed  between  defendant  and  plaintiff,  that  defendant,  with 
.  her  family,  should  occupy  the  whole  of  the  second  story  for 
her  own  use  as  a  dwelling,  and  for  such  exclusive  use  of  said 
second  story  should  allow  plaintiff  a  rebate  of  $100  per  an- 
num on  her  half  of  the  rent  of  said  store.  So,  in  good  faith, 
and  with  this  understanding,  the  said  store  was  rented  by  de- 
fendant and  was  occupied  under  this  agreement,  plaintiff  pay- 
ing monthly  one-half  of  the  rent,  as  she  then  supposed,  to 
defendant,  plaintiff  relying  solely  on  the  representations  of 
defendant  that  she  was  paying  monthly  to  said  Scantlin  the 
sum  of  $100,  or  $1,200  per  annum. 

And  plaintiff  averred  that  under  such  agreement  defend- 
ant, with  intent  to  deceive,  cheat  and  defraud  the  plaintiff, 
took  from  plaintiff  $600  per  annum,  less  the  rebate  for  the 
sole  use  of  the  second  story  for  herself  and  family,  for  two 
years,  amounting  in  the  two  years  to  $1,200  paid  by  plaintiff 
to  defendant  less  said  rebate,  which,  as  plaintiff  supposed  at 
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the  time,  was  one-half  of  said  rent  according  to  agreement, 
when  in  truth  and  in  fact,  as  plaintiff  has  since  learned,  the 
whole  of  said  store-rent  paid  by  defendant  to  said  Scantlin 
was  $65  per  month,  or  $780  per  annum;  that,  so  believing 
and  relying  upon  the  false  and  fraudulent  representations 
made  as  aforesaid  by  defendant  to  plaintiff,  she,  plaintiff,  paid 
to  defendant,  who  received  from  her  fraudulently  the  sum 
of.  $420  more  than  her  just  due,  which  defendant  then  had 
without  right,  and  refused  to  refund  the  same,  to  plaintiff's 
damage,  etc.     Wherefore,  etc. 

Defendant  answered  by  a  general  denial  of  the  complaint. 
The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  plaintiff  assessing  her  damages  in  the  sura  of  $350, 
and  over  defendant's  motion  for  a  new  trial  judgment  was 
rendered  on  the  verdict. 

In  this  court  defendant  has  assigned  as  error  that  plain- 
tiff's complaint  herein  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Defendant  did  not  demur  to  the 
complaint  for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  a  cause  of  action,  nor  did  she  even  move  the  court 
below  in  arrest  of  judgment  thereon ;  but,  after  trial,  ver- 
dict and  judgment,  with  all  their  curative  virtues,  she  com- 
plains here  for  the  first  time  that  the  facts  averred  by  plaintiff 
in  her  complaint,  the  substance  of  which  we  have  heretofore 
given,  are  not  sufficient  to  constitute  a  cause  of  action.  Our 
code  provides,  in  effect,  that  the  defendant,  by  his  failure  to 
demur,  shall  not  be  deemed  to  have  waived  "  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  Section  343,  R.  S.  1881.  This  provis- 
ion of  the  code,  of  course,  authorizes  the  defendant  to  call  in 
question  here  for  the  first  time,  as  she  has  done,  the  suffi- 
ciency of  the  facts  stated  in  plaintiff/s  complaint  to  constitute 
a  cause  of  action.  When,  however,  the  sufficiency  of  the 
complaint  is  thus  called  in  question,  it  has  been  uniformly 
held  by  this  court  that,  after  verdict  and  judgment  thereon, 
the  complaint  will  be  supported  by  every  legal  intendment ; 
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and  that  it  must  wholly  omit  the  averment  of  material  facts, 
essential  to  the  existence  of  the  cause  of  action  attempted  to 
be  stated  therein,  to  authorize  or  justify  the  reversal  of  the 
judgment  on  account  of  the  alleged  insufficiency  of  such 
complaint.  Donellan  v.  Hardy,  57  Ind.  393 ;  Lamter  v. 
Jackman,  88  Ind.  118 ;  Smith  v.  Smith,  106  Ind.  43 ;  Beck- 
nett  v.  Becknell,  110  Ind.  42 ;  Taylor  v.  Johnson,  ante,  p.  164. 

Applying  this  doctrine  to  the  complaint  we  are  now  con- 
sidering, we  have  no  difficulty  in  reaching  the  conclusion  that 
the  facts  therein  stated  are  amply  sufficient,  after  verdict  and 
judgment  thereon,  when  challenged,  as  they  are,  by  defend- 
ant's assignment  of  error.  Indeed,  we  think  that  it  would 
have  been  error  to  have  sustained  a  demurrer  if  one  had  been 
filed  to  such  complaint  upon  the  ground  that  the  facts  therein 
stated  were  not  sufficient  to  constitute  a  cause  of  action.  But, 
however  that  might  have  been,  it  is  certain  that  sufficient 
facts  were  stated  in  such  complaint  to  render  the  judgment 
thereon  a  complete  bar  to  any  other  suit  for  the  same  cause 
of  action.  In  such  case,  as  we  have  often  held,  the  com- 
plaint is  sufficient  when  called  in  question  here  for  the  first 
time.  Donellan  v.  Hardy,  supra;  Field  v.  Burton,  71  Ind* 
380;  Beal  v.  State,  ex  rel.,  77  Ind.  231. 

The  only  other  error  assigned  by  appellant  is  predicated 
upon  the  overruling  of  his  motion  for  a  new  trial.  Under 
this  error  it  is  earnestly  insisted  by  appellant's  learned  counsel 
that  the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence. 

Without  following  counsel  in  their  discussion  of  this  ques- 
tion, it  will  suffice  to  say  that  we  can  not  disturb  the  verdict 
on  the  evidence.  The  jury  found  their  verdict  on  conflicting 
evidence.  With  the  parties  as  witnesses  and  the  other  evi- 
dence in  the  record  before  them,  the  jury  manifestly  believed 
the  evidence  offered  by  plaintiff  in  preference  to  that  intro- 
duced by  defendant,  and  returned  their  verdict  in  plaintiff  '& 
favor. 

The  learned  judge  of  the  court  below  who  presided  at  the 
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trial,  and  saw  and  heard  the  proceedings  then  and  there  had, 
refused  to  disturb  the  verdict,  and  denied  defendant's  appli- 
cation for  a  new  trial.  We  have  carefully  examined  and  con- 
sidered all  the  evidence  appearing  in  the  record,  as  well  for 
defendant  as  for  the  plaintiff,  and  it  has  seemed  to  us  that  the 
verdict  is  fairly  sustained  by  such  evidence  on  every  material 
point.  In  such  a  case,  as  we  have  often  decided,  the  verdict 
will  not  be  disturbed  here  on  the  weight  of  the  evidence. 
Rudolph  v.  Lane,  57  Ind.  115;  Fort  Wayne,  etc.,  R.  R.  Co. 
v.  Hu88elman,  65  Ind.  73 ;  Campbell  v.  Indianapolis,  etc.,  R. 
R.  Co.,  110  Ind.  490. 

The  trial  court,  of  its  own  motion,  gave  the  jury  seven 
written  instructions,  to  the  second,  third,  fourth  and  fifth  of 
which  instructions  defendant  at  the  time  excepted,  and  she 
assigned  the  giving  of  such  instructions  as  cause  for  a  new 
trial,  in  her  motion  therefor.  The  second  instruction  reads 
as  follows:  "If  the  jury  find  that  the  defendant,  either  in 
person  or  by  agent,  falsely  represented  to  plaintiff  that  she 
was  paying  $1,200  per  year  as  rent  for  the  store;  that  said 
representation  was  a  material  one  that  plaintiff  had  a  right 
to  rely  upon,  and  did  all  the  time  rely  thereon,  in  the  exer- 
cise of  reasonable  care  on  her  part ;  and  that  by  reason  of 
such  reliance,  and  believing  the  representations  to  be  true, 
she  was  deceived  and  thereby  induced  to  pay  to  defendant 
certain  sums  of  money,  as  plaintiff's  proper  share  of  rent,  in 
excess  of  that  which  was  rightfully  due  from  her  according 
to  the  facts  as  they  existed,  when,  in  truth,  said  defendant 
was  not  paying  the  amount  of  rent  as  aforesaid,  to  wit, 
(1,200,  but  a  smaller  amount,  then  the  plaintiff  may  recover 
the  excess  of  money  so  paid,  under  such  mistake  of  fact." 

We  are  of  opinion  that  the  instruction  quoted  contains  a 
correct  statement  of  the  law,  applicable  alike  to  the  issues 
joined  and  to  the  case  made  by  the  evidence  herein.  Indeed, 
defendant's  counsel  does  not  object  to  such  instruction,  as  we 
understand  his  brief,  on  account  of  what  it  contains,  but 
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rather  on  account  of  what  is  omitted  therefrom.  The  rem- 
edy for  such  an  objection  to  an  instruction  given  is  not  an 
exception  to  such  instruction,  but,  as  we  have  often  decided, 
a  request  to  the  court  to  give  a  further  instruction,  supplying 
what  is  claimed  to  have  beem  omitted ;  then  if  such  request 
is  refused  by  the  court,  by  saving  an  exception  to  such  re- 
fusal, the  complaining  party  can  properly  present  the  ques- 
tion here  whether  such  omitted  matter  ought,  or  ought  not, 
to  have  been  given  to  the  jury. 

Appellant's  counsel  also  complains  briefly  of  the  fourth 
and  fifth  instructions.  It  is  said  by  counsel  that  these  in- 
structions "state  the  rule  entirely  too  broadly."  In  the 
fourth  instruction,  the  jury  were  told  that  if  defendant,  in 
person  or  by  agent,  fraudulently  represented  to  plaintiff  that 
she,  defendant,  was  paying  a  greater  rent  for  the  store  than 
she  was  in  fact  paying,  and  the  representation  was  a  material 
one  in  the  contract  of  lease  between  the  parties,  and  operated 
to  induce  plaintiff  to  part  with  her  money,  and  the  repre- 
sentation was  one  which  plaintiff,  in  the  exercise  of  reason- 
able precaution,  had  a  right  to  and  did  rely  on,  and  she  was 
thereby  induced  to  pay  defendant  money  which  she  was  not 
entitled  to,  under  the  actual  facts  of  the  case,  then  the  plain- 
tiff ought  to  recover  that  part  of  the  money  so  paid  under 
the  mistake  aforesaid. 

The  trial  court  further  told  the  jury,  in  its  fifth  instruc- 
tion, that  the  false  and  fraudulent  representations  of  an  agent, 
when  acting  in  the  scope  of  his  authority,  bind  the  principal. 
If  defendant's  agent,  even  without  her  authority,  made  false 
representations  of  a  material  character,  while  acting  in  her 
behalf,  she  would  be  bound  therebv  if  she  afterwards  rati- 
fled  his  action  and  received  the  benefit  thereof. 

These  instructions  stated  the  law  correctly  and  none  "too 
broadly,"  we  think,  as  applied  to  the  case  under  considera- 
tion.    Kerr  Fraud  and  Mistake,  pp.  Ill  and  112. 

Finally,  it  is  contended,  on  behalf  of  defendant,  that  her 
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motion  for  a  new  trial  ought  to  have  been  sustained,  on  the 
ground  of  newly  discovered  evideuce.  This  cause  for  a  new 
trial  was  apparently  submitted  below  upon  the  affidavits 
filed  therewith  and  the  counter-affidavit  of  the  plaintiff;  and, 
as  thus  submitted,  it  is  very  clear,  we  think,  that  the  court 
below  correctly  decided  that  defendant  was  not  entitled  to  a 
new  trial  herein  by  reason  or  on  account  of  the  alleged  newly 
discovered  evidence.  For  it  was  shown  by  such  counter- 
affidavit  that  the  witnesses  upon  whose  testimony  defendant 
relied  for  her  alleged  newly  discovered  evidence  were  during 
all  the  time  either  members  of  her  family  or  employees  in 
her  store;  and  it  does  not  appear  from  defendant's  affidavits 
that  she  exercised  reasonable  diligence  by  making  inquiries, 
before  the  trial,  of  such  witnesses  to  ascertain  what  they 
knew,  if  anything,  in  relation  to  the  matters  in  controversy 
herein.  Bowman  v.  Clemmer,  50  Ind.  10;  Suman  v.  Cor- 
nelius, 78  Ind.  506;  Hines  v.  Driver,  100  Ind.  315. 

But  it  is  claimed  by  defendant's  counsel  that  the  counter- 
affidavit  was  not  made  part  of  the  bill  of  exceptions,  and 
that,  therefore,  it  is  improperly  copied  into  the  record  and 
can  not  be  considered  by  this  court.  In  support  of  this 
claim,  counsel  has  filed  with  his  reply-brief  herein  what  he 
claims  to  be,  and  what  purports  to  be,  the  original  bill  of 
exceptions  herein,  which  belongs  of  right  to  the  files  of  this 
cause  in  the  court  below.  All  that  we  need  to  say  in  regard 
to  this  original  bill  is,  that  it  has  not  been  brought  here  in 
such  a  manner  as  that  we  can  consider  it  in  determining  any 
question  involved  in  this  appeal.  To  us  the  transcript  of 
the  record  in  any  cause,  certified  by  the  clerk  below  under 
the  seal  of  the  court,  "  imports  absolute  verity."  Where  a 
party  claims  that  any  paper  belonging  to  the  files  of  a  cause 
in  the  court  below,  by  mistake  or  otherwise,  has  been  im- 
properly or  erroneously  copied  into  the  transcript,  such 
original  paper  can  only  be  brought  here  in  such  manner  as 
to  authorize  or  require  us  to  examine  and  consider  the  same, 
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in  the  decision  of  any  question,  by  and  through  a  writ  of 
certiorari. 

We  have  found  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  7, 1888. 


No.  13,039. 

Peck  et  al.  v.  Williams. 

Judgment. — Lien. — Prior  Equities. — The  lien  of  a  judgment  is  subject  to 
all  the  equities  in  favor  of  third  persons  in  land  sought  to  be  subjected 
to  the  satisfaction  of  the  judgment. 

Statute  of  Frauds.— Third  Person  Can  Not  Set  Up.— Contract. — A  third 
person  can  not  set  up  the  statute  of  frauds  in  order  to  defeat  a  contract 
which  the  parties  themselves  have  fully  executed. 

Tenants  in  Common. — Equities. — Claim*  of  Creditors. — Enforcement. — Cred- 
itors of  one  tenant  in  common  can  only  enforce  their  claims  against 
their  debtor's  interest  in  the  common  estate  subject  to  all  the  equitable 
interests  of  the  other  tenants  therein. 

Same.— Sale  of  Real  Estate.— Parol  Contract.— Statute  of  Frauds,— Sherift 
Sale. — Notice. — Where  one  tenant  in  common,  under  a  parol  contract, 
purchases  and  pays  a  valuable  consideration  for  the  interest  of  his  co- 
tenant,  and  continues  in  possession  of  the  whole  tract,  making  lasting 
and  valuable  improvements  thereon,  a  purchaser  at  a  sheriff's  sale,  un- 
der a  judgment  against  the  co-tenant  subsequently  rendered,  acquires 
no  title,  although  no  deed  was  executed  to  the  purchasing  tenant  until 
after  the  judgment  was  rendered,  and  although  the  purchaser  at  the 
sheriff's  sale  had  no  notice  of  the  deed  or  of  the  rights  of  the  purchas- 
ing tenant,  except  such  as  resulted  from  his  possession  of  the  land.  In 
such  case  the  contract  of  sale  is  taken  out  of  the  statute  of  frauds  and 
an  execution  purchaser  is  put  upon  inquiry. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellants. 
R.  Ghvgory  and  J".  F.  McIIugh,  for  appellee. 
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Mitchell,  C.  J. —  This  proceeding  was  instituted  by 
•George  Williams  against  Lury  Peck  and  others  to  obtain  the 
partition  of  certain  real  estate  in  White  county.  Issues  were 
made,  and,  upon  request,  the  court  found  the  facts  specially 
and  stated  its  conclusions  of  law  thereon. 

The  case  may  be  disposed  of  upon  the  special  findings  of 
the  court.  So  far  as  they  are  material  to  be  stated,  the  facts 
thus  found  are,  that  prior  to  the  year  1872  Lury  Peck  and 
John  A.  Dyer  were  tenants  in  common,  with  others,  of  a 
•certain  tract  of  land  in  White  county.  In  1872  Mrs.  Peck 
purchased  the  interest  of  John  A.  Dyer  in  the  common  prop- 
erty, and  paid  him  a  valuable  consideration  therefor.  There 
was  no  written  contract  of  sale,  nor  was  there  a  conveyance 
from  Dyer  of  his  interest  in  the  land  to  Mrs.  Peck.  The 
latter  had  formerly  been  the  widow  of  Mortimer  Dyer,  who 
<Hed  the  owner  of  the  land  in  controversy,  leaving  the  appel- 
lant and  John  A.  Dyer,  their  son,  and  others,  as  his  heirs  at 
law,  to  whom  the  real  estate  descended.  The  widow  subse- 
quently remarried,  and  occupied  the  premises  as  a  home  for 
the  family.  After  she  purchased  the  interest  of  John  A.,  and 
also  the  shares  of  some  of  the  other  heirs,  she  continued  in 
possession  of  the  whole,  making  lasting  and  valuable  im- 
provements thereon.  John  A.  Dyer  lived  on  a  farm  in  the 
neighborhood,  and  neither  had  nor  claimed  the  possession  of, 
or  any  right  in,  the  homestead  after  the  sale  of  his  interest 
to  his  mother. 

In  1876  Williams  recovered  a  judgment  against  John  A. 
and  another  in  the  White  Circuit  Court  for  $260  and  costs, 
upon  which  judgment  Mrs.  Peck,  then  a  married  woman,  be- 
came replevin  bail  for  the  stay  of  execution.  After  the  judg- 
ment was  rendered,  viz.,  in  December,  1876,  John  A.  Dyer, 
in  pursuance  of  the  contract  of  purchase  theretofore  made, 
executed  a  deed  of  conveyance  to  his  mother  for  his  interest 
in  the  land.  Subsequently,  in  June,  1877,  Williams  caused 
the  interest  of  John  A.  Dyer  in  the  common  property  to  b6 
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levied  upon  and  sold  at  sheriff's  sale,  the  former  becoming 
the  purchaser  thereof,  for  Che  amount  of  his  judgment,  in- 
terest and  costs.  He  received  a  sheriff's  deed  in  due  course, 
and  upon  this  title  he  prevailed  in  the  court  below. 

It  was  found  that  the  deed  from  John  A.  Dyer  to  Mrs. 
Peck  had  never  been  recorded.  Williams  had  no  notice  of 
the  deed,  or  of  the  rights  of  Mrs.  Peck  except  such  as  re- 
sulted from  her  possession  of  the  property. 

Upon  the  theory  that  the  contract  between  Mrs.  Peck  and 
her  son,  under  which  she  claimed  to  have  become  the  owner 
of  his  share  in  the  common  property,  was  withjn  the  statute 
of  frauds,  and  that  it  had  not  been  rescued  therefrom  by  the 
subsequent  possession  and  improvements  made  by  the  pur- 
chaser; and  upon  the  further  assumption  that  Williams  be- 
came a  purchaser  for  value,  in  good  faith,  without  notice, 
the  court  stated  conclusions  of  law  favorable  to  a  recovery 
by  the  plaintiff  below. 

To  sustain  the  conclusions  of  the  court,  the  following  au- 
thorities are  relied  on:  Sanford  v.  Tucker,  54  Ind.  219; 
Johns  v.  Johns,  67  Ind.  440;  Armstrong  v.  Kattenhorn,  11 
Ohio,  265 ;  Workman  v.  Quthrie,  29  Pa.  St.  495 ;  Buckmaster 
v.  Needham,  22  Vt.  617;  Brown  v.  Volkening,  64  N.  Y.  76; 
Wade  Notice,  section  290. 

These  cases  assert  the  general  doctrine  that  the  possession 
of  one  tenant  in  common  is  the  possession  of  all,  and  that 
the  mere  continuance  in  possession  of  a  tenant  in  common, 
or  other  person,  is  not  such  part  performance  as  will  take  au 
oral  contract  for  the  sale  of  real  estate  out  of  the  operation 
of  the  statute,  or  affect  a  purchaser  such  as  Williams  was 
with  notice. 

Without  undertaking  to  discriminate  more  particularly 
between  the  cases  cited,  or  to  show  their  inapplicability  to 
the  present  case,  it  is  only  necessary  to  say,  there  is  nothing 
more  thoroughly  settled  than  that  the  lien  of  a  judgment  is 
subject  to  all  the  equities  in  favor  of  third  persons  in  land 
sought  to  be  subjected  to  the  satisfaction  of  the  judgment. 
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The  rights  of  persons  who  have  equitable  interests  which  are 
prior  in  point  of  time  to  those  of  a  judgment  creditor,  are 
the  subjects  of  protection  by  a  court  of  chancery.  Foltz  v. 
Wert,  103  Ind.  404,  and  cases  cited ;  Wright  v.  Jones,  105 
Ind.  17,  and  cases  cited;  Heberd  v.  Wines,  105  Ind.  237; 
Wells  v.  Benton,  108  Ind.  585. 

The  general  lien  of  the  "Williams  judgment  did  not  affect 
the  equitable  interest  of  Mrs.  Peck,  nor  defeat  the  right  of 
Dyer,  the  judgment  debtor,  to  dg  that  which  in  equity  and 
good  conscience  he  should  have  done  before  the  judgment 
against  him  was  taken,  and  that  was,  to  convey  the  land  to 
his  mother,  who  had  bought  and  paid  him  for  it  some  four 
years  before,  and  who  had,  on  the  faith  of  such  purchase, 
taken  exclusive  possession  and  made  valuable  improvements 
on  the  land. 

It  has  often  been  held  that  it  does  not  lie  in  the  mouth  of 
a  third  person  to  set  up  the  statute  of  frauds  in  order  to  de- 
feat a  contract  which  the  parties  themselves  have  fully  exe<- 
cuted.  A  debtor  who  holds  the  legal  title  to  property  in 
trust  for  another  is  not  bound  to  permit  it  be  sold  to  pay 
his  own  debts.  The  law  permits  an  equitable  trustee  to  be 
honest,  and  authorizes  him  to  convev  to  the  real  owner  that 
which  the  latter  bought  and  paid  for  before  the  general  lien 
of  a  judgment  creditor  attached.  Savage  v.  Lee,  101  Ind. 
514;  Burrow  v.  Terre  Haute,  etc.,  R.  R.  Co.,  107  Ind.  432. 

It  must  be  remembered  that  Mrs.  Peck  and  John  A.  Dyer, 
the  judgment  debtor,  were  tenants  in  common.  Being  a 
tenant  in  common,  Mrs.  Peck  had  something  more  than  an 
equitable  interest  in  the  whole  estate.  As  such  tenant,  she 
was  seized  of  the  whole  title,  as  well  as  of  an  undivided  part. 
Being  thus  seized,  the  creditors  of  her  co-tenant  could  not 
divest  her  title  to  any  part  of  the  common  estate,  except  upon 
the  condition  that  her  prior  equities  as  co-tenant  should  first 
be  adjusted.  Creditors  of  one  tenant  in  common  can  only 
enforce  their  claims  against  their  debtor's  interest  in  the  com- 
mon estate  subject  to  all  the  equitable  interests  of  the  other 
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tenants  therein.  Each  holds  the  title  as  a  security  for  the 
adjustment  of  all  equities  as  between  himself  and  the  other 
tenants,  and  a  judgment  creditor  of  one  tenant  in  common 
can  no  more  compel  the  other  tenants  to  surrender  the  security 
which  they  hold,  without  regard  to  their  equities,  than  could 
the  tenant  himself.  In  that  respect  the  rights  of  tenants  in 
common  are  analogous  to  those  of  partners  in  partnership 
property.     Foltz  v.  Wert,  supra.  K 

One  tenant  in  common  can  not,  by  a  sale  or  incumbrance 
of  his  interest,  defeat  any  antecedent  right,  growing  out  of 
the  common  tenancy,  which  could  have  been  enforced  in  favor 
of  his  co-tenant,  in  a  proceeding  for  an  equitable  partition 
or  for  the  specific  performance  of  a  contract. 

We  need  not  determine,  therefore,  whether  or  not  an  exe- 
cution plaintiff  who  purchases  real  estate  at  a  sheriff's  sale, 
the  title  to  which  is  apparently  in  the  execution  defendant, 
takes  the  land  clear  of  latent  equities,  and  unaffected  by  un- 
recorded deeds  of  which  the  purchaser  has  no  notice.  We 
should  hesitate  to  affirm  that  such  a  purchaser  was  as  to  prior 
equities  a  good-faith  purchaser  in  any  case.  However  this 
may  be,  where  one  tenant  in  common  has  purchased  and  paid 
for  the  interest  of  his  co-tenant,  and  has  taken  the  exclusive 
possession  of  what  was  theretofore  the  common  estate,  and 
made  lasting  and  valuable  improvements  thereon  before  the 
lien  of  a  judgment  attaches,  a  judgment  creditor  who  pur- 
chases the  apparent  interest  of  the  tenant  who  has  sold  will 
be  affected  with  notice  of  the  rights  of  the  tenant  in  posses- 
sion. A  contract  of  purchase  thus  made  and  carried  into 
effect  by  possession  and  improvements  made  is  taken  out  of 
the  statute  of  frauds,  and  the  state  of  the  title  and  the  pos- 
session of  the  purchaser  are  sufficient  to  put  such  a  purchaser 
on  inquiry.  Savage  v.  Lee,  supra;  Bruce  v.*  Osgood,  post, 
p.  360. 

The  foregoing  considerations  lead  to  the  conclusion  that  the 
plaintiff  below  acquired  no  interest  in  the  land  in  controversy 
by  his  purchase  at  the  execution  sale.     Mrs.  Peck  was  not 
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affected  by  becoming  replevin  bail  upon  the  judgment.  Being- 
a  married  woman,  she  had  no  capacity  to  bind  herself  by  such 
a  contract,  and  there  are  no  facts  found  which  estop  her  to 
assert  her  title  to  the  land  under  the  contract  and  deed  made 
to  her  in  consummation  thereof  prior  to  the  sheriff's  sale. 

The  judgment  is  therefore  reversed,  with  costs,  with  di- 
rections to  the  court  below  to  restate  its  conclusions  of  law 
and  to  render  judgment  on  the  special  finding  of  facts  in  ac- 
cordance with  this  opinion. 

Filed  Feb.  7, 1888. 
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Supreme  Coubt. — Assignment  of  Error.— Joint  Assignment. — Practice. — A 
joint  assignment  of  errors  by  two  or  more  appellants  must  be  good  as 
to  all,  or  it  will  not  be  sufficient  as  to  either,  and  will  present  no  ques- 
tion on  any  ruling  of  the  court  below  against  only  one  of  such  ap- 
pellants. 

From  the  Madison  Circuit  Court. 

J.  Jones,  H.  D.  Thompson  and  T.  B.  Orr,  for-  appellants. 
C.  L.  Henry,  H.  C.  Ryan  and  G.  M.  Ballard,  for  appellee. 

Howk,  J. — In  this  case,  the  first  error  assigned  by  appel- 
lants, the  defendants  below,  is,  that  the  relator's  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Relator's  complaint  counted  upon  an  executor's  bond,  exe- 
cuted by  appellants  and  others  on  the  30th  day  of  July,  1866, 
and  conditioned  that  if  John  and  Henry  Hanshew  should 
faithfully  discharge  the  duties  of  their  trust  as  executors  of 
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the  last  will  and  testament  of  Henry  Haushew,  deceased,  ac- 
cording to  law,  then  such  bond  should  be  void,  else  should 
remain  in  full  force.  As  a  breach  of  the  condition  of  such 
bond,  appellee's  relatrix  alleged  that,  after  the  payment  of 
the  debts  of  the  testator's  estate  and  costs  of  administration, 
there  remained  in  the  executors'  hands  the  sum  of  $2,779.70 
for  distribution,  under  the  provisions  of  the  testator's  will, 
in  equal  portions,  among  his  seven  children,  of  whom  the  re- 
latrix, the  wile  of  Adam  Deem,  was  one ;  that  the  testator's 
executors  wholly  failed,  neglected  and  refused  to  pay  over 
the  aforesaid  sum  of  money  to  the  distributees  under  the 
will,  but  converted  the  same  to  their  own  use  on  the  —  day 

of ,  1867;  that  said  executors  failed  and  refused  to  pay 

over  any  part  of  such  sum  of  money  to  the  relatrix  herein, 
although  she  demanded  the  same  before  the  commencement 
of  this  suit ;  .that  such  executors  never  made  any  report  of 
final  settlement  of  their  said  trust,  and  never  paid  over  the 
aforesaid  sum  of  money,  or  any  part  thereof,  to  any  person 
entitled  to  receive  the  same ;  and  that  there  was  due  the  re- 
latrix $397.10,  as  her  distributive  share  of  the  aforesaid  sum 
of  money,  with  accruing  interest  thereon.    Wherefore,  etc. 

In  their  brief  of  this  cause,  appellant's  learned  counsel 
have  failed  to  point  out  any  objection,  and  we  can  see  none, 
to  the  sufficiency  of  the  facts  stated  in  the  complaint  of  re- 
latrix, the  substance  of  which  we  have  given.  The  com- 
plaint would  have  been  good,  we  think,  even  on  demurrer 
thereto  for  the  want  of  facts,  and  surely  it  is  good  when  as- 
sailed here  by  an  assignment  of  error  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  In  fact,  no 
allusion  is  made  by  appellants'  counsel,  in  their  able  and  ex- 
haustive argument  of  this  cause,  to  the  first  error  assigned; 
and,  therefore,  under  the  well  settled  practice  of  this  court, 
such  error,  if  it.  exist,  must  be  regarded  here  as  waived. 

A  number  of  other  errors  are  jointly  assigned  by  appel- 
lants, upon  the  record  of  this  cause.  Each  of  these  specifi- 
cations or  paragraphs  of  error,  in  appellants1  assignment  of 
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errors,  is  predicated  upon  an  alleged  erroneous  ruling  of 
the  court  below  against  appellant  Hiram  Handler  alone, 
and  not  against  his  co-appellant  herein,  Henry  Hanshew. 
Such  erroneous  rulings  of  the  court,  of  course,  were  not  and, 
in  the  nature  of  things,  could  not  be  injurious  or  prejudicial, 
in  any  manner,  to  appellant  Hanshew.  He  saved  no  excep- 
tions at  the  time  to  any  of  such  rulings,  and,  to  say  the  least, 
it  would  have  been  impertinent  in  him  to  have  excepted 
thereto.  The  rulings  of  the  court  against  appellant  Handier, 
in  a  legal  point  of  view,  were  of  no  concern  whatever  to 
appellant  Hanshew;  and,  certainly,  the  latter  can  not  be 
heard  to  complain,  in  this  court,  of  any  of  such  rulings.  It 
is  settled  by  our  decisions,  that  the  assignment  of  errors, 
upon  an  appeal  to  this  court,  constitutes  here  the  appellant's 
complaint;  and  that  such  assignment,  like  a  complaint  in  a 
trial  court,  must  be  good  as  to  all  who  join  therein  as  ap- 
pellants, or  it  will  not  be  good  as  to  any  of  them.  Where 
two  or  more  appellants,  as  in  the  case  under  consideration, 
jointly  complain  here,  in  any  specification  or  paragraph  of 
their  joint  assignment  of  errors,  of  any  ruling  below  against 
one  of  them  only,  as  error,  such  specification  or  paragraph 
can  not  be  sustained  as  to  any  one,  because  it  is  not  well  as- 
signed by  all  who  have  joined  in  such  assignment  of  errors. 
Such  joint  specification  or  paragraph  of  error  will  not  call 
in  question  here  the  ruling  of  the  lower  court  complained 
of  therein.  Hinkle  v.  Shelley,  100  Ind.  88 ;  Tucker  v.  Con- 
rad, 103  Ind.  349 ;  Hoehstedler  v.  Hoehstedler,  108  Ind.  506  ; 
Walker  v.  Hilly  111  Ind.  223. 

This  conclusion  disposes  of  all  the  errors  assigned  by  ap- 
pellants, upon  the  record  of  this  cause.  No  question  is 
properly  presented  for  our  decision  by  any  of  the  errors 
assigned  except  by  the  first  error,  and  that,  as  we  have  seen, 
was  practically  waived. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  7, 1887  ;  petition  for  a  rehearing  overruled  Feb.  8,  1888. 
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Sinker,  Davis  &  Company  v.  Green. 

Contract. —  Consideration. —  Sufficiency. — Judgment  of  Contracting  PUrties. — 
Where  explanatory  facts  are  necessary  to  show  the  insufficiency  of  the 
consideration  of  a  contract,  the  courts  can  not,  in  the  absence  of  such 
facts,  substitute  their  judgment  as  to  its  sufficiency  for  that  of  the  con- 
tracting parties. 

Special  Finding.— Silence  a*  to  Material  Fact.— Presumption.— Where  the 
special  finding  is  silent  as  to  a  material  fact,  it  will  be  presumed,  as 
against  the  party  having  the  burden,  that  such  fact  was  not  proved. 

Same.— Judgment  Upon. — Supreme  Court. — Ordering  New  Trial — Where  the 
ends  of  justice  will  be  better  subserved  by  granting  a  new  trial  than  by 
ordering  judgment  to  be  pronounced  upon  a  special  finding  of  facts,  that 
course  will  be  pursued. 

From  the  Hamilton  Circuit  Court. 

E.  A.  Br  (yum,  L.  M.  Harvey -,  A.  F.  Shirts  and  G.  Shirts, 
for  appellant. 

F.  M.  Trissal,  for  appellee. 

Elliott,  J.— On  the  10th  day  of  May,  1884,  the  appel- 
lant made  conditional  sale  of  a  steam-engine  and  appliances 
to  the  appellee.  The  price  agreed  on  was  seven  hundred  dol- 
lars, of  which  the  sum  of  one  hundred  dollars  was  paid  at 
the  time  of  the  sale,  and  for  the  remainder  the  appellee  exe- 
cuted three  promissory  notes  of  two  hundred  dollars  each, 
payable,  respectively,  September  19th,  1884,  January  19th,. 
1885,  and  May  19th,  1885.  The  contract  of  sale  provided 
that  the  title  should  remain  in  the  seller  until  full  payment, 
and  that  partial  payments  should  be  considered  as  paid  for 
the  hire  of  the  property.  On  the  notes  executed  by  the  ap- 
pellee forty  dollars  were  paid,  and,  after  they  had  become 
due,  May  23d,  1885,  the  appellee,  in  consideration  of  the  ap- 
pellant's promise  to  extend  the  time  of  payment,  executed  a 
promissory  note,  and,  to  secure  its  payment,  executed  a  mort- 
gage on  a  wagon  and  team.     After  this  suit  was  brought  to 
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enforce  payment  of  the  note  and  foreclose  the  mortgage, 
the  appellant,  claiming  under  the  original  contract,  took  pos- 
session of  the  steam-engine  and  appliances.  These  facts  ap- 
pear in  a  special  finding. 

The  contention  of  the  appellant's  counsel  is,  that  the  ex- 
tension of  time  and  the  waiver  of  the  right  to  immediate 
possession  under  the  original  contract  were  a  sufficient  con- 
sideration for  the  note  and  mortgage,  while  that  of  the  ap- 
pellee is,  that  the  agreement  between  the  parties  was  that  no 
title  to  the  property  should  pass,  and  that,  when  the  appel- 
lant elected  to  take  possession  of  the  property,  there  was  no 
consideration  for  the  notes  except  the  use  of  the  property, 
and  that  this  was  satisfied  by  the  application  of  the  one  hun- 
dred and  forty  dollars  paid  by  the  appellee  on  the  debt  due 
the  appellant  to  that  purpose. 

When  the  appellee  made  default  in  payment,  the  appellant 
had  a  right  to  take  possession  of  the  engine  and  appliances. 
The  extension  of  the  time  of  payment  was  a  recognition  of 
the  right  of  the  appellee  to  still  acquire  title,  notwithstanding 
the  fact  that  the  time  originally  fixed  for  payment  had  ex- 
pired, and  revived  a  right  he  had  lost  by  his  default.  Hatch- 
ings v.  Mxtnger,  41  N.  Y.  155.  There  was  more,  therefore, 
than  a  mere  extension  of  time  to  pay  a  debt,  for  there  was, 
also,  a  restoration  of  a  lost  right.  It  is  evident  that  there  was 
a  benefit  to  the  promisor  and  some  detriment  to  the  promisee, 
so  that  there  was  some  consideration  for  the  letter's  contract. 
The  agreement  to  postpone  the  time  of  payment  was,  indeed,  in 
itself  a  valuable  consideration  ;  but  we  should  not  be  inclined 
to  hold  it  an  adequate  consideration  if  it  stood  alone,  since 
we  should  feel  constrained  to  hold  that  a  promise  to  pay  so 
large  a  sum  for  a  short  extension  of  time  belongs  to  a  class 
of  contracts  which  the  courts  will  not  uphold.  This  point, 
however,  we  do  not  decide,  for  there  are  here  two  elements 
of  consideration  agreed  upon  by  the  parties,  and  the  court 
can  not,  in  the  absence  of  explanatory  or  countervailing  facts, 
substitute  its  judgment  as  to  the  sufficiency  of  the  consider- 
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ation  for  that  of  the  parties.  Wolford  v.  Poiver8y  85  Ind.  294 
(44  Am.  R.  16). 

We  can  not  say  that  the  use  of  the  engine  and  appliances 
for  the  additional  time  secured  by  the  extension  was  not  a 
sufficient  consideration  in  itself,  nor  can  we  say  that  the 
waiver  of  the  default  was  not.  in  itself  an  adequate  consider- 
ation for  the  mortgage ;  and  these  considerations,  so  far  as  we 
can  judge  from  the  facts  disclosed  in  the  record,  were  secured 
by  the  appellee.  We  incline  to  the  conclusion  that  the  ap- 
pellee is  right  in  affirming  that  the  vendee  who  makes  a  con- 
ditional sale  can  not  retake  possession  of  the  property  and 
still  enforce  collection  of  the  unpaid  purchase-money.  But 
in  this  case  there  is  no  finding  that  the  extension  of  time  and 
the  grant  of  a  right  to  use  the  engine  and  appliances  did  not 
constitute  a  sufficient  consideration  for  the  note  and  mort- 
gage. We  can  not,  without  some  facts  justifying  it,  impeach 
this  consideration  and  assume  that  the  only  consideration  was 
the  original  agreed  price  of  the  property.  We  know  from 
the  finding  that  there  was,  in  reality,  some  additional  consid- 
eration, and  until  it  is  impeached  we  must  uphold  the  judg- 
ment of  the  contracting  parties  who  agreed  upon  it.  Doubt- 
less it  was  open  to  the  appellee  to  show  a  want  cfv  failure  of 
consideration,  but  this  he  has  not  done. 

The  note  and  mortgage  import  a  consideration,  and  the 
burden  was  on  the  appellee  to  show  either  a  want  or  a  fail- 
ure of  consideration,  and  this,  judging,  as  we  must,  by  the 
special  finding,  he  has  failed  to  do.  As  the  burden  was  on 
him,  the  silence  of  the  special  finding  is  adverse  to  him,  for 
it  is  well  settled  that  where  the  special  finding  is  silent  or  in- 
sufficient on  a  material  point,  essentfal  to  a  cause  of  action  or 
defence,  the  party  who  has  the  burden  must  be  the  sufferer. 
The  presumption  in  sucli  a  ease  is,  that  the  facts  essential  to 
the  maintenance  of  his  cause  of  action  or  defence  were  not 
proved.     Slix  v.  Sadler,  109  Ind.  254. 

There  is  no  statement  in  the  finding  that  the  one  hundred 
and  forty  dollars  paid  by  the  appellee  was  a  sufficient  com- 
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pensation  for  the  use  of  the  engine  and  appliances,  or  for  the 
waiver  of  the  default,  and,  as  the  burden  was  on  the  appellee 
to  impeach  the  consideration  of  the  note,  we  can  not  presume 
that  it  was  not  sufficient,  or  that  the  sum  paid  was  applied 
on  the  hire  of  the  property  or  as  a  compensation  for  the 
waiver  of  default  and  the  extension  of  time. 

The  finding  does  not  show  that  possession  was  taken  from 
the  appellee  before  the  note  matured ;  on  the  contrary,  it 
appears  from  the  record  that  the  note  was  executed  on  the 
23d  day  of  May,  1885,  payable  three  months  after  date,  and 
that  the  appellant  did  not  assert  its  right  to  possession  until 
December  25th,  1885. 

The  finding  is  meager,  defective  and  unsatisfactory,  and  an 
inspection  of  the  record  convinces  us  that  to  pronounce  judg- 
ment upon  it  would  defeat  justice.  The  case  is  one  in  which 
justice  demands  that  a  new  trial  should  be  awarded,  for  the 
record  fairly  indicates  that  omitted  facts  may  be,  in  some 
measure  at  least;  supplied.  Buchanan  v.  MMligan,  108  Ind. 
433.     It  is,  therefore,  ordered  that  a  new  trial  be  granted. 

Judgment  reversed,  at  the  costs  of  the  appellee. 

Filed  Feb.  8,  1888. 


No.  14,094. 

The  State,  ex  rel.  McCray,  v.  Frazier,  Superin- 


tendent, etc. 


Geavel  Roads. — Statute  of  April  11th,  1SS5,  Construed. — Certificates. — Date 
of. — Superintendent  of  Work. — Discretion  of. — Under  the  provisions  of  sec- 
tion 11  of  the  act  of  April  8th,  1883,  concerning  gravel  and  macad- 
amized roads  (Acts  1885,  16G),  the  date  of  the  certificates,  which  the 
superintendent  of  the  work  is  therein  required  to  issue,  is  left  to  be  the 
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8ii bject- matter  of  contract  in  each  particular  case,  and  where  the  con- 
tract is  silent  on  that  subject  the  superintendent  may  exercise  a  sound 
discretion  in  the  matter;  and  there  is  no  abuse  of  such  discretion 
where  he  refuses  to  give  to  such  certificates  the  same  date  as  the  con- 
tract, which  is  entered  into  long  before  the  commencement  of  the  work. 
Same. — Bate  of  Interest  Borne  by  Certificates.— Such  certificates  bear  six  per 
cent,  interest. 

From  the  Clinton  Circuit  Court. 

J*.  F.  McCray ,  for  appellant. 

8.  JET.  Doyal  and  P.  W.  Gard,  far  appellee. 

Howk,  J. — In  this  case,  the  only  error  assigned  by  appel- 
lant's relator,  the  plaintiff  below,  is  that  the  circuit  court 
erred  in  sustaining  defendant's  demurrer  to  his  petition  and 
alternative  writ  of  mandate  issued  thereon. 

The  suit  was  commenced  in  the  court  below  on  the  5th 
day  of  September,  1887.  In  his  verified  petition  or  com- 
plaint, the  relator  averred  that,  on  the  1st  day  of  Decem- 
ber, 1886,  he  entered  into  a  "contract  with  appellee,  super- 
intendent of  the  Cyclone  and  Kirklin  gravel  road,  for  the 
construction  of  such  road,  in  Clinton  county,  consisting  of 
three  several  sections,  and  being  of  the  aggregate  length  of 
six  and  fifty -six  hundredths  miles,  such  construction  to  in- 
clude grading,  gravelling,  ditching,  piping,  culverting  and 
bridging  the  same,  a  copy  of  which  contract  was  filed  there- 
with and  made  a  part  thereof;  that  such  road  was  to  be  con- 
structed according  to  the  plans  and  specifications  adopted  in 
such  contract,  whereof  a  copy  was  therewith  filed  and  made 
part  thereof;  and  that,  on  April  20th,  1887,  he  entered  upon 
the  construction  of  such  road,  under  such  contract,  plans 
and  specifications. 

And  the  relator  averred  that,  on  the  10th  day  of  Septem- 
ber, 1887,  he  had  constructed  a  sufficient  portion  of  such 
road,  under  said  contract,  to  entitle  him  to  an  estimate  of 
§2,903.36,  as  estimated  by  the  engineer  in  charge,  which  was 
made  by  appellee's  order  and  under  his  immediate  control 
and  personal  supervision,  and  was  approved  and  accepted  by 
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him ;  that  there  was  due  the  relator,  upon  such  estimate,  ac- 
cording to  such  contract,  the  aforesaid  sum  of  $2,903.36 ; 
that  he  was  entitled  to  certificates  representing  such  sum  ac- 
cording to  said  contract  and  according  to  the  estimates  so 
made  and  approved  as  aforesaid ;  and  that  said  certificates 
should  bear  date  on  December  6th,  1886.  And  relator 
further  said  that,  of  the  amount  so  due  him,  appellee  had 
collected  from  divers  persons,  against  whom  assessments  were 
made,  the  sum  of  $219,  belonging  to  the  relator,  and  had  ap- 
propriated the  sanre  to  his  own  use ;  that  appellee  failed,  neg- 
lected and  refused  to  deliver  the  same  to  him  on  demand ; 
that  he,  appellee,  had  given  to  said  divers  persons,  against 
whom  estimates  were  so  made,  receipts  for  such  sum  of 
money,  and  failed,  neglected  and  refused  to  deliver  to  relator 
coupons  or  certificates  representing  said  sum  so  collected  by 
him  and  due  the  relator. 

And  relator  further  averred  that,  on  the  1st  day  of  March, 
1887,  appellee,  Frazier,  superintendent  as  aforesaid,  issued 
certificates  of  assessment  for  the  Cyclone  and  Kirklin  gravel 
road,  with  coupons  attached  thereto,  numbered  respectively 
from  1  to  6  inclusive,  due  respectively  in  six,  twelve,  eighteen, 
twenty-four,  thirty  and  thirty-six  months  from  the  1st  day  of 
March,  1887;  that  said  contract  was  dated  on  the  6th  day 
of  December,  1886,  and  said  certificates  should  have  been 
dated  on  that  day,  and  not  on  March  1st,  1887;  and  that  re- 
lator demanded  of  appellee  that  he  make  and  execute  said 
certificates  and  coupons  of  the  date  of  December  6th,  1886, 
according  to  said  contract,  which  he  then  and  since  failed, 
neglected  and  refused  to  do. 

Wherefore  relator  prayed  that  a  writ  of  mandate  issue 
against  appellee,  Frazier,  superintendent  as  aforesaid,  requir- 
ing him  to  execute  to  the  relator  said  certificates,  of  the  date 
of  December  6th,  1886,  in  the  sum  of  $2,903.36,  with  cou- 
pons complete,  in  the  respective  sums  due  from  said  persons, 
according  to  estimates  made  by  said  engineer,  and  accepted 
and  approved  by  appellee  as  aforesaid,  etc. 
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Appellee's  demurrer  to  the  relator's  verified  complaint  and 
alternative  writ  of  mandate,  for  the  alleged  insufficiency  of 
the  facts  therein  stated  to  constitute  a  cause  of  action,  was 
sustained  by  the  court  below,  and  this  is  the  ruling  of  which 
relator  complains  here  as  error. 

Does  the  relator's  complaint  or  his  alternative  writ  of 
mandate  state  facts  sufficient  to  constitute  a  cause  of  action, 
or  to  entitle  him  to  the  extraordinary  remedy  of  which  he 
seeks  to  avail  himself  in  this  suit  ?  This  is  the  question,  and 
the  only  question,  we  are  required  to  consider  and  decide  on 
this  appeal. 

It  is  claimed  by  appellant's  counsel,  that  "  this  cause  in- 
volves the  construction  of  section  11  of  the  act  of  April 
8th,  1885  (concerning  gravel  and  macadamized  roads),  upon 
two  vital  points,  viz. :  (1)  As  to  when  the  certificates  shall 
be  dated,  and  (2)  the  interest  due  on  the  same."  We  set  out 
so  much  of  such  section  11  as  can  be  said  to  have  any  pos- 
sible bearing  on  the  points  specified,  as  follows:  "He  (the 
superintendent)  shall  execute  certificates  which  certify  the 
sum  assessed  against  each  tract  of  land  respectively,  that  the 
same  is  to  be  paid  in  six  equal  instalments,  in  six,  twelve, 
eighteen,  twenty-four,  thirty,  and  thirty-six  months  from  the 
date  of  the  certificate,  and  that  the  whole  amount  of  the  cer- 
tificate may  be  paid  at  any  time  by  the  owner  of  the  land 
against  which  the  assessment  is  made.  Such  certificate  shall 
bear  six  per  cent,  interest,  and  if  any  instalment  is  not  paid 
when  due  and  demand  made,  the  whole  certificate  shall  be- 
come due  and  payable.  Such  certificate  may  be  given  by  the 
superintendent  in  payment  of  any  sum  due  for  any  labor  per- 
formed, at  the  par  value  thereof;  or  he  may  negotiate  and 
sell  such  certificates  at  not  less  than  the  par  value  thereof." 
Acts  of  1885,  p.  166. 

We  are  of  opinion  that  the  first  point  suggested  by  appel- 
lant's counsel  as  involved  in  this  cause,  namely,  "as  to  when 
the  certificates  shall  be  dated,"  is  left  by  these  statutory  pro- 
visions, and  properly  so,  to  be  the  subject-matter  of  contract 
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in  each  particular  case,  or,  if  the  contract  is  silent  on  the 
subject,  as  in  this  case,  to  the  sound  discretion  of  the  super- 
intendent of  the  work.  The  refusal  of  appellee,  as  superin- 
tendent, in  the  cause  under  consideration,  to  date  the  certifi- 
cates of  assessments  back  to  December  6th,  1886,  and  thus 
give  the  relator  more  than  four  months'  interest  on  the  sum 
of  $12,864,  before  he  entered  upon  the  construction  of*  the 
road,  as  he  alleged,  "on  the  20th  day  of  April,  1887,"  was' 
not,  we  think,  an  abuse  of  appellee's  discretion  as  such  su- 
perintendent. 

As  to  the  other  point  involved  in  the  construction  of  sec- 
tion 11,  supra,  namely,  the  interest  such  certificates  of  as- 
sessments shall  bear,  it  seems  to  us  that  the  provisions  of 
the  section  above  quoted  are  entirely  too  plain  for  con- 
struction. Thus  saith  the  statute:  "Such  certificate  shall 
bear  six  per  cent,  interest." 

Our  conclusion  is,  that  the  facts  stated  by  appellant's  re- 
lator, in  his  complaint  or  alternative  writ,  are  not  sufficient 
to  constitute  a  cause  of  action,  or  to  entitle  him  to  a  per- 
emptory writ  of  mandate  against  appellee,  as  such  superin- 
tendent. 

There  is  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  23, 1887  ;  petition  for  a  rehearing  overruled  Feb.  8, 1888. 
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|146  419)  tjon  Qf  a  promissory  note,  it  is  orally  agreed  by  the  parties  that,  if  the 

maker  shall  marry  the  payee,  the  latter  will  dismiss  proceedings  in 
bastardy  and  for  breach  of  marriage  contract  pending  against  the 
former  and  the  note  shall  be  deemed  satisfied,  the  agreement  and  its 
performance  by  the  maker  may  be  proved  to  defeat  an  action  by  the 
payee  on  the  note,  as  showing  payment;  but  such  defence  may  be 
avoided  by  a  showing  that  the  agreement  of  the  defendant  was  not  only 
to  marry  the  plaintiff,  but  also  to  treat  her  properly,  which  he  had 
failed  to  do,  and  that  on  account  of  his  cruelty  she  had  been  compelled 
to  get  a  divorce. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  L.  T.  Michener,  for  appellant. 
E.  K.  Adams  and  X.  J.  Hackney,  for  appellee. 

Mitchell,  J. — The  chief  contention  in  this  case  is, 
-whether  or  not  the  fourth  paragraph  of  answer  stated  facts 
sufficient  to  constitute  a  defence  to  the  complaint. 

The  suit  was  to  recover  upon  a  promissory  note,  by  the 
terms  of  which  Dennis  C.  Tucker  promised  to  pay  Mary 
Bensheimer,  one  day  after  date,  the  sum  of  two  thousand 
dollars. 

The  answer  alleged  that  prior  to  the  execution  of  the  note 
the  payee  thereof  had  instituted  a  bastardy  proceeding  against 
the  defendant,  and  had  also  brought  a  suit  against  him  for 
the  breach  of  a  marriage  contract.  It  averred  that  on  the 
day  of  the  execution  of  the  note  it  was  mutually  agreed  be- 
tween the  parties  thereto,  that,  in  consideration  that  the  plain- 
tiff would  dismiss  the  several  suits  then  pending  against  the 
defendant,  the  latter  would  marry  the  plaintiff,  and  that 
the  note  in  suit  was  executed  as  a  security  that  the  defendant 
would  faithfully  keep  and  perform  his  agreement,  and  upon 
no  other  consideration  whatever. 
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The  answer  further  alleged  that  it  was  agreed  at  the  time 
of  the  execution  of  the  note,  that  if  the  defendant  should 
thereafter  comply  with  his  agreement,  and  marry  the  plain- 
tiff, such  compliance  with  the  agreement  would  be  accepted  as 
a  complete  satisfaction  of  the  note,  which  was  then  to  be  de- 
livered up  and  cancelled. 

The  defendant  alleged  that  he  fully  kept  and  performed 
his  agreement,  by  marrying  the  plaintiff',  and  thereby  becom- 
ing her  lawful  and  wedded  husband. 

It  is  contended  on  the  appellant's  behalf,  that  the  answer 
presents  nothing  more  than  an  attempt  to  add  conditions  to 
and  to  vary  and  contradict  the  express  terms  of  the  note  in 
suit,  by  setting  up  a  contemporaneous  parol  agreement. 

It  is,  of  course,  abundantly  settled  that  conditions  can  not 
be  engrafted  upon  written  instruments  by  proof  of  prior  or 
contemporaneous  oral  agreements ;  nor  is  it  competent  to  show 
an  executory  parol  agreement  that  a  promissory  note,  which 
is  payable  absolutely  and  unconditionally  on  its  face,  was  not 
to  be  paid  in  case  a  certain  event  happened,  or  failed  to  hap- 
pen, or  that  it  was  to  be,  or  might  be,  paid  in  any  inanner 
different  from  what  it  purported  to  be  by  its  terms.  Potter 
v.  Earnest,  45  Ind.  416;  McClintic  v.  Corey,  22  Ind.  170; 
Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334;  Rhoads  v.  Jones, 
92  Ind.  328;  Trentman  v.  Fletcher,  100  Ind.  105;  Snyder  v. 
Koons,  20  Ind.  389;  1  Daniel  Neg.  Instr.,  section  81. 

This  rule  does  not,  however,  prevent  the  maker  of  a  prom- 
issory note  from  alleging  and  proving  an  executed  agreement, 
made  at  the  time  of  the  execution  of  the  note,  that  it  should 
be  delivered  up  upon  the  performance  of  certain  conditions 
by  the  maker.  The  effect  of  averments  and  proof  of  that 
nature  is  not  to  vary,  contradict  or  add  to  the  note,  but  to 
•show  that,  according  to  the  terms  of  a  collateral  agreement, 
made  at  the  time,  and  since  fully  executed,  the  note  has  been 
paid  and  satisfied. 

Thus,  in  Hagood  v.  Swords,  2  Bailey,  305,  O'Neall,  J?, 
Vol.  113.— 18 
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said :  "  The  defence  in  this  case  is,  that  the  defendant  had 
done  an  act,  which  the  plaintiff  agreed  should  be  a  payment,  or 
satisfaction  of  the  note.  It  is  perfectly  competent  for  parties 
to  make,  or  discharge  their  contracts,  upon«uch  terms  as  they 
please." 

So,  in  Crosman  v.  Fuller,  17  Pick.  171,  it  was  held  that 
parol  evidence  was  admissible  to  prove  that  the  note  sued  on 
was  given  upon  an  agreement  previously  made  between  the 
maker  and  payee,  to  the  effect  that  if  the  estimated  value  of 
the  payee's  interest  in  certain  land  was  expended  by  thfe 
maker  in  the  payee's  support,  the  note  should  be  void,  and 
that  the  defendant  had  expended  a  sum  in  support  of  the 
payee  in  excess  of  the  value  of  the  land. 

In  such  a  case,  performance  of  the  condition  amounts  to 
payment  of  the  note. 

Thus,  in  the  recent  case  of  Buchanon  v.  Adams,  9  Cent. 
Rep.  120,  the  Court  of  Errors  iu  the  State  of  New  Jersey 
held,  where  the  object  was  to  show  that  the  note  sued  on  had 
been  satisfied,  that  evidence  was  admissible  to  show  that  con- 
temporaneously with  the  making  of  the  note  it  was  agreed 
between  the  parties  that  merchandise  should  be  taken  in  sat- 
isfaction of  the  amount  to  become  due,  and  that  the  merchan- 
dise had  been  delivered  according  to  the  agreement.  Low  v. 
Treadwell,  12  Maine,  441 ;  Bradley  v.  Bentley,&  Vt.  243. 

Agreements  such  as  that  in  question  are  of  a  nature  that 
their  performance  can  not  be  coerced  so  long  as  they  remain 
executory,  but  after  they  have  been  fully  executed,  the  per- 
formance relates  back  to  the  agreement,  and  satisfies  the 
original  obligation.  Laboyteaux  v.  Swigart,  103  Ind.  596 ; 
Willetts  v.  Sun  Mut.  Ins.  Co.,  45  N.  Y.  45. 

If,  therefore,  it  be  true,  as  the  demurrer  admits,  that  the 
note  in  suit  was  given  merely  as  a  pledge  or  security  that  the 
defendant  would  perform  his  contract,  and  marry  the  plain- 
tiff, and  if  it  be  true  that  the  parties  mutually  agreed  that 
compliance  with  the  contract  should  be  accepted  as  satisfac- 
tion.of  the  note,  and  that  the  defendant  complied  with  the 
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contract,  then  the  case  is  brought  fairly  within  the  principles 
which  ruled  in  the  analogous  cases  above  cited.  It  was, 
therefore,  not  error  to  overrule  the  demurrer  to  the  fourth 
paragraph  of  answer.  It  follows,  also,  that  the  evidence 
admitted  in  support  of  the  answer  was  competent. 

After  the  defendant  had  given  testimony  in  support  of  his 
answer,  the  plaintiff  called  a  witness,  and  by  proper  ques- 
tions proposed  to  show  that  the  witness,  as  agent  for  the 
plaintiff,  negotiated  a  settlement  with  the  defendant,  which 
resulted  in  the  execution  of  the  note  in  suit  four  days  after 
the  settlement  thus  negotiated  had  been  made.  It  was  pro- 
posed to  prove  by  this  witness  that  the  agreement  actually 
made  was  that  the  defendant  should  marry  the  plaintiff,  and 
take  care  of  and  treat  her  as  a  husband  should  treat  his  wife; 
and  that,  although  he  had  married  her,  he  had  nevertheless 
treated  her  in  a  manner  so  cruel  and  inhuman  as  to  drive  her 
from  his  house,  so  that  she  was  compelled  to  obtain  a  divorce 
from  him.     This  evidence  was  erroneously  excluded. 

The  defendant  had  set  up  an  affirmative  answer,  under 
which  he  gave  evidence  tending  to  prove  that,  according  to 
the  agreement  made  at  the  time  the  note  was  executed,  it  had 
been  satisfied  by  the  subsequent  marriage  alone,  and  that, 
therefore,  the  note  snould  have  been  surrendered.  The 
plaintiff  had  denied  the  answer.  She  was,  therefore,  entitled 
to  introduce  any  competent  evidence  to  show  that  the  agree- 
ment was  different  from  that  testified  to  by  the  defendant, 
and  that  it  had  not  been  performed.  True,  the  evidence 
proposed  tended  to  prove  a  settlement  made  by  the  defend- 
ant and  the  plaintiff's  father  some  days  before  the  note  was  exe- 
cuted, but  it  was  proposed  in  that  connection  to  prove  that 
the  adjustment  finally  made  was  but  a  ratification  by  the  plain- 
tiff of  the  settlement  previously  made  by  her  father,  and  that 
the  settlement  as  made  required  the  defendant  to  do  some- 
thing more  than  to  merely  marry  the  plaintiff.  The  theory 
of  the  plaintiff's  evidence  was  that  she  had  personally  made 
no  settlement,  but  had  accepted  the  note,  on  the  day  follow- 
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ing  her  marriage,  in  pursuance  of  a  settlement  previously 
made  by  her  father. 

It  was  error  to  exclude  the  evidence,  and  for  this  error 
the  judgment  must  be  reversed,  with  costs. 

Filed  Nov.  3, 1887 ;  petition  for  a  rehearing  overruled  Feb.  9,  1888b 
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Vanvactor  v.  The  State, 

Teacher  and  Pupil.— Right  to  Exact  Obedience.— Corporal  Punishment. — A 
teacher,  within  the  limits  of  his  jurisdiction  and  responsibility,  may 
exact  compliance  with  all  reasonable  commands,  and  may,  in  a  kind  and 
reasonable  spirit,  inflict  corporal  punishment  upon  a  pupil  for  disobe- 
dience. 

Same. — Reasonableness  of  Punishment. — Judgment  of  Teacher. — The  punish- 
ment ought  to  be  within  the  bounds  of  moderation  and  apportioned  to 
the  gravity  of  the  offence,  but  when  complaint  is  made,  the  judgment  of 
the  teacher  as  to  what  the  situation  required  should  have  weight,  as  in 
the  case  of  a  parent  under  similar  circumstances,  and  the  reasonable- 
ness of  the  punishment  must  be  determined  upon  the  facts  of  the  par- 
ticular case. 

Same. — Assault  and  Battery. — Intent.  —Burden  of  Proof.— In  the  case  of  the 
chastisement  of  a  pupil,  the  intent  necessary  to  support  a  charge  of  as- 
sault and  battery  may  be  inferred  from  the  unreasonableness  of  the 
method  adopted  or  the  excess  of  force  employed,  the  burden  of  proving 
which  rests  upon  the  State. 

Same. — Presumptions  in  Teacher's  Favor. — In  such  case,  in  addition  to  the 
general  presumption  of  innocence,  the  teacher,  in  support  of  his  defence, 
has  the  presumption  of  having  done  his  duty. 

Same. — Object  of  Chastisement. — Causing  Pain  and  Abrasions. — The  legitimate 
object  of  chastisement  is  to  inflict  punishment  by  the  pain  which  it 
causes  as  well  as  by  the  degradation  which  it  implies ;  and  it  does  not 
follow  that  a  chastisement  was  cruel  or  excessive  because  pain  was  pro- 
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duced  or  abrasions  of  the  skin  resulted  from  a  switch  used  by  the 
teacher. 
Same. — Determining  Character  of  Chastisement. — When  a  proper  weapon  has 
been  used,  the  character  of  the  chastisement,  with  reference  to  any  al- 
leged cruelty  or  excess,  must  be  determined  by  the  nature  of  the  offence, 
the  age,  physical  and  mental  condition,  as  well  as  the  personal  attributes, 
of  the  pupil,  and  the  deportment  of  the  teacher. 

From  the  Marshall  Circuit  Court. 

A.  C7.  Capron,  for  appellant. 

C.  P.  Drnmmond,  Prosecuting  Attorney,  for  the  State. 

Niblack,  J. — During  the  month  of  February,  1887,  and 
for  some  time  afterwards,  the  appellant,  Tyner  Vanvactor, 
was  a  teacher  in,  and  as  such  had  charge  of,  one  of  the  public 
schools  of  Marshall  county.  He  was  at  the  time  only 
eighteen  years  of  age.  Edward  Patrick,  a  boy  then  nearly 
sixteen  years  old,  was  one  of  his  pupils.  On  a  Friday  after- 
noon during  that  month,  while  the  school  was  in  session, 
Vanvactor  directed  Patrick  to  bring  in  some  wood  and  put 
it  in  the  stove  which  warmed  the  school-room.  Patrick  did 
as  directed,  but  while  engaged  about  the  stove,  and  while 
Vanvactor's  face  was  turned  in  another  direction,  he  made 
some  antic  demonstrations  which  created  a  general  laugh 
amongst  the  other  attending  children,  and  made  a  break  in 
the  school  exercises.  Vanvactor,  as  a  punishment  for  this 
breach  of  good  order,  required  Patrick  to  stand  up  by  the 
stove  for  a  considerable  time.  After  school  closed  Patrick 
put  on  his  overcoat  to  start  home,  and,  assuming  to  claim 
that  by  having  to  stand  by  the  stove  he  had  become  very 
warm  and  liable  to  take  cold,  he  put  Vanvactor's  overcoat 
on  over  his  own,  and  started  towards  his  home  in  a  direction 
different  from  that  in  which  Vanvactor  had  to  go.  Patrick 
had  got  several  rods  away  before  Vanvactor  became  aware 
of  what  had  occurred.  He  thereupon  called  to  Patrick,  and, 
sending  a  boy  after  him,  very  peremptorily  demanded  a  re- 
turn of  his  overcoat,  but  Patrick  refused  compliance,  and 
proceeded  on  his  way  home  with  the  overcoat.     This  re- 
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quired  Vanvactor  to  go  home,  a  distance  of  about  a  mile, 
without  an  overcoat,  when  the  weather  was  chilly  and  cold. 
On  the  following  Monday,  when  Patrick  returned  to  school, 
Vanvactor  informed  him  that  he  stood  temporarily  sus- 
pended, and  told  him  that  he,  Vanvactor,  would  see  the 
township  trustee,  and  the  school  director,  as  to  the  course 
which  ought  to  be  further  pursued.  During  the  day  Van- 
vactor saw  the  township  trustee,  who  advised  him  that  Pat- 
rick should  be  required  either  to  take  a  whipping  or  leave 
the  school,  and  in  this  view  Vanvactor  concurred.  On  the 
evening  of  the  same  day  Vanvactor  told  Patrick  what  had 
been  resolved  upon  in  regard  to  his  punishment.  Patrick 
very  promptly  replied  that  he  would  not  take  a  whipping. 
Patrick,  nevertheless,  returned  to  school  next  morning  and 
told  Vanvactor  that  he  had  consulted  the  family  with  whom 
he  lived,  and  they  had  advised  him  to  take  a  whipping  and 
not  leave  the  school,  and  that  he  was  willing  to  take  a 
whipping,  provided  that  it  should  not  be  inflicted  upon  him 
until  after  the  school  should  be  closed  in  the  afternoon,  and 
the  other  pupils  had  left  the  school-house.  To  this  proposi- 
tion Vanvactor  assented.  Accordingly,  during  the  day  Van- 
vactor provided  a  green  switch  for  the  occasion,  which  was 
about  three  feet  long  and  forked  near  the  middle,  forming 
two  limber  prongs  composed  of  twigs.  After  the  school 
had  closed  that  afternoon,  and  all  others  had  left,  and  a  few 
minutes  of  apparent  suspense  had  intervened,  Patrick  re- 
marked that  it  was  time  for  the  performance  to  begin,  and 
assisted  in  removing  a  table  and  in  clearing  the  floor.  He 
then  placed  himself  before,  and  with  his  face  towards,  the 
blackboard,  and  indicated  that  he  was  ready  to  proceed. 
Vanvactor  thereupon  struck  Patrick  nine  sharp  blows  on 
the  back  part  of  his  legs  between  his  body  and  the  knee- 
joints.  Patrick  at  the  time  made  no  outcry  or  complaint, 
and  the  switch  was  not  broken.  Two  or  three  days  later 
Vanvactor  was  arrested  on  the  charge  of  having  committed 
an  assault  and  battery  upon  Patrick,  in  whipping  him  as 
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stated,  and  taken  before  a  justice  of  the  peace,  where  he  was 
tried  and  convicted.  Upon  an  appeal  to  the  circuit  court,  a 
jury  found  him  guilty  of  an  assault  and  battery  as  charged, 
and  fixed  his  fine  at  one  cent,  upon  which  judgment  was 
awarded. 

A  question  was  reserved  below,  and  is  pressed  very  earnestly 
here,  upon  the  alleged  insufficiency  of  the  evidence  to  sustain 
the  verdict. 

Patrick  testified  that  Vanvactor  laid  on  the  blows  hard,  as 
if  he  was  angry,  and  that  after  he  went  home  and  examined 
his  legs  he  found  them  beat  to  a  jelly.  Upon  further  exam- 
ination, however,  it  was  made  apparent  that  he  meant  only 
that  Vanvactor  had  inflicted  hard  blows,  and  had  thereby 
imprinted  marks  and  abrasions  upon  his  legs  which  for  a 
time  gave  him  pain  and  annoyance.  Two  or  three  other  per- 
sons testified  to  having  seen  marks  and  abrasions  upon  Pat- 
rick's legs,  but  as  to  the  nature  and  extent  of  these  marks 
and  abrasions  their  testimony  was  variant  and  indefinite. 

It  was  shown,  without  controversy,  that,  on  the  day  after 
the  whipping,  Patrick  came  back  to  school  with  his  skates, 
and  neither  made  complaint  nor  manifested  any  impediment. 

Vanvactor  testified  that  he  did  not  hit  Patrick  what  could 
rightly  be  called  hard  blows,  but  that  he  intended  that  the 
blows  he  gave  should  inflict  pain ;  that  he  was  not  in  the 
least  angry,  but  was  sorry  to  have  to  punish  Patrick,  and  did 
so  punish  him  only  under  a  sense  of  his  duty  as  a  teacher; 
that  Patrick  was  not  an  obedient  pupil,  but  had  made  no 
serious  trouble  until  the  Friday  in  February  hereinabove 
referred  to. 

There  are,  perhaps,  some  isolated  points  in  the  evidence 
which  present  some  difficulty,  but  when  these  are  considered 
in  connection  with  all  the  other  facts  and  circumstances 
concerning  which  there  was  no  controversy  at  the  trial,  we 
are  of  opinion  that  the  evidence  as  a  whole  did  not  sustain 
the  verdict. 

The  books  commonly  assume  that  a  teacher  has  the  same 
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right  to  chastise  his  pupil  that  a  parent  has  to  thus  punish 
his  child.  But  that  is  only  true  in  a  limited  sense.  The 
teacher  has  no  general  right  of  chastisement  for  all  offences, 
as  has  the  parent.  The  teacher's  right  in  that  respect  is  re- 
stricted to  the  limits  of  his  jurisdiction  and  responsibility  as 
a  teacher.  But  within  those  limits  a  teacher  may  exact  a 
compliance  with  all  reasonable  commands,  and  may,  in  a  kind 
and  reasonable  spirit,  inflict  corporal  punishment  upon  a 
pupil  for  disobedience.  This  punishment  should  not  be 
either  cruel  or  excessive,  and  ought  plways  to  be  apportioned 
to  the  gravity  of  the  offence,  and  within  the  bounds  of  mod- 
eration. But,  plainly,  when  complaint  is  made,  the  calm  and 
honest  judgment  of  the  teacher,  as  to  what  the  situation  re- 
quired, should  have  weight,  as  in  the  case  of  a  parent  under 
similar  circumstances;  and  where  no  improper  weapon  has 
been  employed,  the  presumption  will  be,  until  the  contrary 
is  made  to  appear,  that  what  was  done  was  rightly  done.  Sub- 
ject to  the.se  general  rules,  the  teacher's  right  to  inflict,  and 
the  duty  of  inflicting,  corporal  punishment  upon  a  pupil,  and 
the  reasonableness  of  such  a  punishment  when  imposed,  must 
be  judged  of  by  the  varying  circumstances  of  each  particu- 
lar case.  1  Bishop  Criminal  Law,  section  886,  and  authori- 
ties cited ;  Danenhoffer  v.  State,  69  Ind.  295  (35  Am.  R.  216). 

To  support  a  charge  of  an  assault  and  battery  it  is  neces- 
sary to  show  that  the  act  complained  of  was  intentionally 
committed.  But  in  the  case  of  the  chastisement  of  a  pupil, 
the  intent  may  be  inferred  from  the  unreasonableness  of  the 
method  adopted  or  the  excess  of  force  employed,  but  the 
burden  of  proving  such  unreasonableness  or  such  excess  rests 
upon  the  State. 

In  such  a  case,  in  addition  to  the  general  presumption  of 
his  innocence,  the  teacher  has  the  presumption  of  having 
done  his  duty  in  support  of  his  defence.  Commonwealth  v. 
Randally  4  Gray,  36 ;  Lander  v.  Seaver,  32  Vt.  114  ;  State 
v.  Alford,  68  N.  C.  322 ;  Commonwealth  v.  Seed,  5  Pa.  Law 
Jour.  Rep.  78. 
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In  this  case  Vanvactor  had  not  only  both  of  these  pre- 
sumptions in  his  favor,  but  all  the  circumstances  tended  to 
prove  that  he  acted  with  much  caution,  forbearance  and  de- 
liberation in  the  character,  as  well  as  the  extent,  of  the  pun- 
ishment which  he  visited  upon  Patrick.  The  switch  used 
was  not  an  inappropriate  weapon  for  a  boy  of  Patrick's  age 
and  apparent  vigor.  Patrick's  offence  as  a  breach  of  good 
deportment  in  a  school  was  one  not  to  be  overlooked  or 
treated  lightly.  It  was  calculated,  and  was  most  likely  in- 
tended, to  humiliate  Vanvactor  in  the  presence  of  his  pupils, 
and  its  tendency  was  to  impair  his  influence  in  the  govern- 
ment of  his  school.  The  motive  was  apparently  revenge  for 
having  been  required  to  stand  by  the  stove  for  a  time  as  a 
punishment  for  a  previous  violation  of  good  order. 

When  the  alternative  of  leaving  the  school  or  taking  a 
whipping  was  presented  to  him,  Patrick  did  not  object  to  it, 
either  as  unreasonable  or  unjust.  After  consultation  and 
mature  deliberation  he  decided  to  accept  a  whipping,  on  con- 
dition that  it  be  administered  privately.  In  a  spirit  of  evi- 
dent forbearance,  the  request  thus  implied  was  acceded  to. 
With  all  these  preparations  in  view,  Patrick  had  no  reason  to 
expect  that  the  chastisement  would  be  a  merely  formal  and 
painless  ceremony.  The  legitimate  object  of  chastisement  is 
to  inflict  punishment  by  the  pain  which  it  causes,  as  well  as 
the  degradation  which  it  implies.  It  does  not,  therefore, 
necessarily  follow,  because  pain  was  produced,  or  some 
abrasion  of  the  skin  resulted  from  a  switch,  that  a  chastise- 
ment was  either  cruel  or  excessive. 

When  a  proper  weapon  has  been  used,  the  character  of  the 
chastisement,  with  reference  to  any  alleged  cruelty  or  excess, 
must  be  determined  by  the  nature  of  the  offence,  the  age,  the 
physical  and.  mental  condition,  as  well  as  the  personal  attri- 
butes of  the  pupil,  and  the  deportment  of  the  teacher,  keeping 
in  view  the  presumptions  to  which  we  have  alluded. 

All  the  circumstances  lead  us  to  the  conclusion,  that  if 
Vanvactor  really  gave  harder  blows  than  ought  to  have  been 
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given,  the  error  was  one  of  judgment  only,  and  hence  not 
one  of  improper  or  unlawful  motive. 

The  statement  of  Patrick  that  Vanvactor  laid  on  the  blows 
hard,  "  as  if  he  was  angry,"  was,  when  explained  and  taken 
in  connection  with  other  evidence  as  stated,  too  trivial  to 
materially  conflict  with  the  conclusion  thus  reached. 

It  must  be  borne  in  mind  that  Patrick  was  not  peremptorily 
required  to  submit  to  corporal  punishment,  but  that  he  ac- 
cepted that  kind  of  puuishment,  with  all  its  unpleasant  con- 
sequences, in  preference  to  a  milder,  and  latterly  a  much  more 
usual  and  more  approved,  method  of  enforcing  discipline  in 
the  schools,  when  grave  offences  are  committed,  and  that  he 
made  no  complaint  or  protest  at  the  time  the  blows,  since 
complained  of,  were  given.  Fertich  v.  Michener,  111  Ind.472. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Filed  Feb.  9, 1888. 


♦~ 


No.  13,010. 
MOYER   ET   AL.   V.   GORDON. 

Forcible  Entry. — Trespass. — Compensatory  Damages. — Motive. — Advice  of 
Attorney. — In  a  civil  action  for  forcible  entry  upon  or  for  malicious 
injury  to  property  belonging  to  another,  only  compensatory  damages 
are  recoverable,  and  the  defendant  is  not  entitled  to  show  the  motive 
which  induced  his  wrongful  act,  and  the  averment  that  he  acted  under 
the  advice  of  an  attorney  raav  be  struck  from  his  answer. 

Same. — Exemplary  Damage*.— It  is  only  where  the  jury  may  give  exemplary 
or  punitive  damages,  that  the  facts  and  circumstances  which  go  to  ex- 
plain the  motive  or  disclose  the  intent  of  the  party  committing  the 
wrongful  act  may  be  shown. 
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Same. — Landlord  and  Tenant. — Evidence. —  Unsigned  Lease. — In  an  action 
by  a  tenant  against  his  landlord  to  recover  damages  for  forcible  entry, 
an  unsigned  lease  prepared  by  the  defendant's  attorney,  containing  a 
condition  that  the  landlord  might  enter  and  expel  the  tenant  before  the 
expiration  of  his  term,  which  condition,  with  others  therein  contained, 
the  latter  denies  having  agreed  to,  is  not  admissible  in  evidence  against 
him. 

Same. — Elements  in  Estimating  Damages. — Where  a  landlord  has  wrong- 
fully entered  and  ejected  his  tenant,  who  shortly  thereafter  regains  pos- 
session, the  jury  may,  in  assessing  the  tatter's  damages,  take  into  consid- 
eration and  compensate  him  for  the  injury  to  his  goods,  the  inconvenience 
and  expense  of  being  deprived  of  their  use  and  of  restoring  them  to  their 
proper  places,  the  bodily  or  mental  anguish  or  suffering,  the  injury  to 
his  pride  and  social  position  and  the  sense  of  shame  and  humiliation 
at  having  his  family  turned  into  the  public  street. 

From  the  LaPorte  Circuit  Court. 

3/.  Nye,  D.  J.  Wile,  F.  E.  Onborn  and  J.  B.  Langworthy, 
for  appellauts.  * 

M.  H.  Weir  and  L.  A.  Cole,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Gordon  against 
Mover  and  others,  to  recover  damages  for  an  alleged  unlaw- 
ful invasion  of,  and  entry  into  and  upon,  the  house  and 
premises  of  the  former,  by  the  latter,  and  for  forcibly  eject- 
ing the  plaintiff,  with  his  family,  household  goods  and  other 
personal  property,  therefrom. 

The  defendants  answered  by  a  general  denial,  and  also 
pleaded  specially  a  second  paragraph  of  answer.  In  the  latter 
it  was  alleged,  in  subsiance,  that  Gordon  had  become  the  ten- 
ant of  the  defendant  Mover,  and  had  entered  into  possession 
of  the  premises  in  question  under  a  parol  lease,  by  the  terras 
of  which  the  latter  was  authorized,  upon  the  breach  of  cer- 
tain conditions  to  be  kept  and  performed  by  the  lessee,  to 
enter  upon  the  demised  premises  and  expel  the  plaintiff 
without  in  any  manner  becoming  a  trespasser.  The  answer 
alleged  further,  that  such  breaches  in  the  conditions  of  the 
lease  had  occurred  as  authorized  the  expulsion  of  the  terw- 
ant  by  the  landlord.     It  then  alleged  that,  acting  under  and 
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in  pursuance  of  the  advice  of  a  competent  and  responsible 
attorney,  to  whom  a  full  statement  of  all  the  facts  and  cir- 
cumstances concerning  the  lease,  and  the  default  of  the  plain- 
tiff, had  been  made,  the  defendant  Moyer,  and  the  other 
defendants,  as  his  employees,  without  any  malice,  or  in  any 
wise  damaging  the  plaintiff  or  his  family,  removed  them,  to- 
gether with  their  goods  and  chattels,  from  the  premises,  etc. 

On  motion,  the  court  struck  out  and  rejected  from  the  an- 
swer all  that  part  thereof  which  alleges  that,  in  doing  what 
they  did,  the  defendants  acted  under  and  in  pursuance  of 
advice  obtained  from  a  competent  and  responsible  attorney* 
This  ruling  is  complained  of  as  error. 

In  an  action  for  civil  damages  for  forcible  entry  upon,  or 
for  malicious  injury  to,  property  belonging  to  another,  either 
of  which  constitutes  an  offence  punishable  by  the  criminal  law 
of  the  State  (sections  1972  and  1955,  R.  S.  1881),  only  act- 
ual compensatory  damages  are  recoverable.  State,  ex  rel.9  v. 
Stevens,  103  Ind.  55  (53  Am.  R.  482) ;  Koerner  v.  Oberly,  5ft 
Ind.  284  (26  Am.  R.  34) ;  Schafer  v.  Smith,  63  Ind.  226. 

If  the  plaintiff  is  entitled  to  recover  at  all,  in  such  a  case, 
he  is  justly  entitled  to  recover  full  compensation,  without 
regard  to  the  motives  which  induced  the  defendant's  wrong- 
ful act.  It  is  only  where  the  jury  are,  dr  may  be,  called 
upon  to  give  exemplary  or  punitive  damages,  or  damages 
beyond  actual  compensation,  that  the  facts  and  circumstances 
which  go  to  explain  the  motive  or  disclose  the  intent  of 
the  party  committing  the  wrongful  act  may  be  pleaded  or 
proved. 

Where  an  essential  ingredient  of  the  action  is  malice,  or 
where  the  elements  of  fraud,  deliberate  oppression,  or  malice 
enter  into  or  induce  the  commission  of  a  wrong,  for  which  the 
wrong-doer  is  not  amenable  to  the  criminal  law,  in  addition 
to  full  compensation,  exemplary  or  punitive  damages  may, 
sometimes,  be  recovered  by  the  plaintiff.  In  cases  of  that 
class,  it  may  be  competent  for  the  defendant  to  show  that,  in 
what  he  did,  he  acted  for  an  honest  purpose,  upon  the  advice 
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of  a  competent  lawyer,  after  having  given  him  a  full  and  true 
statement  of  all  the  facts  within  his  knowledge.  Lytton  v. 
Bairdy  95  Ind.  349,  and  cases  cited. 

The  court  committed  no  error  in  striking  out  that  part  of 
the  answer  referred  to  above. 

What  has  been  said  disposes  of  all  questions  made  upon 
rulings  of  the  court  which  had  reference  to  the  motives  or 
intent  with  which  the  defendants  acted.  As  has  been  seen, 
their  intent  and  purpose  in  invading  the  plaintiff's  possession, 
or  whether  they  acted  in  good  faith  or  not,  was  wholly  im- 
material. The  sole  question  was,  whether  in  doing  what  they 
did  the  plaintiff's  legal  rights  were  invaded  to  his  damage. 

The  evidence  tended  to  show  that  on  the  28th  day  of 
August,  1885,  Gordon  was  occupying  certain  lands  belong- 
ing to  the  defendant  Moyer,  having  taken  possession  on  the 
6th  day  of  the  preceding  April.  Gordon  went  into  posses- 
sion under  an  agreement,  as  he  claims,  that  a  written  lease 
was  to  be  made  thereafter,  defining  the  terras  and  duration 
of  the  tenancy,  and  the  rights  of  the  parties.  The  plaintiff 
and  Moyer  met  soon  after  at  the  office  of  an  attorney,  where 
a  lease  was  found  prepared  containing  conditions  of  a  char- 
acter so  stringent,  and  having  in  it  such  other  objectionable 
features,  which  Gordon  claimed  had  never  been  agreed  upon, 
that  the  latter  refused  to  accept  it.  The  lease  was  never 
signed  by  either  party.  Both  agreed  in  their  testimony  that 
a  written  lease  was  contemplated.  They  disagreed  as  to  the 
terms  and  conditions  that  were  to  be  written  therein.  The 
evidence  showed  that  Gordon  continued  along  on  the  farm, 
sowed  oats  and  planted  corn,  cultivated  the  land,  harvested 
the  hay  and  oats,  with  the  consent  of  Mayer,  who  received 
•  his  full  share  of  the  crops. 

There  was  from  thirty-five  to  forty  acres  of  corn  growing 
on  the  land,  which  had  been  planted  and  cultivated  by 
Gordon  and  "  laid  by,"  when,  on  the  date  above  mentioned, 
Moyer,  accompanied  by  the  other  appellants,  whom  he  had 
employed  for  the  purpose,  went  to  the  house  on  the  farm  in 
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which  Gordon  and  his  family  resided,  and  in  his  absence  for- 
cibly ejected  his  wife,  and  put  their  household  goods  and 
other  property  into  the  highway.  The  appellants  took  pos- 
session of  the  house  and  premises.  Upon  being  apprised  of 
what  had  occurred,  Gordon  returned,  and,  haviag  obtained 
fire-arms,  conducted  himself  in  such  a  manner  as  to  induce 
the  appellants  to  abandon  the  house  and  premises,  whereupon 
he  retook  possession,  and  soon  thereafter  commenced  this  ac- 
tion for  damages. 

It  was  a  disputed  question  at  the  trial  whether  certain  stip- 
ulations which  were  written  in  the  lease  which  had  been  pre- 
pared had  been  agreed  upon  or  not. 

The  appellants  offered  the  unsigned  paper  in  evidence,  and 
they  now  complain  that  the  court  erred  in  excluding  it. 

We  can  see  no  ground  upon  which  this  paper  was  admis- 
sible in  evidence  against  the  plaintiff.  It  was  a  paper  pre- 
pared by  the  attorney  of  his  adversary,  and,  according  to  the 
plaintiff's  evidence,  he  protested  from  the  first  that  the  very 
conditions  which  the  appellants  now  seek  to  avail  themselves 
of  were  no  part  of  the  agreement  as  originally  made.  Both 
parties,  as  we  have  seen,  agreed  that  a  written  lease  was  to 
be  made,  but  the  plaintiff  below  testified  that  he  insisted  from 
the  beginning  that  he  had  never  agreed  to  take  a  lease  of  the 
farm  on  terms  which  gave  the  lessor  the  right  to  expel  him 
therefrom  before  the  end  of  his  term,  upo*n  any  condition. 
The  paper  which  he  refused  to  sign  had  no  tendency  to  prove 
anything  to  the  contrary  of  what  the  plaintiff  testified  to, 
nor  was  it  competent  thus  to  corroborate  his  adversary.  It 
was,  hence,  properly  excluded  from  the  jury. 

In  announcing  the  ruling  excluding  the  paper,  the  court 
remarked,  in  substance,  that  it  was  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  for  the  jury,  to  determine 
whether  or  not  a  lease  had  been  executed  between  the  par- 
ties, and  that  neither  of  the  parties  in  their  testimony  claimed 
that  anything  more  than  a  contract  for  a  lease  had  been 
entered  into  prior  to  the  taking  of  possession  by  Gordon.  The 
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remarks  of  the  court  are  made  a  ground  upon  which  a  re- 
versal is  asked.     The  point  is  wholly  without  merit. 

That  it  was  for  the  court  to  determine  whether  or  not  the 
paper  offered  in  evidence  constituted  a  lease,  or  whether  the 
agreement  proved,  if  one  was  proved,  amounted  to  a  lease, 
or  a  contract  for  a  lease,  can  not  be  doubted.  The  remark 
of  the  court  that  neither  Gordon  nor  Mover  claimed  that 
anything  more  than  a  contract  for  a  lease  had  been  entered  into 
prior  to  the  taking  of  possession  by  Gordon,  could  not,  in  view 
of  the  evidence,  have  prejudiced  the  appellants  in  any  event. 

An  elaborate  argument  is  submitted  on  appellants'  behalf 
in  support  of  certain  instructions  tendered,  and  refused  by 
the  court,  which  instructions  asked  the  court  to  affirm  the 
following  propositions,  in  substance :  That  a  landlord  may,  by 
express  stipulation  to  that  effect,  reserve  the  right  to  re- 
enter and  expel  the  tenant  from  the  leased  premises,  for  con- 
dition broken,  without  becoming  a  trespasser,  and  that  tres- 
pass does  not  lie  in  favor  of  one  whose  right  to  the  demised 
premises  had  been  forfeited,  and  who  was  subsequently  ex- 
pelled by  the  owner,  rightfully  entitled  to  possession,  without 
unnecessary  force. 

An  examination  of  the  instructions  given  by  the  court 
discloses  that  the  jury  were  instructed  in  substantial  con- 
formity with  the  foregoing  propositions.  It  may  be  well  to 
remark  that  the  distinction  between  an  action  for  trespass 
upon  real  estate,  and  to  recover  damages  resulting  therefrom, 
and  for  a  restoration  of  possession  and  damages  under  the 
forcible  entry  and  detainer  statute,  is  plain  and  broad.  As 
applicable  to  the  first  class,  see  Low  v.  Elwell,  121  Mass.  309 
(23  Am.  R.  272) ;  Stearns  v.  Sampson,  59  Maine,  568  (8  Am. 
R.  442 ;  4  Am.  Law.  Rev.  429).  As  pertaining  to  the  sec- 
ond class,  see  Judy  v.  Citizen,  101  Ind.  18.  Besides,  the 
answers  of  the  jury  to  special  interrogatories  propounded 
to  them  indicate  that  the  jury  adopted  the  plaintiff's  theory 
of  the  case,  which  was,  in  effect,  that  no  such  lease  as  that 
relied  on  by  the  appellants  had  ever  been  made,  or  agreed 
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upon.  Moreover,  the  jury  find,  in  effect,  that,  if  such  a 
lease  had  been  made,  there  had  been  in  fact  no  breach  of  its 
conditions  by  the  tenant.  It  is,  therefore,  apparent  that, 
even  if  the  court  had  failed  or  refused  entirely — as  it  did 
not— to  instruct  as  requested,  the  error  would  have  been, 
in  view  of  the  special  findings,  a  harmless  one.  Taking  the 
instructions  all  together,  the  dase  was  fairly  submitted  to  the 

JUI7- 

Some  objections  to  the  admission  and  exclusion  of  evi- 
dence are  pbinted  out  in  the  appellants'  brief.  We  are  unable 
to  discover  anything  in  that  connection  which  could  have 
been  in  any  respect  prejudicial  to  the  appellants. 

Finally,  it  is  insisted  that  the  damages,  $500,  are  excessive, 
and  that  the  verdict  and  judgment  are  not  sustained  by  the  evi- 
dence. The  appellee  was  in  the  peaceable  possession  of  the 
premises  in  question,  not  only  under  a  claim  of  right,  but,  as 
the  jury  find,  having  the  actual  right.  He  had  never  agreed, 
as  the  jury  find,  that  the  landlord  might,  under  any  pre- 
text, forcibly  expel  him  from  the  premises. 

The  appellants,  we  must  assume,  unlawfully  entered  upon 
premises  of  which  the  appellee  had  the  rightful  and  peace- 
ful possession,  and  evicted  him  and  his  family,  together  with 
all  their  personal  effects,  therefrom.  They  took  and  held 
possession  until  they  were  threatened  with  force,  when  they 
abandoned  the  premises  to  the  tenant,  who  is  shown  to  have 
been  lawfully  entitled  to  occupy. 

The  jury  were  authorized  to  take  into  consideration  and 
compensate  the  appellee  for  the  actual  injury  to  his  goods 
and  property,  the  actual  inconvenience  and  expense  of  being 
deprived  of  their  use  and  of  restoring  them  to  their  proper 
places,  in  addition  to  which  he  was  entitled  to  compensation 
for  any  bodily  or  mental  anguish  or  suffering,  for  injury  to 
his  pride  and  social  position,  and  for  the  sense  of  shame  and 
humiliation  at  having  his  wife  and  family  turned  out  of  their 
home  into  the  public  street. 

We  can  not  say,  from  anything  that  appears,  that  the  dam- 
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ages  were  excessive,  nor  that  the  verdict  was  not  sustained 
by  the  evidence.     There  was  no  error. 
Judgment  affirmed,  with  costs. 

Filed  Dec.  3, 1887 ;  petition  for  a  rehearing  overruled  Feb.  .9, 1888. 


No.  13,137. 

Lewellen  v.  Crane  et  al.  mm 

Promissory  Note. — Sale  of  Chattels. —  Warranty  Against  Encumbrances. —       Iltt  289 
Failure  of  Consideration. — Pleading. — In  an   action  upon  a  promissory  " 

note,  an  answer  by  the  two  makers  setting  up  a  failure  of  consideration, 
in  that  the  note  was  given  for  machinery  purchased  by  them  and  war- 
ranted free  from  encumbrances,  whereas  it  was  mortgaged  and  had  since, 
through  foreclosure  and  sale,  become  the  property  of  the  mortgagee,  is 
not  bad  merely  because  it  also  avers  that  one  of  the  makers  had  pre- 
viously sold  his  interest  in  the  chattels  to  his  co-defendant. 

Pleading. — Demurrer. — Form. — A  demurrer  to  an  answer,  under  section 
346,  R.  S.  1881,  is  not  insufficient  in  form  merely  because  the  pleader 
uses  the  words  "  a  defence  "  instead  of  the  statutory  words  "  a  cause  of 
defence." 

Same. — Defence  Arising  After  Commencement  of  Action. — Answer. — Filing  With- 
out Leave. — Striking  Out. — Demurrer. — If  an  answer  states  a  cause  of  de- 
fence which  arose  after  the  commencement  of  the  action,  and  such  an- 
swer is  filed  without  leave  of  court  first  had,  such  facts  authorize  the 
court  to  strike  it  out,  but  they  afford  no  ground  for  sustaining  a  de- 
murrer thereto,  unless  they  appear  upon  the  face  of  the  pleading. 

From  the  Montgomery  Circuit  Court. 

N.  P.  H.  Proctor,  for  appellant, 
if.  W.  Bruner,  for  appellees. 

Howk,  J. — In  this  case,  errors  are  assigned  here  by  appel- 
Vol.  113.— 19 
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lant,  Lewellen,  the  plaintiff  below,  which  call  in  question  (1) 
the  overruling  of  his  demurrer  to  the  second  paragraph  of 
defendant's  answer,  and  (2)  the  overruling  of  his  motion  for 
a  new  trial  herein. 

In  his  complaint,  plaintiff  sought  to  recover  the  amount 
claimed  to  be  due  on  a  certain  promissory  note  for  the  sum 
of  $250,  dated  October  1st,  1883,  alleged  to  have  been  exe- 
cuted by  defendants,  George  Crane  and  John  W.  Steele,  pay- 
able on  June  25th,  1884,  to  the  order  of  Candy  Lewellen  and 
James  Lewellen,  and  by  them  assigned  by  endorsement  to 
the  plaintiff,  John  Lewellen,  and  to  foreclose  a  certain  chat- 
tel mortgage,  alleged  to  have  been  executed  by  defendants  to 
the  payees  of  such  note  to  secure  the  payment  thereof,  etc. 

Defendants  answered  specially  in  two  paragraphs,  of  which 
the  first  was  a  plea  of  set-off. 

In  the  second  paragraph  of  their  answer,  defendants  alleged 
that  the  note  in  suit  was  executed  for  a  part  of  the  purchase- 
money  for  the  machinery  described  in  the  chattel  mortgage 
filed  with  the  complaint ;  that  at  the  date  of  such  purchase 
there  was  a  chattel  mortgage  held  on  a  part  of  such  machinery 
by  the  Eagle  Machine  Works,  of  Indianapolis,  to  secure  a 
note  held  by  it  for  the  sum  of  $250 ;  that  such  mortgage 
covered,  and  was  a  lien  on,  all  of  such  machinery  except  the 
engine  and  separator ;  that  defendants  bought  such  machinery, 
except  said  engine  and  separator,  from  the  payees  of  the  note 
in  suit  for  the  sum  and  price  of  $450 ;  that  afterwards  de- 
fendant Crane  sold  his  interest  in  said  chattels  to  his  co-de- 
fendant, Steele,  who  became  sole  owner  of  the  same,  and  .was 
in  possession  thereof;  that  at  the  time  of  said  purchase  by 
defendants,  the  payees  of  the  note  sued  on  were  in  the  pos- 
session of  said  chattels  and  then  delivered  such  possession  to 
the  defendants  herein ;  that  afterwards  said  Eagle  Machine 
Works  brought  suit  to  foreclose  its  chattel  mortgage  in  the 
court  below,  and  in  such  suit  it  recovered  a  judgment  for 
$304.70  and  costs  against  the  makers  of  the  note  held  by  it, 
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and  for  the  foreclosure  of  its  said  mortgage,  and  for  the  sale 
of  the  chattels  covered  by  its  mortgage. 

And  defendants  averred  that  the  makers  of  said  note  to 
the  Eagle  Machine  Works  failed  to  pay  said  note  or  said 
judgment;  that  said  Eagle  Machine  Works  caused  an  exe- 
cution to  be  issued  on  its  said  judgment,  and  the  sheriff  of 
Montgomery  county,  by  virtue  thereof,  levied  such  writ  on 
said  machinery,  covered  by  its  said  mortgage,  and  on  March 
2d,  1885,  said  property  was  sold  by  such  sheriff  to  the  Eagle 
Machine  Works,  and  it  thereby  acquired  title  to  such  prop- 
erty. And  the  defendants  said  that  when  they  purchased 
said  property  the  vendors  thereof  warranted  said  property  to 
be  unencumbered  and  free  from  any  liens  thereon,  and  that 
there  had  been  a  breach  of  said  warranty  as  therein  set  forth* 
Wherefore  defendants  said  that  the  consideration  of  the  note 
in  suit  had  wholly  failed,  and  they  demanded  judgment  for 
their  costs,  etc. 

Defendants'  counsel  contends  that  the  demurrer  of  plain- 
tiff to  the  second  paragraph  of  answer  is  not  sufficient  in 
form  to  present  for  decision  "  the  question  of  the  sufficiency 
of  such  paragraph."  The  cause  of  demurrer  is  thus  as- 
signed by  plaintiff:  "  Thai  said  second  paragraph  of  answer 
does  not  state  facts  sufficient  to  constitute  a  defence  to  the 
plaintiff's  action  herein. "  Counsel  contends  that  this  state- 
ment of  the  ground  or  cause  of  demurrer  is  insufficient  in 
form,  because  it  does  not  conform  to  the  precise  words  used 
in  section  346,  R.  S.  1881.  That  section  reads  as  follows: 
"  Where  the  facts  stated  in  any  paragraph  of  the  answTer  are 
not  sufficient  to  constitute  a  cause  of  defence,  the  plaintiff 
may  demur  to  it  under  the  rules  prescribed  for  demurring  to 
a  com  plaint. " 

It  will  be  seen  from  plaintiff's  demurrer,  above  quoted, 
that  the  pleader  used  the  words  "  a  defence,"  instead  of  the 
statutory  words  "  a  cause  of  defence."  We  are  of  opinion 
that  plaintiff's  demurrer  is  sufficient  in  form  to  present  for 
decision  the  question  of  the  sufficiency  of  the  second  para- 
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graph  of  answer  "  to  constitute  a  cause  of  defence,"  and  that 
the  case  of  Thomas  v.  Goodvnne,  88  Ind.  45$,  cited  by  coun- 
sel, lends  no  support  whatever  to  his  contention.  In  Young 
v.  Warder,  94  Ind.  357,  a  demurrer  to  a  paragraph  of  answer, 
substantially  the  same  as  plaintiff's  demurrer  in  the  case  at 
bar,  was  held  to  be  sufficient  in  form.  Bennett  v.  Shern,  11 
Ind.  324. 

Appellant's  counsel  insists  that  the  second  paragraph  of  an- 
swer is  bad  on  demurrer,  because  it  is  alleged  therein  that 
defendant  Crane  sold  his  interest  in  the  mortgaged  chattels  to 
his  co-defendant  Steele.  It  is  claimed  that  the  averment  of 
this  fact  makes  the  answer  bad  as  to  defendant  Crane,  and 
that  being  bad  as  to  him  it  followed,  of  necessity,  that  the 
answer  was  not  a  good  defence  for  his  co-defendant,  Steele. 
We  fail  to  see,  however,  that  Crane's  sale  of  his  interest  in 
the  mortgaged  chattels  to  defendant  Steele  could  or  did  de- 
prive Crane  of  his  right  to  rely  upon  the  facts  stated  in  the 
second  paragraph  of  answer  as  a  complete  defence  in  bar  of 
the  plaintiff's  cause  of  action.  The  defence  pleaded  in  the 
second  paragraph  of  answer  was  founded  upon  the  alleged 
warranty  by  the  payees  of  the  note  in  suit  to  both  of  the  de- 
fendants, that  the  chattels  for  which  such  note  was  given  were 
unencumbered  and  free  from  any  liens  thereon.  It  was  shown 
by  the  facts  stated  in  such  answer  that  such  alleged  warranty 
was  broken  as  soon  as  it  was  made,  because  the  chattels,  pur- 
chased by  defendants  from  the  payees  of  the  note  sued  on, 
were  shown  to  have  been  encumbered  at  the  time  of  such 
purchase,  the  date  of  the  alleged  warranty,  by  the  lien  of  the 
mortgage  thereon  to  the  Eagle  Machine  Works.  This  breach 
of  the  alleged  warranty  gave  defendants  an  immediate  cause 
of  action  against  the  vendors  of  the  chattels  to  recover,  at 
least,  nominal  damages;  and  there  is  nothing  in  the  second 
paragraph  of  answer  to  show  that  defendant  Crane  had  ever 
sold  or  parted  with  his  interest  in  such  cause  of  action,  or  • 
cause  of  defence,  either  to  his  co-defendant,  Steele,  or  to  any 
one  else.     We  are  of  opinion,  therefore,  that  this  objection 
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to  the  sufficiency  of  the  second  paragraph  of  defendants'  an- 
swer is  not  well  taken  and  can  not  be  sustained. 

It  is  further  contended,  on  behalf  of  the  plaintiff,  that  his 
demurrer  to  the  second  paragraph  of  answer  ought  to  have 
been  sustained,  because  it  appears  from  the  averments  of 
such  answer  that  the  sheriff's  sale  of  the  chattels,  for  which 
the  note  in  suit  was  given,  to  the  Eagle  Machine  Works  was* 
made  on  the  2d  day  of  March,  1885,  which  was  nearly  three 
months  after  the  commencement  of  this  suit,  on  the  8th  day 
of  December,  1884,  as  shown  by  the  record.  In  other  words, 
plaintiff's  counsel  contends,  as  we  understand  his  argument, 
that  the  answer  was  bad  on  the  demurrer  thereto,  not  because 
the  facts  stated  in  such  answer  were  not  sufficient  to  show 
that  the  consideration  of  the  note  in  suit  had  wholly  failed 
on  and  after  the  sheriff's  sale  of  such  chattels,  on  March  2d, 
1885,  but  because  the  answer  did  not  show  any  failure  uf 
the  consideration  of  such  note  at  or  before  the  time  of  the 
commencement  of  this  suit.  We  do  not  think  that  this  ob- 
jection of  counsel  to  the  answer  was  or  is  presented  for 
decision  by  plaintiff's  demurrer  thereto,  because  it  was  not 
averred  in  such  answer  that  this  suit  was  commenced  before 
the  sheriff's  sale  of  such  chattels,  or,  in  fact,  when  it  was 
commenced.  The  only  question  presented  for  decision  by 
the  demurrer  to  the  second  paragraph  of  answer  is  this: 
Are  the  facts  stated  in  such  paragraph  sufficient  to  show  that 
the  consideration  of  the  note  sued  on  had  wholly  failed  ? 
If  defendants'  answer  stated  a  cause  of  defence  which  arose 
after  the  commencement  of  the  action,  and  such  answer  was 
filed  without  leave  of  the  court  first  had,  these  facts  would 
have  authorized  the  court  to  reject  or  strike  out  such  an- 
swer, but  surely  they  afforded  no  ground  whatever  for  sus- 
taining a  demurrer  to  such  answer. 

In  Trentman  v.  Fletcher,  100  Ind.  105,  it  was  claimed  here 
that  the  court  below  had  erred  in  overruling  a  demurrer  to 
the  complaint,  because  the  record  disclosed  the  fact  that  the 
suit  had  been  commenced  before  the  maturity  of  the  cause 
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of  action.  Upon  this  point  the  court  there  said :  "  In  the 
consideration  of  the  demurrer  the  court  could  look  to  the 
complaint  and  the  demurrer,  and  to  nothing  else,  and  these 
papers  would  not  disclose  the  fact  that  the  suit  was  com- 
menced before  the  note  fell  due.  Upon  a  demurrer,  the 
court  inspects  the  pleadings  before  it  and  passes  upon  their 
sufficiency  from  what  appears  upon  the  face  of  the  paper* 
and  from  proper  exhibits  attached.  A  demurrer  is  allow*  ! 
only  where  the  defect  appears  upon  the  face  of  the  complaint. 
Douglass  v.  Blankenship,  50  Ind.  160." 

So,  in  the  case  under  consideration,  in  passing  upon  plain- 
tiff's demurrer  to  the  second  paragraph  of  defendants'  an- 
swer, the  court  below  was  not  required  to  ascertain  whether 
the  facts  stated  in  such  paragraph  occurred  before  or  after 
the  suit  was  commenced,  or  whether  such  paragraph  had 
been  filed  with,  or  without,  leave  of  the  court  first  had.  Thq 
demurrer  called  in  question  only  the  sufficiency  of  the  facts 
stated  in  the  second  paragraph  of  answer  to  constitute  a  cause 
of  defence  to  plaintiff's  action.  We  are  of  opinion  that  the 
facts  there  stated  were  sufficient  to  constitute  a  cause  of  de- 
fence, and  that  the  demurrer  to  such  paragraph  of  answer 
was  correctly  overruled. 

Plaintiff  replied  to  defendants*  answers,  putting  the  cause  at 
issue,  and  the  issues  joined  having  been  submitted  to  the 
•court  for  final  hearing,  the  court  found  generally  for  the  de- 
fendants. Over  plaintiff's  motion  for  a  new  trial,  the  court 
adjudged  that  he  take  nothing  by  his  suit  and  that  defend- 
ants recover  of  him  their  costs. 

We  have  considered  all  the  evidence  appearing  in  the 
record,  and  it  fairly  sustains,  we  think,  the  finding  and  judg- 
ment of  the  trial  court.  The  other  questions  arising  under 
the  alleged  error  of  the  court  in  overruling  the  motion  for 
a  new  trial,  we  have  already  considered,  in  passing  upon  the 
sufficiency  of  the  second  paragraph  of  answer,  and  decided 
adversely  to  plaintiff.  No  sufficient  cause  or  reason  is  ap- 
parent, or  has  been  shown  by  the  record  or  by  the  arguments 
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of  counsel,  for  reversing  the  judgment  below  and  granting 
plaintiff  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  9, 1888. 


Criminal  Law. — Judge  Pro  Tempore. — Tried  by. — Appointment. —  Waiver  of 
Objection.— Where  a  person  other  than  the  regular  judge  presides  at  the 
trial  of  a  cause,  and  the  record  on  appeal  is  silent  upon  the  question  of 
his  authority  to  preside,  it  is  too  late,  no  objection  having  been  made 
in  the  trial  court,  to  raise  any  question  concerning  his  appointment  in 
the  Supreme  Court. 

Same. — Statement  of  Judge. — Bill  of  Exceptions. — Practice. — A  written  state- 
ment or  narration  by  the  presiding  judge,  setting  forth  that  he  tried  the 
cause  by  agreement  of  the  parties,  without  any  appointment  in  writing, 
but  not  possessing  the  requisites  of  a  bill  of  exceptions,  is  not'  a  part 
of  the  record  and  will  not  be  considered. 

From  the  Wells  Circuit  Court. 

G.  31.  France  and  31.  W.  Lee,  for  appellant. 
L.  T.  ifichener,  Attorney  General,  E.  C.  Vaughn,  Prose- 
cuting Attorney,  and  J.  H.  Gillett,  for  the  State. 

Mitchell,  C.  J. — The  appellant  was  tried  in  the  court 
below  and  found  guilty  of  the  charge  of  petit  larceny.  His 
punishment  was  fixed  at  imprisonment  in  the  State's  prison 
for  one  year,  to  which  were  added  a  fine  and  disfranchise- 
ment. 

There  are  two  grounds  presented  in  the  brief  upon  which 
a  reversal  of  the  judgment  is  asked  :    1.  That  the  verdict  is 
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not  sustained  by  the  evidence ;  and,  2.  Because  the  judge 
pro  tempore,  who  presided  at  the  trial,  was  not  regularly  ap- 
pointed, and  hence  had  no  right  or  jurisdiction  to  try  the  case 
or  give  judgment  therein. 

Concerning  the  point  last  named,  the  record  recites  that 
"  on  the  14th  day  of  October,  1887,  the  said  being  the  twenty- 
third  judicial  day  of  the  September  term,  1887.  before  the 
Honorable  Joseph  S.  Dailey,  judge  pro  tem.,  the  following 
further  proceedings  were  had  by  said  court  in  said  cause :  * 
*  *  Comes  now  the  State,  by  E.  C.  Vaughn,  prosecuting  at- 
torney, and  the  defendant  in  person  and  by  counsel,  and  by 
agreement  this  cause  is  submitted  to  the  court  as  now  con- 
stituted." 

The  record  shows  an  arraignment,  a  plea  of  not  guilty,  and 
a  trial  by  jury,  including  all  the  other  steps  to  judgment  and 
sentence,  over  a  motion  for  a  new  trial,  without  any  objection 
in  any  form  whatever  to  the  competency  of  the  court  or  to 
the  regularity  of  the  appointment  of  the  presiding  judge. 

In  Kennedy  v.  State,  53  Ind.  542,  a  case  relied  on  by  the 
appellant,  this  court,  following  a  rule  settled  by  numerous 
authorities  cited  in  the  opinion,  said  :  "  Where  a  cause  is  tried, 
in  whole  or  in  part,  before  any  other  than  the  regular  judge, 
the  record,  whenever  objection  is  made  in  the  court  below  to 
the  authority  of  such  person,  must  show  legal  authority  in 
such  person  to  act  as  such  judge ;  but  where  no  objection  is 
made  in  the  court  below,  all  objections  to  his  authority  will 
be  deemed  in  this  court  to  have  been  waived." 

The  record  does  not  disclose  the  want  of  authority  of  the 
presiding  judge,  and  the  cases  are  abundant  which  declare 
that,  where  a  party  goes  to  trial,  without  objection,  before  a 
judge  who  assumes  to  act  under  color  of  authority,  he  can 
not  after  judgment  or  conviction  successfully  make  the  ob- 
jection that  the  judge  acted  without  competent  authority  in 
the  trial  of  the  case.  Smurr  v.  State,  105  Ind.  125  (133). 
and  cases  cited;  Henning  v.  State,  106  Ind.  386,  395  (55 
Am.  R.  756). 
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The  record  being  silent  as  to  the  authority,  or  want  of 
authority,  of  the  presiding  judge  to  act  in  that  capacity,  and 
no  question  having  been  made  concerning  his  appointment 
in  the  court  below,  it  is  too  late  to  make  the  question  here. 

What  purports  to  be  a  bill  of  exceptions  signed  by  the 
judge  pro  tempore,  in  which  the  fact  is  recited  that  the  cause 
was  tried  before  Judge  Dailey,  by  the  mutual  agreement  of  the 
parties,  at  a  regular  term  of  the  Wells  Circuit  Court,  without 
any  appointment  in  writing,  can  not  be  regarded  as  part  of 
the  record.  It  is  not  a  bill  of  exceptions;  it  is  nothing  more 
than  a  written  statement  or  narration  by  the  presiding  judge 
of  the  manner  in  which  he  came  to  try  the  case.  It  recites 
no  ruling  or  decision  of  the  court  to  which  any  exception 
was  taken.  On  the  contrary,  it  shows,  as  does  the  record, 
part  of  which  has  already  been  set  out,  that  the  appellant  re- 
quested the  judge  who  presided  to  try  the  cause. 

A  bill  of  exceptions  is  "A  formal  statement,  in  writing,  of 
exceptions  taken  to  the  opinion,  decision,  or  direction  of  a 
judge,  delivered  during  the  trial  of  a  cause;  setting  forth  the 
proceeding^  on  the  trial,  the  opinion  given,  and  the  excep- 
tion taken  thereto,  and  sealed  by  the  judge  in  testimony  of 
its  correctness."  Bowen  v.  State,  108  Ind.  411 ;  Galvin  v. 
State,  ex  rel.,  56  Ind.  51 ;  Redinbo  v.  Fretz.  99  Ind.  458. 

Concerning  the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  it  will  be  sufficient  to  say,  the  appellant  admitted  the 
taking  of  money  from  the  pocket  of  the  prosecuting  witness 
on  an  occasion  when  both  were  drinking  with  others  in  a 
saloon ;  but  his  pretence  was  that  he  took  it  as  a  joke,  and 
not  with  any  felonious  intent.  There  was  evidence  which 
discredited  this  theory  to  such  an  extent  as  that  the  jury 
might  well  have  refused  to  adopt  it.  That  they  found  the 
appellant  guilty  makes  it  clear  that  the  jury  refused  to  accept 
the  theory  of  the  defence.  We  can  not  say  that  the  verdict 
is  not  supported  by  the  evidence. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  9,  1S8S. 
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No.  13,474. 

Weaver  et  al.  v.  Templin,  Trustee,  et  al. 

Brains. — Repairs. —  Township  Ti-ustee. —  Discretionary  Power. — Act  of  1885 
Constitutional—Section  7  of  the  act  of  1883  (Acts  of  1883,  p.  180),  vesting 
in  township  trustees  a  discretionary  authority  to  determine  when  repairs 
of  public  drains  are  necessary,  is  constitutional  and  valid,  even  conced- 
ing that  it  does  not  require  notice  of  the  intention  to  order  repairs. 

Same. — Cost  of  Repairs. — Appeal  from  Trustee's  Assessment. — The  authority 
conferred  by  such  act  upon  the  circuit  court  on  appeal  to  determine  the 
cost  of  repairs  and  removal  of  obstructions,  includes  the  authority  to 
determine  whether  the  assessment  which  the  appeal  assails  was  made  10 
defray  such  cost.  * 

Same. — Notice.^ "Although,  in  cases  of  this  character,  notice  of  some  kind 
is  required  preparatory  to  a  final  assessment  of  benefits,  the  Legislature 
may  prescribe  what  it  shall  be  and  how  it  shall  be  given. 

Same. — Extent  of  Trustee's  Authoi^Uy  to  Make  Repairs. — The  authority  of  the 
township  trustee,  under  the  act  of  1883,  is  to  restore  the  ditch  as  nearly 
as  practicable  to  its  original  condition ;  he  can  not  construct  a  new  ditch, 
or  enlarge  and  improve  an  existing  one,  except  in  so  far  as  the  repair- 
ing and  removal  of  obstructions  necessarily  enlarge  or  improve  it. 

Same. —  When  Atscwnenffi  May  be  Defeated. — Where  the  trustee,  under  color 
of  making  repairs  and  removing  obstructions,  departs  materially  from 
the  original  specifications,  widens  and  deepens  the  ditch,  expending  in 
the  work  a  sum  largely  in  excess  of  its  original  cost,  he  exceeds  his 
authority,  and  assessments  levied  by  him  will  not  be  sustained  as  against 
land-owners  who  attack  them  by  appeal  in  the  manner  provided  by  the 
statute. 

From  the  Howard  Circuit  Court. 

M.  Bell,  W.  C.  Purdum,  J.  F.  Elliott  and  L.  J.  Kirkpatrick, 
for  appellants. 

J.  C.  Blacklidge,  W.  E.  Blacklidge,  B.  C.  H.  Moon,  J* 
O'Brien  and  C.  C.  Shirley,  for  appellees, 

Elliott,  J. — Templin,  a9  township  trustee,  and  assuming 
to  act  under  the  authority  of  section  seven  of  the  act  of 
1883  relating  to  drainage,  did  work  upon  a  public  ditch  and 
levied  an  assessment  upon  lands  benefited  by  the  work.  From 
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an  assessment  laid  upon  his  land,  Weaver  unsuccessfully  pros- 
ecuted an  appeal  to  the  circuit  court. 

The  constitutionality  of  section  seven  of  the  act  referred  to 
is  challenged,  but,  in  our  opinion,  unsuccessfully.  So  far  as 
the  provisions  of  that  section  vest  a  discretionary  authority 
in  township  trustees  to  determine  when  repairs  are  necessary, 
they  are  unquestionably  valid.  The  Legislature  has  power 
to  confer  upon  the  officers  of  public  corporations  the  authority 
to  conclusively  determine  when  repairs  of  streets,  highways, 
drains  and  the  like  are  necessary,  and  this  power  may  be 
exercised  by  the  Legislature  without  requiring  notice  to  be 
given  by  the  municipal  authorities  of  the  intention  to  order 
the  repairs.     l 

It  is  obvious  that  some  officer  or  body  must  be  invested 
with  this  discretionary  power,  or  else  no  substantial  progress 
could  be  made,  and  confusion  would  result.  If  each  partic- 
ular assessment  presented  the  question  as  to  whether  it  was 
necessary  or  expedient  to  make  repairs  of  public  highways 
or  drains,  we  might  have  not  only  various,  but  conflicting  de- 
cisions upon  the  same  question. 

It  has  long  been  the  rule  that  municipal  authorities  have 
power  to  determine  when  streets  shall  be  improved  or  re- 
paired, and  there  is  no  reason  why  this  settled  general  prin- 
ciple should  not  apply  to  public  drains.  The  question  as  to 
the  necessity  or  expediency  of  repairing  a  public  drain  is  not 
one  to  be  tried  in  judicial  proceedings,  but  is  one  committed 
solely  to  the  discretion  of  the  officer  designated  by  law,  so 
that,  if  it  were  conceded  that  the  statute  does  not  provide  for 
a  trial  of  that  question,  or  for  notice  to  enable  the  land-owner 
to  meet  it,  the  concession  would  not  affect  the  validity  of 
the  law.  It  has  been  held  in  very  many  analogous  cases 
that  a  discretionary  power  of  this  nature  may  be  conferred 
upon  public  officers,  and  that,  when  so  conferred,  courts  can 
not  control  its  exercise.  Leeds  v.  City  of  Richmond,  102  Ind. 
372  ;  Ricketts  v.  Spraker,  77  Ind.  371  (379)  ;  City  of  Kolcomo 
v.  Mahan,  100  Ind.   242 ;  City  of  Fort  Wagne  v.   Cody,  43 


300  SUPREME  COURT  OF  INDIANA, 

Weaver  et  al.  v.  Tempi  in,  Trustee,  et  ai. 

Ind.  197 ;  Mayor,  etc.,  v.  Roberts,  34  Ind.  471  :  Macy  v. 
City  of  Indianapolis,  17  Ind.  267;  Smith  v.  Corporation  oj 
Washington,  20  How.  145;  Davis  v.  Mayor,  etc,  1  Duert 
451 ;  2  Dillon  Munic.  Corp.  (3d  ed.),  686.  The  principle 
which  we  here  assert  was  affirmed  in  a  drainage  case.  Ander- 
son v.  Baker,  98  Ind.  587. 

The  authority  conferred  upon  the  circuit  court  on  appeal 
to  determine  the  u  cost  of  such  repairs  and  removal  of  ol>- 
structions/'  includes  the  authority  to  determine  whether  the 
assessment  which  the  appeal  assails  was  made  to  defray  the 
cost  of  repairs  and  removal  of  obstructions.  This  conclu- 
sion is  supported  by  at  least  two  reasons  : 

First.  The  township  trustee  had  authority,  under  the  act 
of  1883,  to  make  repairs  and  remove  obstructions,  and  if  he 
did  other  work  he  transcended  his  authority,  and  acted  with- 
out jurisdiction. 

Second.  The  cost  of  removing  obstructions  and  making 
repairs  necessarily  requires  an  investigation  into  the  character 
of  the  work  done,  since,  without  such  an  investigation,  it  can 
not  be  determined  for  what  work  the  land  can  be  assessed. 

It  is  only  necessary  to  say  of  the  first  proposition,  that  the 
township  trustee,  in  proceeding  under  the  statute,  exercised 
a  mere  naked  statutory  power,  and  if  he  transcended  the 
authority  conferred  he  acted  beyond  his  jurisdiction ;  and 
where  he  does  so  act,  he  can  not  create  a  valid  lien  against 
the  property  of  the  land-owner.  Of  the  second  proposition 
it  is  enough  to  say,  that  the  court  can  not  determine  what  the 
repairs  cost  until  it  has  first  determined  whether  the  work 
done  constituted  repairs  or  was  an  enlargement  or  improve- 
ment of  the  drain.  No  step  can  be  intelligently  taken  with- 
out first  determining  what  the  work  was  and  whether  it  was 
within  the  statute. 

It  is  well  settled,  that  in  cases  of  this  character  the  Legis- 
lature may  prescribe  what  the  notice  shall  be  and  how  it 
shall  be  given.  Although  notice  of  some  kind  is  required 
preparatory  to  a  final  assessment  of  benefits,  it  rests  with 
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the  Legislature  to  determine  what  it  shall  be.  The  statute 
under  immediate  examination  does  provide  for  notice,  and 
does  give  an  aggrieved  land-owner  an  opportunity  of  secur- 
ing a  judicial  hearing,  for  it  confers  upon  him  a  right  of 
appeal.  Even  if  it  did  not  provide  for  notice  prior  to  the 
appeal  it  would  be  valid.  The  principle  which  rules  here 
was  thus  stated  in  Flournoy  v.  City  of  Jeffersonville,  17  Ind. 
169  (79  Am.  Dec.  468)  :  "  The  stage  of  proceedings  at  which 
that  hearing  shall  take  place;  the  manner,  in  short,  in  which 
the  cause  of  a  party  shall  be  got  before  the  judicial  tribunal, 
so  it  is  not  an  unreasonably  inconvenient  and  embarrassed 
one,  is  with  the  legislative  power."  This  principle  has 
been  asserted  and  applied  in  other  cases.  Ray  v.  City  of 
Jeffersonville,  90  Ind.  567;  hew  Albany,  etc.,  R.  R.  Co.  v. 
Connelly,  7  Ind.  32. 

In  very  many  decisions,  extending  over  a  period  of  nearly 
thirty  years,  it  has  been  held  that  municipal  corporations 
may  make  improvements  and  repairs  of  streets  without  no- 
tice, and  that  the  Legislature  may  declare  what  questions 
shall  be  tried  on  appeal.  City  of  Indianapolis  v.  Imberry,  17 
Ind.  175;  Board,  etc.,  v.  Silvers,  22  Ind.  491;  Palmer  v. 
Sturnph,  29  Ind.  329;  City  of  Fort  Wayne  v.  Cody,  supra; 
Tuber  v.  Ferguson,  109  Ind.  227,  and  cases  cited ;  Taber  v. 
Graf  miller,  109  Ind.  206. 

There  has  been,  therefore,  a  practical  exposition  of  the 
Constitution  by  the  people,  the  Legislature  and  the  judi- 
ciary, and,  in  such  a  case  as  this,  even  had  there  been  grave 
doubt  at  the  outset,  this  practical  construction  has  now  the 
effect  of  a  positive  rule.  Board,  etc.,  v.  Bunting,  111  Ind. 
143;  Bruce  v.  Schuyler,  4  Gilm.  221 ;  People  v.  Supervisors, 
100  111.  495;  Rogers  v.  Goodwin,  2  Mass.  475;  Stuart  v. 
Laird,  1  Cranch,  299;  Minor  v.  Happersett,  21  Wall.  162; 
State  v.  French,  2  Pinney  (Wis.),  181. 

We  need  not,  however,  further  discuss  this  question,  as  it 
has   been  directly  decided.     State,  ex  rel.}  v.  Johnson,  105 
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Ind.  463;  Fries  v.  Brier,  111  Intl.  65;  Trimble  v.  McGeey 
112  Ind.  307. 

As  we  have  said,  the  authority  of  the  township  trustee, 
under  the  act  of  1883,  is  a  statutory  one,  and  extends  only 
to  the  work  of  making  repairs  and  removing  obstructions; 
and,  under  this  authority,  he  can  not  construct  a  new  ditch, 
nor  can  he  enlarge  and  improve  an  existing  one,  except  in  <o 
far  as  the  repairing  and  removal  of  obstructions  necessarily 
improve  or  enlarge  it.  We  suppose  it  to  be  quite  clear 
that,  if,  in  the  work  of  repairing  and  removing  obstruction*, 
the  channel  was  incidentally  deepened  or  widened,  it  could 
not  be  justly  said  that  a  new  ditch  was  constructed;  but, 
on  the  other  hand,  we  suppose  it  to  be  equally  clear  that 
the  trustee  could  not,  under  pretence  of  repairing  and  re- 
moving obstructions,  construct  a  larger  ditch  or  one  different 
from  that  provided  for  by  the  original  specifications.  The 
question,  therefore,  is,  did  the  trustee  construct  a  substan- 
tially new  ditch  or  one  materially  different  from  that  pro- 
vided for  in  the  specifications  originally  prepared  ? 

We  think  the  question  must  be  determined  by  taking  the 
original  specifications  as  the  guide,  for,  if  they  are  substan- 
tially adhered  to,  there  is  no  ground  for  asserting  that  the 
trustee  has  transcended  his  authority,  even  though  in  the 
work  of  repairing  and  removing  obstructions  the  ditch  has 
been  enlarged  and  improved ;  but  if  there  is  a  material  de- 
parture from  the  original  specifications,  then  there  can  be  no 
other  conclusion  than  that  the  trustee  has  exceeded  his 
authority.  If  he  has  kept  within  his  authority,  the  assess- 
ments levied  by  him  may  be  sustained;  if  he  has  exceeded 
it,  they  must  be  adjudged  without  effect  as  against  the  land- 
owner who  attacks  them  by  appeal  in  the  manner  provided 
by  law. 

The  special  finding  of  the  court  states  that  the  ditch  was 
out  of  repair ;  that  it  was  repaired  and  obstructions  removed 
at  a  cost  of  $2,529.82,  which  was  paid  out  of  the  township 
treasury.     It  is,  however,  stated  that  the  ditch  was  cut  two 
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feet  wider  at  the  bottom  for  the  first  half  mile,  four  feet 
wider  for  the  next  mile,  and  for  the  remainder  of  its  length 
five  feet  wider;  and  that  the  line  of  the  ditch  for  one-fourth 
of  a  mile  was  changed  and  a  new  ditch  cut;  that  the  ditch 
"  as  repaired  is  from  ten  to  twenty-five  feet  wide  at  the  top  ; '' 
that  the  original  specifications  provided  that  the  ditch  ior 
one  and  one-fourth  miles  should  be  three  feet  wide  at  the 
bottom  and  eight  feet  wide  at  the  top;  for  three  miles  further 
it  should  be  eight  feet  wide  at  the  top;  tfbr  a  distance  of 
three-fourths  of  a  mile  five  feet  wide  at  the  top  ;  'and  for  the 
remainder  of  the  distance  eight  feet  wide  at  the  top. 

There  are,  also,  these  further  findings:  "  The  total  cost  of 
the  construction  thereof  was  $1,437. 60,"  and  "  That  in  the 
repair  of  said  drain  said  trustee,  regardless  of  the  specifica- 
tions in  pursuance  of  which  it  was  originally  constructed,  re- 
moved the  obstructions,  consisting  of  bumps  and  muck,  so 
that  the  drain  could  be  brought  to  a  uniform  grade  at  the 
bottom  and  the  water  carried  off  from  the  low  places  along 
the  bottom  of  said  ditch  ;  that  the  improvement  as  made  cost 
more  than  it  would  to  have  improved  the  ditch  according  to 
the  original  specifications." 

We  are  unable  to  resist  the  conclusion  that  the  trustee,  un- 
der color  of  making  repairs  and  removing  obstructions,  has 
changed  and  improved  the  ditch  in  several  essential  particu- 
lars. The  ditch  has  been  greatly  widened  and  deepened,  and, 
doubtless,  much  improved,  since  the  amount  expended  is 
almost  twice  the  cost  of  the  original  ditch.  The  inference 
from  the  facte  stated  is  that  the  trustee  has  improved  the 
ditch  instead  of  repairing  it. 

Under  authority  to  repair  there  can  be  no  enlargement  and 
improvement,  except  in  so  far  as  the  work  of  repairing  neces- 
sarily enlarges  and  improves.  "  Repair,"  says  the  Supreme 
Court  of  Pennsylvania,  "  means  to  restore  to  sound  or  good 
condition,  after  injury  or  partial  destruction."  Pittsburgh, 
etc.,  R.  W.  Co.  v.  Pittsburgh,  80  Pa.  St.  72. 

The  authority  of  the  township  trustee  was  to  restore  the 
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ditch  as  nearly  as  practicable  to  its  original  condition,  not  to 
enlarge  or  improve,  no  matter  how  much  the  improvement 
may  have  been  needed,  nor  how  much  property-owners  may 
have  been  benefited. 

The  township  trustee  has  the  burden,  for  he  seeks  to  en- 
force a  statutory  power,  and  one  of  an  extraordinary  nature, 
and  it  was  incumbent  upon  him  to  show  that  all  the  work 
that  was  done  by  him  was  done  in  restoring  the  ditch,  as 
nearly  as  practicable,  to  its  original  condition.  It  was  for 
him  to  show  that  the  assessment  is  one  he  had  authority  to 
make ;  and  the  special  finding,  in  the  place  of  showing  this, 
shows  that  he  enlarged  and  improved  the  ditch  instead  of  re- 
storing it  to  the  condition  it  was  in  when  first  completed. 

Judgment  reversed,  with  instructions  to,  restate  the  con- 
clusions of  law  and' enter  judgment  in  favor  of  the  appellants. 

Filed  Dec.  28,  1887;  petition  for  a  rehearing  overruled  Feb.  14, 1388. 
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Intoxicating  Liquor.— Sale  on  Sunday. —Sufficiency  of  Affidavit. — Duptkit^. 
— An  affidavit  for  selling  intoxicating  liquor  on  Sunday,  which  charges, 
in  substance,  that  on  a  certain  day,  the  same  being  Sunday,  the  defend- 
ant unlawfully  sold  to  named  persons  a  less  quantity  than  a  quart  of 
intoxicating  liquor,  to  wit,  four  gills  of  beer,  for  the  sum  of  ten  cents, 
to  be  drunk  as  a  beverage,  is  not  bad  for  duplicity  as  also  charging  the 
offence  of  selling  without  a  license. 

Same. — Joint  Sale. — Sufficiency  of  Evidence  to  Establish. — For  evidence  held 
to  show  a  joint  sale  of  intoxicating  liquor  to  two  persons,  by  indirec- 
tion, see  opinion. 
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Same. — Name. —  Variance.— Where  a  sale  to  "  John  Brown  "  is  charged,  and 
the  evidence  shows  that  not  to  he  the  true  name  of  such  person,  but 
that  he  had  formerly  been  a  slave,  belonging  to  a  man  named  Brown, 
by  which  name  he  had  since  been  known,  there  is  no  variance. 

From  the  Marion  Criminal  Court. 

B.  b\  Davis  and  W.  H.  Martz,  for  appellant. 
L.  T.  Michener,  Attorney  General,  J.  L.  Mitchell,  Prose- 
cuting Attorney,  and  J.  II.  Gillett,  for  the  State. 

Niblack,  J. — The  appellant,  Jacob  B.  Henry,  was,  upon 
the  affidavit  of  a  police  officer,  arrested  and  taken  before  the 
mayor  of  the  city  of  Indianapolis,  and  there  tried  and  con- 
victed on  the  charge  of  having  violated  the  provisions  of 
section  2098,  R.  S.  1881.  He  appealed  to  the  criminal  court, 
where  a  motion  to  quash  the  affidavit  was  first  overruled, 
and  he  was  again  tried  and  convicted  of  the  offence  with 
which  he  was  charged. 

Complaint  is  made  here  of  the  overruling  of  the  motion 
to  quash  the  affidavit,  and  of  the  refusal  to  grant  a  new  trial 
for  the  alleged  insufficiency  of  the  evidence  to  sustain  the 
finding  of  the  criminal  court. 

The  affidavit  charged  that  Henry,  "  on  the  10th  day  of 
July,  in  the  year  eighteen  hundred  and  eighty-seven,  at  and 
in  the  city  and  county  aforesaid  (meaning  the  city  of  In- 
dianapolis and  the  county  of  Marion),  did  then  and  there 
unlawfullv  sell  to  Samuel  Watts  and  John  Brown  a  less 
quantity  than  a  quart  of  intoxicating  liquor,  to  wit,  four 
gills  of  beer,  for  the  sum  of  ten  cents,  to  be  drunk  as  a  bev- 
erage, said  10th  day  of  July,  1887,  being  the  first  day  of 
the  week,  and  commonly  called  Sunday,"  as  to  all  which  the 
affiant  was  informed,  and  believed  to  be  true. 

It  is  insisted  that  the  affidavit  contained  what  was  evi- 
dently an  attempted  charge  of  selling  by  retail  intoxicating 
liquor  without  a  license  under  section  5320,  R.  S.  1881,  and 
also  a  charge  of  having  sold  that  kind  of  liquor  on  Sunday 
Vol.  113.— 20 
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in  disregard  of  the  provisions  of  section  2098,  first  above  re- 
ferred to,  and  that,  consequently,  it  was  bad  for  duplicity 
under  the  rules  of  criminal  pleading  recognized  in  the  case 
of  Knopf  v.  State,  84  Ind.  316,  and  other  more  recent  case*. 
Davis  v.  State,  100  Ind.  154. 

The  affidavit  contained,  perhaps,  more  words  than  were 
necessary  for  that  purpose,  but,  as  we  construe  its  allega- 
tions, they  constituted  only  a  charge,  and,  at  the  same  time, 
a  sufficient  charge,  of  unlawfully  selling  intoxicating  liquor 
on  Sunday.  The  motion  to  quash  the  affidavit  was,  there- 
fore, correctly  overruled. 

It  is  further  insisted  that  the  evidence  tended  only  to  prove 
two  separate  sales  of  beer — one  to  Watts  and  the  other  to 
Brown — instead  of  a  joint  sale  to  both  a<*  charged.  It  was 
in  evidence  that  Watts  and  Brown,  two  colored  men,  went 
out  upon  one  of  the  streets  of  the  city  of  Indianapolis  on 
the  afternoon  of  the  10th  day  of  July,  1887,  which  was  Sun- 
day, in  quest  of  something  in  the  nature  of  an  intoxicating 
drink;  that  they  were  directed  to  the  appellant's  saloon,  at 
which  the  front  door  was  closed ;  that  they  went  into  a  hall 
adjoining  the  saloon,  where  they  met  an  old  man,  whoseemetl 
to  have  a  room  in  the  upper  part  of  the  building;  that,  on 
ascertaining  what  they  wanted,  the  old  man  invited  them  up- 
stairs to  a  room  over  the  saloon  ;  that  in  that  room  there  wa- 
what  appeared  to  be  a  peculiar  table,  but  which  was  in  fact 
the  platform  of  an  elevator  or  dumb-waiter,  which  could  be 
pulled  up  and  down  between  that  room  and  the  saloon  below : 
that,  upon  some  kind  of  an  intimation  from  the  old  man* 
Watts  and  Brown  each  put  ten  cents  on  the  dumb-waiter  ami 
stepped  into  an  adjoining  room,  where  they  waited  a  few  min- 
utes, during  which  they  heard  a  creaking  as  if  something  was 
going  down  to,  and  coming  back  from,  the  saloon  below; 
that  upon  being  invited  back  by  the  old  man,  and  returning 
to  the  room  which  they  had  first  entered,  they  found  two 
glasses  filled  with  beer,  and  some  cigars,  on  the  dumb-waiter, 
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instead  of  the  two  ten-cent  pieces ;  that  they  thereupon  drank 
the  beer  and  took  the  cigars  and  left. 

These  facts  clearly  tended  to  prove  a  joint  sale  to  Watts 
and  Brown.  There  was  no  separate  designation  of  anything 
to  either  one  of  them.  It  was  simply  a  sale  of  a  gross 
amount  to  both. 

It  was  shown  by  the  evidence  that  John  Brown  was  not 
the  original  and  true  name  of  the  person  referred  to  by  that 
name  in  the  affidavit,  but  that  this  person  had  formerly  been 
a  slave  and  had  belonged  to  a  man  by  the  name  of  Brown ; 
that  in  this  way  he  had  come  to  be  called,  and  had  accepted 
the  name  of,  John  Brown,  by  which  name  he  had  latterly 
been  known. 

It  is  claimed  that  these  facts  established  a  variance  between 
the  affidavit  and  the  evidence  as  to  the  name  of  one  of  the 
persons  to  whom  the  beer  was  sold.  This  claim  can  not  be 
sustained.  It  is  sufficient  to  allege  the  name  by  which  a  per- 
son is  commonly  or  usually  known,  though  differing  from 
his  true  or  baptismal  name ;  and  where  a  person  has  or  is 
known  by  two  or  more  names,  he  may  be  described  by  either, 
or  any  one  or  all  of  his  names.  Whart.  Crim.  Ev.,  section 
95;  Roscoe  Crim.  Ev.  86;  1  Bishop  Crim.  Proa,  sections 
488,  681,  686;    Walter  v.  State,  105  Ind.  589. 

Where  a  person  is  described  as  being  known  by  different 
names,  proof  of  either  or  any  one  of  such  names  will  be 
sufficient.     Bishop,  supra,  681. 

The  evidence  was  conflicting  upon  that  point,  but  one 
witness  testified  that  the  appellant  was  in  his  saloon  when  the 
beer  was  sold.  There  was,  therefore,  in  all  material  respects, 
evidence  tending  to  sustain  the  finding  of  the  criminal  court. 
Showalter  v.  State,  84  Ind.  562;  StuUzv.  State,  96  Ind.  456; 
Pierce  v.  State,  109  Ind.  535. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  14, 1888. 
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No.  13,097. 

The  Indiana,  Bloomington  and  Western  Railway 

Company  v.  Allen. 

Judgment. — Error  in. — Collateral  Attack. — A  judgment  can  not  be  collat- 
erally impeached  by  a  party  on  the  ground  merely  that  it  is  erroneous. 

Same. — Quieting  Title. — Effect  of  Decree. — Res  Judicata. — A  decree  in  an  ac- 
tion to  quiet  title  effectually  adjudicates  all  claims  to  an  interest  in  the 
land,  whatever  their' form  or  character,  existing  at  the  timelhe  decree 
is  rendered  and  not  protected  by  it. 

Railroad. — Easement. — Quieting  Title. — Res  Judicata. — In  an  action  against 
a  railroad  company  to  quiet  title  to  land  used  as  a  right  of  way,  an 
easement  claimed  by  the  defendant  will  be  cut  off  by  a  decree  in  the 
plaintiff's  favor,  unless  it  be  set  up  and  be  protected  by  the  decree. 

Same. — Appropriation  of  Land. — Damages. — Evidence. — All  damages,  pro- 
spective as  well  as  otherwise,  arising  from  the  appropriation  of  land  by 
a  railroad  company,  must  be  recovered  in  one  action,  and  it  is  proper  to 
prove  all  injuries  that  may  naturally  and  proximately  result  from  the 
construction  and  operation  of  the  road. 

Same.  ■l-  Liability  of  Company  Succeeding  to  Possession  of  Land  Wrongfully 
Taken. — A  railroad  company  which,  as  the  successor  of  a  trespasser, 
comes  into  possession  of  land  in  violation  of  the  rights  of  the  owner,  is 
liable  to  the  latter  for  all  damages  that  may  be  inflicted. 

From  the  Fountain  Circuit  Court. 

C.  W.  Fairbanks,  L.  Nebeker,  H.  H.  Doahterman  and  0. 
Gresham,  for  appellant. 

T.  F.  Davidson,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  seeks  to  re- 
cover damages  from  the  appellant  for  entering  upon  land  and 
using  it  as  a  track  for  its  railroad.  The  facts  stated  in  the 
third  paragraph  of  the  appellant's  answer  are,  in  substance, 
these:  In  1870,  the  Indianapolis,  Crawfordsville  and  Dan- 
ville Railroad  Company  took  aud  appropriated  the  strip  of 
land  in  dispute  and  constructed  a  railroad  thereon.  The 
entry  and  appropriation  were  by  the  license  of  Maria  Brit- 
tingham,  who  was  then  the  owner  of  the  land,  and  is  the  appel- 
lee's grantor.     The  appellant  succeeded  to  all  the  rights  of 
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the  Indianapolis,  Crawfordsville  and  Danville  Railroad  Com- 
pany, and  also  entered  upon  the  land  as  its  successor  by  the 
license  of  Maria  Brittinghain.  The  appellee,  on  acquiring 
title,  at  once  instituted  proceedings  for  the  assessment  of 
damages,  and  damages  were  assessed  in  his  favor.  After  the 
appellant  entered  it  expended  a  large  sum  of  money  in  re- 
placing iron  rails  with  steel  rails. 

The  second  paragraph  of  the  reply  is  addressed  to  the 
third  paragraph  of  the  answer,  and  contains  these  material 
allegations:  That,  at  the  May  term,  1883,  in  an  action  then 
pending  in  the  Fountain  Circuit  Court,  the  appellee,  as  the 
real  plaintiff  in  interest,  obtained  a  judgmeut  against  the 
appellant  upon  the  identical  matters  in  issue,* finally  adjudi- 
cating title  to  be  in  the  appellee  and  quieting  it  in  him;  that 
in  that  action  and  under  the  issues  there  formed  all  the  mat- 
ters were  litigated,  and  finally  determined  against  the  appel- 
lant, the  defendant  to  that  action.  The  third  paragraph  is 
essentially  the  same  as  the  second. 

We  must  determine  the  sufficiency  of  these  replies  upon 
the  facts  averred  in  them  and  confessed  by  the  demurrer. 
We  can  not  yield  to  the  appellant's  assertion  that  it  was  not 
possible  to  adjudicate  the  question  of  license  in  the  action 
referred  to  in  the  replies.  The  replies  aver,  directly  and 
explicitly,  that  it  was  finally  adjudicated,  and  this  the  de- 
murrer admits  to  be  true.  We  can  not,  of  course,  affirm 
that  the  question  was  not  litigated,  or  could  not  be  litigated, 
in  that  action,  in  the  face  of  the  positive  averment  that  it  was 
litigated  and  finally  determined.  We  must  accept  as  true 
the  statements  of  the  pleader.  They  are,  indeed,  confessed 
by  the  demurrer.  If  we  were  to  concede  that  it  was  error 
to  litigate  and  determine  that  question  it  would  do  the  ap- 
pellant no  good,  for,  even  if  there  was  error,  the  judgment 
can  not  be  collaterally  impeached.  This  principle  is  so  well 
established  that  it  is  not  necessary  to  cite  many  authorities, 
and  we  content  ourselves  with  referring  to  one  very  late  case 
upon  the  question.     Walker  v.  Hill,  111  Ind.  223. 
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The  appellant's  counsel,  however,  are  in  error  in  assuming 
that  the  question  of  the  right  or  interest  of  their  client  could 
not  have  been  litigated  in  the  action  to  quiet  title,  for  it 
could  have  been  there  litigated  and  determined.  Indiana, 
etc.,  R.  W.  Co.  v.  Allen,  post,  p.  581. 

The  right  claimed  by  the  appellant  is  in  the  nature  of  an 
easement,  and  this  right  it  was  challenged  to  present  and  litigate 
in  the  former  action.  If  it  had  a  valid  interest  of  that  nature 
in  the  land,  it  could  unquestionably  have  established  it  and 
secured  a  decree  protecting  it.  In  Davidson  v.  Nicholson,  59 
Ind.  411,  it  was  held  that  an  action  would  lie  to  quiet  title 
to  an  easement,  and  from  the  case  of  Morgan  v.  Moore,  3 
Gray,  319,  this  court  quoted  with  approval  the  language  used 
bv  that  court  with  reference  to  the  owner  of  a  servient  and 
the  owner  of  a  dominant  estate :  "  Each  can  maintain  an 
action  to  vindicate  and  establish  his  right;  the  former  to  pro- 
tect and  enforce  his  seizin  in  fee ;  the  latter  to  prevent  a  dis- 
turbance of  his  easement."  It  is  obvious  that  it  would  defeat 
the  purpose  of  the  statute  and  much  abridge  its  usefulness 
if  it  were  held  that,  notwithstanding  a  decree  quieting  title 
in  the  plaintiff,  a  defendant  might  subsequently  assert  that 
he  owned  an  interest  in  the  nature  of  an  easement.  We  col- 
lected many  authorities  in  the  Indiana,  etc.,  R.  \V.  Co.  v. 
Allen,  supra,  in  support  of  the  doctrine  that  a  decree  in  an 
action  to  quiet  title  effectually  adjudicated  all  claims  to  ao 
interest  in  the  land,  whatever  their  character,  existing  at  the 
time  the  decree  was  rendered  and  not  protected  by  it.  A 
general  decree  in  an  action  to  quiet  title  settles  all  questions 
affecting  the  right  of  the  owner  to  enjoy  his  land,  whatever 
their  form  or  character.  We  can  find  no  decision  asserting 
a  different  doctrine,  nor  have  counsel  referred  us  to  a  single 
case  that  suggests  a  different  rule. 

The  fifth  paragraph  of  the  reply  is  addressed  to  so  much 
of  the  third  paragraph  of  the  answer  as  relies  on  the  pro- 
ceedings for  the  assessment  of  damages  to  defeat  this  action. 
What  was  said  in  the  ease  of  Indiana,  etc.,  R.  W.  Co.  v.  Allen, 
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#upra,  fully  disposes  of  the  question  presented  by  the  de- 
murrer to  this  reply. 

The  appellee  has  removed  the  barrier  which  stood  between 
him  and  a  recovery  in  the  first  proceeding  instituted  by  him, 
for  he  has  both  an  assignment  of  the  cause  of  action  and  a 
warranty  deed.  It  was  for  want  of  the  assignment  of  the 
claim  for  damages  that  he  was  defeated  in  that  proceeding. 
Indiana,  etc.,  R.  W.  Co.  v.  Allen,  100  Ind.  409. 

It  is  settled  law,  that  all  damages  arising  from  the  appro- 
priation of  land  by  a  railroad  company  must  be  recovered  in 
one  action,  for  successive  actions  can  not  be  prosecuted.  City 
of  Lafayette  v.  Nagle,  post,  p.  425 ;  City  of  Terre  Haute  v. 
Hudnut,  112  Ind.  542;  City  of  North  Vernon  v.  Voegler,lOS 
Ind.  314,  and  cases  cited. 

It  was,  therefore,  proper  for  the  appellee  to  prove  all  in- 
juries that  might  naturally  and  proximately  result  from  the 
construction  and  operation  of  the  appellant's  railroad.  Of 
course,  remote  damages,  and  those  that  could  not  reasonably 
be  expected  to  result,  can  not  be  recovered,  nor  can  such  as 
are  purely  speculative.  It  may  be  true  that  the  witnesses 
referred  to  by  the  appellant  may  have  embraced  in  their  esti- 
mates some  improper  elements,  but  this  did  not,  when,  as 
here,  developed  on  cross-examination,  render  their  entire  tes- 
timony incompetent.  What  was  improper  might  have  been 
struck  out  on  motion,  or  eliminated  by  proper  instructions. 
It  is,  however,  evident  from  what  we  have  said  that  the  fact 
that  prospective  damages  were  included  in  the  estimate  of 
the  witnesses  did  not  make  it  proper  to  exclude  those  esti- 
mates from  the  consideration  of  the  jury ;  on  the  contrary,  it 
is  well  settled  that  such  damages,  when  natural  and  proxi- 
mate, are  recoverable. 

The  appellant  acquired  no  rights  from  its  predecessor,  for 
it  was  a  trespasser.  As  the  appellant  is  in  possession  of  the 
land  in  violation  of  the  right  of  the  appellee,  it  must  pay  all 
the  damages  it  has  inflicted  upon  him.  This  has  been  so  de- 
cided, and  we  feel  sure  that  the  decisions  are  sound.     Lake 
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Erie,  etc.,  R.  W.  Co.  v.  Griffin,  92  Ind.  487 ;  Lake  Erie,  ete.t 
R.  W.  Co.  v.  Griffin,  107  Ind.  464;  Bloomfield  R.  R.  Co. 
v.  Van  Slike,  107  Ind.  480 ;  Bloomfield  R.  R.  Co.  v.  Grace, 
112  Ind.  128.  The  same  general  principle  is  elsewhere 
asserted.  Pierce  Railroads,  167;  Donald  v.  St.  Louis,  etc, 
R.  R.  Co.,  52  Iowa,  411. 

It  is  argued  that  the  dismissal  of  the  proceedings  for  the 
assessment  of  damages  was  erroneously  directed.  It  is  doubt- 
ful whether  this  assumption  can  be  maintained;  indeed,  the 
authorities  seem  to  hold  otherwise.  Pittsburgh,  etc.,  R.  W. 
Co.  v.  Swinney,  97  Ind.  586  ;  Brokaw  v.  City  of  Terre  Hautey 
97  Ind.  451 ;  Bensley  v.  Water  Company,  73  Am.  Dec.  575 ; 
Mills  Eminent  Domain  (2d  ed.),  section  311.  But,  if  it  were 
granted  that  the  court  erred  in  dismissing  the  proceedings, 
that  error  would  be  of  no  avail  in  this  collateral  proceeding. 
An  erroneous  judgment  stands  as  between  the  parties  until 
overthrown  by  a  direct  attack. 

It  may  be,  that  when  the  question  is  properly  presented  it 
will  be  held  that  the  appellee,  by  insisting  upon  his  right  to 
damages,  has  waived  his  right  to  enforce  the  judgment  in  the 
action  to  quiet  title.  If  he  elects  to  accept  damages  he  can 
not,  unless  the  case  is  taken  out  of  the  general  rule,  disturb 
the  appellant's  possession,  for  he  can  not  be  allowed  to  occupy 
inconsistent  positions.  Bigelow  Estoppel,  642.  But  this 
question  is  not  now  so  presented  that  we  can  authoritatively 
decide  it. 

If  the  appellant  had  elected  to  abide  by  the  judgment  for 
damages,  and  had  yielded  to  it,  it  would  be  very  doubtful 
whether  this  action  could  be  maintained,  for  we  incline  to 
the  opinion  that  the  appellee  could  not  split  his  cause  of  ac- 
tion ;  but  the  question  is  not  properly  presented  to  us,  and  we 
do  not  decide  it. 

We  can  not  say  that  the  damages  are  excessive,  and,  there- 
fore, decline  to  disturb  the  verdict  on  that  ground. 

Judgment  affirmed. 

Filed  Feb.  14, 1888. 
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Rigney,  Trustee,  v.  Fischer. 

Mandamus.— Drainage  Commissioner.— Power  to  Construct  Bridge  Over  Ditch 
at  Highway  Crossing. — Township. — Assessment  Against. — A  drainage  com- 
missioner appointed  under  the  act  of  1885  (Acts  of  1885,  p.  129)  has 
no  power,  by  virtue  of  that  or  any  other  act,  to  build  a  bridge  over  a 
drain  constructed  by  him  across  a  public  highway  and  pay  for  it  out  of 
the  fund  resulting  from  assessments  against  the  township  and  land- 
owners benefited  by  the  ditch,  and  hence  mandamus  to  compel  its 
construction  by  such  commissioner  will  not  lie. 

From  the  Vigo  Superior  Court. 

T.  W.  Harper,  T.  A.  Foley,  P.  Foley  and  L.  D.  Leveque, 
for  appellant. 

W.  W.  Rumsey,  for  appellee. 

Zollars,  J. — By  a  proper  proceeding  under  the  drainage 
act  of  1885,  Acts  of  1885,  p.  129,  the  superior  court  of  Vigo 
county  established  a  drain  in  Honey  Creek  township  of  that 
county.  The  drain  was  constructed  by  appellee,  one  of  the 
drainage  commissioners,  to  whom  the  work  was  assigned  by 
the  court.  As  established  and  constructed,  the  drain  crosses 
a  highway  in  the  township,  at  which  crossing  it  is  twenty- 
five  feet  wide  at  the  top,  twelve  feet  at  the  bottom,  and 
three  and  three-quarters  feet  deep.  A  bridge  over  the  drain 
is  necessary  to  a  proper  use  of  the  highway,  and  its  erec- 
tion will  cost  $500.  The  township  was  assessed  $1,095. 
Whether  the  amount  thus  assessed  against  the  township  was 
for  benefits  to  this  highway,  or  whether  for  benefits  to  it 
and  other  highways  in  the  township,  is  not  stated.  No  ob- 
jection, however,  is  made  to  the  assessment. 

The  amount  of  assessments  now  in  the  hands  of  appellee 
as  the  drainage  commissioner  who  constructed  the  drain,  and 
the  assessments  yet  collectible,  is  $1,500. 

Stating  the  above  facts  in  his  complaint,  appellant,  as  the 
township  trustee,  asks  for  a  writ  of  mandamus  to  compel 
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appellee  to  build  a  bridge  over  the  drain  where  it  crosses  the 
highway.  A  demurrer  was  sustained  to  the  complaint  be- 
low, and  for  a  reversal  of  that  ruling  appellant  prosecutes 
this  appeal. 

Conceding  that  the  act  of  188-5,  supra,  does  not  expressly 
require  a  drainage  commissioner  constructing  a  drain  to 
build  bridges  on  highways  crossed  by  it,  appellant's  counsel 
contend  that  the  building  of  such  bridges  is  a  duty  of  such 
drainage  commissioner,  resulting  from  "his  office,  trust  or 
station." 

Neither  the  act  of  1885,  supra,  nor  any  other  statute, 
makes  it  the  duty  of  appellee,  as  the  drainage  commissioner, 
under  the  circumstances  of  this  case,  to  build  bridges  upon 
public  highways  crossed  by  drains  constructed  by  him,  nor 
does  that  dutv  result  from  his  office.  It  was  his  dutv  to 
construct  the  drain  as  ordered  bv  the  court,  but  we  know 
of  no  authority  which  he  has  to  construct  the  bridge  over 
the  drain.  He  has  no  fund  which  he  can  use  for  that  pur- 
pose. Assessments  were  made  upon  lands  benefited  by  the 
drain  for  the  purpose  of  raising  a  fund  with  which  to  con- 
struct it,  and  the  statute  expressly  provides  how  that  fund 
shall  be  applied  and  expended.  The  law  provides  for  the 
construction  of  bridges  upon  public  highways  by  funds 
raised  by  taxation  upon  all  the  taxpayers  of  the  munici- 
pality, and  not  by  assessments  against  a  few.  Appellee, 
as  the  drainage  commissioner,  has  no  fund  except  that  ob- 
tained by  an  assessment  upon  a  limited  number,  and  assessed 
for  the  specific  purpose  of  constructing  the  drain. 

The  bridge  is  not  shown  to  be  or  to  have  been  regarded 
by  the  drainage  commissioners  or  by  the  court  as  a  necessary 
part  of  the  drain.  To  compel  appellee,  as  the  drainage  com- 
missioner, to  use  the  assessments  made  for  the  purpose  of 
constructing  the  drain  in  the  erection  of  the  bridge  over 
the  drain  would  not  only  turn  those  assessments  from  the 
purpose  for  which  they  were  made,  but  would  also  impose 


NOVEMBER  TERM,  1887.  315 

Rigney,  Trustee,  v.  Fischer. 

upon  a  few  land-owners  a  burden  which  the  law  contem- 
plates shall  be  borne  by  the  taxpayers  at  large. 

For  aught  that  is  shown,  the  commissioners,  in  making 
the  assessment  against  appellant,  as  township  trustee,  for 
benefits  to  highways,  may  have  considered  the  fact  that  a 
bridge  would  be  rendered  necessary  by  the  construction  of 
the  drain,  and  for  that  reason  made  the  assessment  less  than 
it  otherwise  would  have  been.  On  the  other  hand,  the  drain 
may  be  a  damage  to  the  highway.  However  that  may  be, 
the  drainage  commissioner  has  no  authority  to  compensate 
for  such  damage  by  constructing  a  bridge.  A  drain  may  cut 
through  a  private  way  and  render  a  bridge  necessary,  but  the 
drainage  commissioner  has  no  authority  to  build  the  bridge. 

Without  further  extending  this  opinion,  our  conclusion  is, 
that  appellee,  as  the  drainage  commissioner,  has  no  authority, 
to  determine  the  necessity  for  the  bridge,  nor  the  sort  of 
bridge,  if  one  is  necessary,  that  should  be  built,  and  has  no 
fund  that  he  can  use  in  the  erection  of  the  bridge;  in  short, 
that  he  has  no  authority  to  erect  the  bridge.  Those  ques- 
tions must  now  be  settled,  and  the  bridge  be  built,  if  built 
at  all,  by  some  person  or  body  authorized  to  do  so  by  the 
statutes. 

Whether  or  not,  in  any  case,  a  bridge  may  be  determined 
upon  in  advance  as  a  necessary  part  of  a  drain,  and  in  pur- 
suance of  that  determination  be  constructed  by  the  drainage 
commissioner  in  charge  of  the  work,  under  the  direction  of 
the  court,  is  a  question  which  we  need  not,  and  do  not  here, 
decide. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  15, 1888. 
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Neeley  v.  Searight  et  al. 

Mechanic's  LiIlN. — Complaint  to  Foreclose. — Furnishing  Material*  for  Build- 
ing.— A  complaint  to  foreclose  a  mechanic's  lien  which  avers  that  the 
defendant  employed  a  named  person  to  erect  a  dwelling-house  upon  a 
particularly  described  lot,  that  the  contractor  procured  certain  mate- 
rials from  the  plaintiffs  to  be  used  in  the  erection  of  the  dwelling-hou^. 
tha,t  they  were  so  used,  and  that  the  plaintiffs  notified  the  defendant 
that  they  were  furnishing  them,  sufficiently  shows  that  the  materials 
were  furnished  for  and  used  in  the  erection  of  the  house. 

Same. — Married  Woman. — Improvements  by  Order  of  Husband. — To  such  a 
complaint,  an  answer  by  the  defendant  that  she  was  a  married  woman 
at  the  time  the  improvements  were  made  on  her  lot,  and  that  thev  were 
made  by  order  of  her  husband,  without  her  consent  in  writing,  is  bad. 

Same. — Mateiials  Furnished  to  Contractor. — It  is  not  necessary,  in  order  that 
a  lien  may  be  acquired  for  materials  furnished,  that  the  materials  should 
be  furnished  under  a  contract  immediately  with  the  owner  or  his  agent; 
but,  if  the  notice  required  by  statute  he  given,  it  is  sufficient  if  thev  are 
furnished  to  a  contractor. 

Same. — Contractor's  Implied  Authority. — Where  the  owner  makes  an  agree- 
ment with  a  contractor  for  the  erection  or  repair  of  a  building,  the  lat- 
ter is  thereby  given  authority  to  procure  such  materials  and  employ 
such  subcontractors  and  agents  as  may  be  necessary  to  accomplish  the 
work. 

Sake. —Notice  to  Oxcner  that  Materials  are  Being  Furnished, — Requirement*  </. 
— The  notice  required  by  section  5  of  the  act  of  March  6th,  1883  (Acts 
of  1883,  p.  140),  to  be  given  to  the  owner  or  his  agent  that  work  is  being 
done  for  or  that  materials  are  being  furnished  to  the  contractor,  maybe 
by  parol,  but  it  must  be  such  an  affirmative  act  or  declaration  as  will  put 
the  owner  on  his  guard. 

Same. — Notice  by  Matter  in  Pais. — Mere  personal  knowledge  of  the  owner, 
obtained  by  matter  in  paisj  that  persons  are  performing  labor  for  or  fur- 
nishing materials  to  the  contractor,  does  not  supply  the  statutory  notice 
upon  which  a  mechanic's  lien  may  be  predicated. 

Same. — Notice  of  Intention  to  Hold  Lien. — Itemized  Account. — It  is  not  neces- 
sary that  the  notice  filed  in  the  recorder's  office  of  an  intention  to  hold 
a  lien  should  contain  an  itemized  statement  of  the  account;  but  it  is 
sufficient  if  there  is  a  statement  of  the  specific  amount  for  which  the 
lien  is  claimed. 


From  the  Montgomery  Circuit  Court. 
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iV".  P.  iJ.  Proctor,  for  appellant. 
Jtf.  W^  Bruner,  for  appellees. 

Mitchell,  C.  J. — This  appeal  involves  the  regularity  of 
a  proceeding  to  .foreclose  a  mechanic's  lien  which  Searight  & 
Co.,  plaintiffs  below,  are  alleged  to  have  acquired  upon  the 
real  property  of  Martha  E.  Neeley,  in  pursuance  of  the  stat- 
ute concerning  liens  of  mechanics,  laborers  and  material  men, 
approved  March  6th,  1883.  Acts  of  1883,  p.  140.  There  was 
a  decree  in  the  court  below  enforcing  the  lien. 

The  complaint  is  assailed  because  it  does  not  show,  so  the 
appellant  contends,  that  the  materials,  for  the  price  of  which 
the  plaintiffs  below  claimed  a  lien,  had  been  furnished  by  them 
/or  the  erection  of  the  house  mentioned  in  the  complaint. 

While  the  averments  in  that  regard  are  not  as  direct  and 
specific  as  they  might  have  been,  they  are  nevertheless  suf- 
ficient. 

Relevant  to  that  subject,  the  averments  are  to  the  effect  that 
in  the  year  1883  the  defendant,  Mrs.  Neeley,  employed  Will- 
iam D.  Gault  to  erect  a  dwelling-house  and  other  structures 
for  her  on  her  lot,  which  is  particularly  described,  and  that 
Gault  procured  from  the  plaintiffs  certain  materials  to  be  used 
in  the  erection  of  the  dwelling-house,  and  that  the  materials 
so  procured  were  thus  used. 

It  is  averred  further  that  the  plaintiffs,  at  and  before  they 
furnished  the  materials  to  the  contractor,  notified  the  defend- 
ant that  they  were  furnishing  them. 

Taking  these  averments  all  together,  and  the  inference 
necessarily  arises  that  the  materials  were  furnished  for,  and  used 
in,  the  erection  of  the  dwelling.  Lawton  v.  Case,  73  Ind.  60. 

The  second  proposition  upon  which  a  reversal  is  urged  is 
that  the  complaint  is  insufficient,  because,  as  has  already  been 
seen,  it  avers  that  Mrs.  Neeley  employed  Gault  to  erect  the 
house  for  her,  and  that  the  plaintiffs  furnished  the  materials, 
for  which  they  are  seeking  to  enforce  a  lien  against  the  de- 
fendant's lot,  to  Gault,  and  not  upon  any  contract  with  the 
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defendant  or  her  duly  authorized  agent;  hence,  it  is  said,  un- 
der section  2  of  the  act  of  March  6th,  1883,  the  lien  does 
not  extend  to  Mrs.  Neeley's  interest  in  the  lot. 

Section  1  of  the  above  mentioned  act  declares,  in  effect, 
that  mechanics,  and  all  persons  performing  labor  or  furnish- 
ing material  for  erecting  or  repairing  any  house  or  other 
building,  may  have  a  lien  on  the  house  or  building  erected 
or  repaired,  and  also  upon  the  interest  of  the  owner  of  the 
lot  or  land  on  which  the  building  stands,  to  the  extent  of  the 
value  of  any  labor  done  or  materials  furnished. 

Section  2  limits  the  lien  thus  provided  for,  and  reads  as 
follows :  "  Such  lien  shall  not  extend  to  the  interest  of  the 
owner  in  the  lot  or  land,  unless  the  contract  was  with  such 
owner  or  his  authorized  agent;  and  when  the  contract  is 
made  with  the  tenant  alone,  the  lien  shall  only  extend  to  the 
amount  of  his  interest  in  such  lot  or  land." 

Sections  3  and  4  make  provision  for  giving  and  recording 
notice  of  the  intention  to  hold  a  lien,  and  of  the  effect  thereof. 

Section  5  provides  as  follows:  "  To  enable  the  mechanic  or 
other  person  furnishing  materials  or  performing  labor,  as 
above  provided,  to  a  contractor,  to  acquire  such  lien,  he  must 
at  or  before  the  time  he  furnishes  the  material  or  performs 
the  labor,  notify  the  owner  or  his  agent  that  he  is  furnishing 
the  materials  or  performing  the  work  for  the  contractor." 

While  it  may  be  taken  as  settled  that  the  right  to  acquire 
a  lien  under  the  mechanic's  lien  law  grows  out  of  the  feet 
of  materials  furnished  or  labor  performed  under  a  contract 
with  the  owner  or  his  agent,  it  does  not  follow  that  the  owner 
must  have  contracted  with  each  particular  laborer  or  material 
man,  in  order  that  each  may  acquire  a  lien  under  the  statute. 
The  building  must  be  erected  by  the  authority  and  direction 
of  the  owner  of  the  land.  Something  more  than  mere  in- 
active consent  on  the  owner's  part  is  necessary  in  order  that 
a  lien  may  be  acquired  as  against  him, -and  unless  the  owner 
or  his  agent  has  entered  into  a  contract,  either  express  or 
implied,  with  some  one,  for  the  doing  of  the  work,  his  or  her 
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interest  can  not  be  bound  by  the  assertion  of  a  lien.  Hop- 
kins v.  Hudson,  107  Ind.  191,  and  cases  cited  ;  Colter  v.  Frese} 
45  Ind.  96  ;  Miller  v.  Hollingsworth,  33  Iowa,  224 ;  Cornell 
v.  Barney,  94  N.  Y.  394. 

Where  the  owner  makes  an  agreement  with  a  contractor 
for  the  erection  or  repair  of  a  building,  contemplated  by  the 
statute,  the  contractor,  by  necessary  implication,  is  thereby 
given  authority  to  procure  such  materials,  and  employ  such 
subcontractors  and  agents,  as  are  necessary  to  accomplish  the 
work.  The  law  implies  the  consent  of  the  owner  that  the 
contractor  should  take  such  steps  toward  the  completion. of 
the  work  as  the  necessities  of  the  occasion  demand.  Parker 
v.  Bell,  7  Gray,  429;  Weeks  v.  WalcoU,  15  Gray,  54;  Clark' 
v.  Kingsley,  8  Allen,  543;  Phillips  Mech.  Liens,  sections  52, 
65;  Overton  Liens,  section  564. 

If  the  person  performing  labor  or  furnishing  materials  to 
the  contractor  notify  the  owner  or  his  agent,  at  or  before  the 
time  he  performs  the  labor  or  furnishes  the  materials,  that 
he  is  furnishing  materials  or  performing  work  for  the  con- 
tractor, and  afterwards  files  written  notice  of  his  intention 
to  hold  a  lien  as  provided  by  the  statute,  the  lien  attaches  by 
operation  of  law.  By  this  means  persons  who  perform  labor 
or  furuish  materials  which  enter  into  the  construction  or  re- 
pair of  buildings,  and  enhance  the  value  of  the  owner's 
property,  are  afforded  the  opportunity  of  protecting  them- 
selves, without  detriment  to  the  owner,  by  securing  a  lien 
upon  the  property  which  is  being  improved  by  their  labor 
and  materials,  under  the  authority  and  by  the  direction  of 
the  owner. 

The  notice  required  to  be  given  at  or  before  the  time  the 
labor  is  performed  or  materials  furnished  may  be  by  parol. 
Vinton  v.  Builders,  etc.,  Ass'n,  109  Ind.  351.  The  purpose 
of  this  notice  is  to  enable  the  owner  to  take  such  steps  for 
his  own  protection  as  he  may  deem  prudent  and  necessary, 
under  the  terms  of  his  contract  with  the  contractor,  so  as 
not  to  be  compelled  to  pay  twice  for  the  same  benefit  or  im- 
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provement.  Gibson  v.  Lenane,  94  N.  Y.  183;  Stetoart  v. 
Wright,  52  Iowa,  335;   Gilchrist  v.  Anderson,  59  Iowa,  274. 

It  follows  from  what  has  preceded,  that  the  complaint  was 
not  demurrable  because  it  appeared  therein  that  the  materials 
for  which  the  lien  was  claimed  were  furnished  to  a  contractor, 
and  not  upon  a  contract  immediately  with  the  owner  or  his 
agent. 

It  is  claimed  further,  that  the  lien  did  not  become  effectual 
because  the  notice  filed  in  the  recorder's  office,  a  copy  of 
which  is  set  out  in  the  complaint,  did  not  embrace  an  item- 
ized statement  of  the  account  upon  which  the  alleged  lien 
was  founded.  The  written  notice  contained  a  statement  of 
the  specific  amount  for  which  a  lien  was  claimed.  It  was 
not  necessary  that  there  should  have  been  an  itemized  state- 
ment of  the  account.  Peek  v.  Hensley,  21  Ind.  344;  Schnei- 
der v.  Kolthoff,  59  Ind.  568. 

The  record  shows  that  an  itemized  account  was  filed  as  an 
exhibit  with  the  complaint.  There  was  no  error  in  overrul- 
ing the  demurrer  to  the  complaint. 

The  second  paragraph  of  Mrs.  Neeley's  separate  answer,  to 
which  the  court  sustained  a  demurrer,  set  up,  in  substance, 
that  she  was  a  married  woman  at  the  time  the  improvements 
were  made  on  her  lot,  and  that  they  were  made  by  order  of 
her  husband,  without  her  consent  thereto  in  writing. 

If  the  above  answer  set  up  anything  in  the  nature  of  a 
defence,  it  was  nothing  but  what  could  have  been  proved  un- 
der the  general  denial.  The  facts  pleaded,  however,  fell  for 
short  of  constituting  a  defence.  The  complaint  proceeded 
upon  the  theory  that  Mrs.  Neeley  had  employed  Gault  to 
furnish  the  materials  and  erect  a  house  on  her  lot.  By  way 
of  confession  and  avoidance  of  the  complaint,  the  answer 
sets  up,  in  effect,  that  the  improvement  was  made  bv  order 
of  the  defendant's  husband,  and  without  her  consent  in  writ- 
ing.    That  was  no  sufficient  answer. 

Finally,  it  is  insisted  that  the  evidence  fails  to  show  that 
the  plaintiffs  notified  the  defendant  or  her  agent,  at  or  before 
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the  time  of  furnishing  the  materials,  that  they  were  furnish- 
ing the  materials  to  the  contractor. 

Without  setting  out  the  evidence  in  any  detail,  it  is  suffi- 
cient to  say  it  shows  beyond  doubt  that  both  Mrs.  Neeley  and 
her  husband  had  knowledge  that  the  plaintiffs  were  furnish- 
ing materials  for,  and  doing  work  in  connection  with,  the 
building.  % 

It  may  be  inferred  that  the  defendant's  husband,  who,  un- 
der the  evidence,  may  well  have  been  regarded  as  her  agent, 
was  present  when  the  contractor  and  one  of  the  plaintiffs 
arranged  for  some  of  the  work  and  material.  Both  Mrs. 
Neeley  and  her  husband  saw  the  plaintiffs'  workmen  engaged 
in  the  work  on  the  house.  There  is,  however,  no  testimony 
whatever  showing  that  the  plaintiffs  "  notified  "  the  appellant 
or  her  agent  that  they  were  performing  work  for  and  furnish- 
ing materials  to  Gault,  the  contractor,  unless  the  fact  that  the 
appellant  and  her  husband  acquired  knowledge  by  matter  in 
pais  that  Gault  was  obtaining  materials  from  them,  and  that 
they  were  performing  labor,  can  be  accepted  as  such  notifica- 
tion as  the  statute  contemplates.  To  so  hold  would  disap- 
point the  purpose  of  the  statute,  and  fritter  away  its  bene- 
ficial provisions. 

It  seems  clear  beyond  question,  that  to  enable  persons  who 
perform  labor  for  or  furnish  materials  to  a  contractor  to  as- 
sert a  lien  against  the  interest  of  the  owner,  with  whom  they 
stand  in  no  direct  personal  privity  of  contract,  something 
more  is  required  than  that  the  person  asserting  the  lien  should 
be  able  to  show  knowledge  on  the  part  of  the  owner  or  his 
agent  that  the  labor  was  being  performed  or  the  materials 
furnished  by  him. 

The  section  of  the  statute  under  consideration  puts  a  lim- 
itation or  condition  upon  the  right  of  persons  who  furnish 
materials  or  perform  labor  for  a  contractor  to  acquire  a  lien 
on  the  owner's  property.  The  statutory  limitation  or  condi- 
tion which  enables  persons  thus  situate  to  acquire  a  lien  con- 
Vol.  113.— 21 


1 


322  SUPREME  COURT  OF  INDIANA, 


Neeley  r.  Searight  ei  al. 


fines  it  to  those  who  "  notify  the  owner  or  his  agent,"  at  or 
before  the  time  of  furnishing  the  materials  or  performing  the 
work,  that  they  are  furnishing  materials  or  performing  work 
for  the  contractor. 

It  is  a  familiar  rule,  that,  where  one  seeks  to  avail  himself 
of  the  benefits  of  a  statute,  he  must  bring  himself  fairly 
within  its  provisions  by  complying  witlf  its  terms.  The 
initiatory  step  in  the  acquisition  of  a  statutory  lien  by  a  mate- 
rial-man who  furnishes  material  to  a  contractor  is  to  notifr 
the  owner  or  his  agent  of  the  fact  at  or  before  the  time  the 
materials  are  furnished.  Mere  personal  knowledge  of  the 
owner,  obtained  by  matter  in  pais,  that  persons  are  perform- 
ing labor  or  furnishing  materials  to  the  contractor,  does  not 
supply  a  statutory  notice  upon  which  the  person  performing 
the  labor  or  furnishing  the  materials  can  predicate  a  mechanic's 
lien  on  the  owner's  property. 

The  provision  of  the  statute  which  requires  those  who  de- 
sire to  acquire  a  lieu  on  the  property  to  notify  the  owner  is 
a  salutary  one,  not  only  for  the  benefit  of  the  owner,  but  of 
the  laborer  and  material  man  as  well.  In  order,  therefore, 
to  create  the  lien,,  it  is  a  fundamental  requirement  that  the 
owner  be  notified  as  the  statute  requires,  and,  while  no  par- 
ticular form  of  notice  is  prescribed,  it  must  be  by  some  affirm- 
ative act  or  declaration  which  puts  the  owner  on  his  guard,  or 
warns  him  that  the  initiatory  step  to  the  acquisition  of  a  lien 
is  being  taken.  Robbins  v.  Blevim,  109  Mass.  219;  Phil- 
lips Mech.  Liens,  section  338. 

The  conclusion  is,  that  the  evidence  failed  to  show  that  the 
plaintiffs  notified  the  appellant  or  her  agent  in  such  manner 
as  was  necessary  to  enable  them  to  acquire  a  lien. 

Judgment  reversed,  with  costs. 

Filed  Feb.  15, 1888. 
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No.  13,014. 

Wood  et  al.  v.  Robertson  et  al. 

Will. — Construction. — Life- Estate. — Power  of  Disposition. —  Vested  Remainder. 
— Taking  Per  Stirpes.  —A  testator  devised  all  his  property  to  his  wife  for 
life,  directing  that  at  her  death  what  remained  of  his  estate,  in  her 
hands,  should  be  equally  divided  among  his  children  then  living  and 
the  descendants  of  such  as  might  be  dead,  share  and  share  alike,  taking 
into  consideration  all  advancements,  whether  made  by  himself  or  wife. 
If  it  should  be  necessary  in  order  to  pay  debts  or  to  make  advance- 
ments, the  wife,  who  was  named  as  executrix,  was  empowered  to  sell 
all  or  any  part  of  the  property,  upon  such  terms  as  she  should  think 
proper. 

Held,  that  the  will  devises  to  the  wife  an  estate  for  life,  with  a  specific 
power  of  disposition,  and  gives  to  the  testator's  children  living  at  her 
death,  and  the  descendants  of  such  as  were  then  dead,  a  vested  remain- 
der, and  that  the  latter  take  per  stirpes  and  not  per  capita. 

From  the  Monroe  Circuit  Court. 

Ji  P.  Baker,  J.  W.  Buskirk  and  H.  C.  Duncan,  for  ap- 
pellants. 

IF.  P.  Rogers  and  J.  E.  Henley,  for  appellees. 

Elliott,  J. — The  provisions  of  the  will  over  which  this 
controversy  is  waged  are  these :  "  I  give  and  devise  to  my 
beloved  wife  the  farm  on  which  I  now  reside,  as  well  as  all 
my  other  real  estate  of  which  I  may  die  legally  possessed ;  also, 
all  the  personal  property  of  whatever  description  of  which  I 
may  die  the  owner,  to  have  and  to  hold  during  her  natural  life ; 
and  at  her  death  it  is  my  will  that  whatever  remains  of  my 
estate,  whether  real  or  personal  property,  in  the  hands  of  my 
wife,  shall  be  equally  divided  among  my  children  then  living 
and  the  descendants  of  such  as  may  be  dead,  share  and  share 
alike,  taking  into  consideration  all  advancements  which  may 
have  been  made  either  by  myself  or  my  wife.  I  do  hereby 
nominate  and  appoint  my  beloved  wife  executrix  of  this,  my 
last  will  and  testament.  I  authorize  and  empower  her,  if  it 
shall  be  necessary  in  order  to  pay  my  debts  or  to  make  ad- 
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vancements  to  ray  children,  to  sell  by  private  sale,  or  in  such 
manner  and  upon  such  terms  of  credit  as  she  may  think 
proper,  all  or  any  part  of  my  real  estate  or  personal  prop- 
erty, or  both,  and  deed  to  purchasers  to  execute,  acknowledge 
and  deliver  in  fee  simple." 

The  testator  intended  by  this  will  to  devise  to  his  wife  an 
estate  for  life,  and  to  give  his  children  living  at  her  death, 
and  the  descendants  of  such  as  were  then  dead,  a  vested  re- 
mainder. 

It  is  true,  the  testator  added  to  the  life-estate  a  power  of 
disposition,  but  this  does  not  change  the  effect  of  the  will 
upon  property  remaining  in  the  possession  of  the  widow  at 
the  time  of  her  death.  There  is  not  here,  as  in  Van  Gorder 
v.  Smith,  99  Ind.  404,  an  absolute  power  of  disposition  ;  on 
the  contrary,  the  power  is  limited  to  a  designated  purpose. 
The  clear  implication  is.  that  the  uncousumed  property  vest> 
in  the  children  living  at  the  time  of  the  widow's  death,  and 
the  descendants  of  those  that  were  then  dead.  Goudie  v.  John- 
ston, 109  Ind.  427;  Giles  v.  Little,  104  U.  S.  291 ;  Green  v. 
Hewitt,  97  111.  113  (37  Am.  R.  102). 

If  this  conclusion  be  not  correct,  then  all  the  provisions 
of  the  will  concerning  advancements,  as  well  as  the  clear 
provision  directing  what  disposition  shall  be  made  of  prop- 
erty in  the  hands  of  the  widow  at  the  time  of  her  death, 
must  be  thrust  aside  as  meaningless.  But  these  provisions 
•  are  not  without  meaning,  and  were  not  idly  written  in  the 
will,  nor  were  they  employed  by  mistake,  and  they  can  not, 
therefore,  be  disregarded.  Shimer  v.  Mann,  99  Ind.  190  (50 
Am.  R.  82). 

If  the  widow  took  the  entire  estate,  then  there  would  be 
no  force  in  the  provision  respecting  the  disposition  of  the 
property  in  her  hands  at  her  death,  so  that  the  only  reason- 
able conclusion  is  that  she  took  a  life-estate,  with  power  of 
disposition,  for  the  specific  purpose  of  paying  debts  aud  mak- 
"  ing  advancements.  If  this  was  her  whole  estate  and  interest, 
then,  of  necessity,  the  remainder  must  go,  as  the  will  directs, 
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to  the  living  children  and  the  descendants  of  the  dead.  The 
nature  of  the  remainder  is,  therefore,  not  affected  by  the 
power  of  disposition  given  the  life  tenant,  although  the  ex- 
ercise of  the  power  might  change  the  property  in  which  the 
remainder  would  vest.  The  power  conferred  on  the  life 
tenant  does  not  change  the  character  of  the  estate  in  expect- 
ancy, for  that,  as  created  by  the  will,  is  beyond  the  power  of 
the  tenant.  Although  it  may  have  been  within  her  power  to 
change  the  property  upon  which  the  will  must  operate,  she 
could  not  change  the  estate  of  the  remainder- men.  What- 
ever property  was  in  the  widow's  possession  at  the  time  of 
her  death  the  will  fastened  on,  and  the  estate  in  expectancy 
became  one  in  possession  to  the  full  extent  declared  in  the 
will.  The  power  of  disposition  can  not,  we  conclude,  be 
construed  to  change  the  legal  nature  of  the  estate  in  expect- 
ancy, which  came  into  existence  with  the  particular  estate 
when  the  will  spoke,  as  it  did,  at  the  time  of  the  testator's 
death,  from  a  vested  to  a  contingent  remainder. 

Our  reason  for  asserting  that  the  estate  in  expectancy  is  a 
vested  and  not  a  contingent  remainder  is,  that  there  was  no 
uncertainty  as  to  the  taking  effect  of  the  estate,  although 
there  was  as  to  the  time  it  would  take  effect.  As  Judge 
Sharswood  says:  "  It  is  the  uncertainty  of  the  right  which 
renders  a  remainder  contingent,  not  the  uncertainty  of  its 
enjoyment."  There  is  here  no  uncertainty  as  to  the  event 
on  which  the  particular  estate  must  determine,  for,  as  Pres- 
ton says,  it  is  morally  certain  the  life  tenant  must  die,  so 
that  if  there  is  any  uncertainty  it  must  be  as  to  the  persons 
to  whom  the  remainder  is  devised.  4  Kent  Com.  (12th  ed.) 
203,  note.  But  we  think  that,  construing  all  the  provisions 
of  the  will  together,  it  must  be  held  that  the  remainder  was 
intended  to  be  in  the  nature  of  a  vested  one.  If  this  be  not 
correct,  then  a  great  part  of  the  will  must  be  disregarded, 
aud  great  injustice  result,  for,  as  the  widow  is  authorized  to 
make  advancements  out  of  the  estate,  the  persons  to  whom 
she  must  make  them  are  necessarily  designated.     If  she  does 
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make  these  advancements,  then,  of  course,  they  necessarily 
lessen  to  that  extent  the  interest  of  the  heir  to  whom  they 
are  made.  Supj>ose  that  the  whole  of  the  property  at  the 
death  of  the  widow  should  be  $5,000,  that  there  were  four 
children  and  five  grandchildren,  and  that  to  the  father  of 
the  grandchildren  the  widow  had  advanced  $1,000,  can  it  be 
possible  that  the  grandchildren  could  still  claim  an  equal 
share  with  the  surviving  children  ?  It  seems  clear  to  us  that 
such  a  result  was  not  intended  by  the  testator,  yet  it  would 
follow  if  appellants'  counsel  are  right.  We  think  that, 
under  the  peculiar  provisions  of  this  will,  it  must  be  held 
that  the  testator  meant  to  vest  an  estate  in  the  surviving 
children  and  such  descendants  of  the  dead  as  the  law  made 
heirs.  It  is,  as  is  well  known,  the  intention  of  the  testator 
that  must  prevail,  and  we  regard  the  intention  expressed  in 
this  will  as  clear  and  reasonably  free  from  doubt.  It  is  not 
difficult  to  give  that  intention  effect,  for  all  that  need  be 
done  is  to  hold  that  the  widow  is  a  life  tenant,  with  a  specific 
power  of  disposition,  and  that,  on  the  termination  of  the 
particular  estate,  the  children  and  grandchildren  took  as  the 
law  provides.  If  this  be  not  true,  then,  if  there  were  four  chil- 
dren and  ten  grandchildren,  the  ten  grandchildren,  although 
all  the  children  of  one  child  of  the  testator,  would  take  more 
than  twice  as  much  as  the  four  children.  Nor  is  this  all,  for 
this  result  would  follow  even  though  the  widow,  under  the 
will,  had  advanced  to  the  father  of  the  ten  children  the  full 
amount  of  his  interest  in  ihe  estate.  If  the  will  is  to  be  re- 
garded as  one  creating  title  by  devise  and  investing  the 
devisees  with  title  as  purchasers  and  not  by  descent,  we 
think  it  ought  to  be  construed  as  vesting  a  remainder  in  the 
children  living  at  the  time  of  the  mother's  death  and  the 
descendants  of  those  who  were  dead.  This  will  carrv  into 
effect  the  evident  purpose  of  the  testator,  and  give  just  effect 
to  all  the  provisions  of  the  will.  Nor  does  it  violate  any 
legal  rule,  for  the  rule  for  determining  what  are  vested  and 
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what  are  contingent  remainders  is  not  a  rule  of  property. in 
the  same  sense  that  the  rule  in  Shelley's  case  is. 

We  are  by  no  means  clear  that  the  heirs  take  by  purchase 
and  not  by  descent,  for,  eliminating  the  provisions  as  to  the 
life-estate  of  the  widow,  the  evident  intention  was  to  create 
just  such  an  estate  as  the  law  would  cast  by  descent  upon 
the  children  and  grandchildren.  If  this  be  so,  then  the  case 
is  brought  directly  within  the  well  reasoned  cases  of  David- 
son v.  Koehler,  76  Ind.  398,  Stilwell  v.  Knapper,  69  Ind. 
558  (35  Am.  R.  240)  and  Davidson  v.  Boies,  1 1 1  Ind.  391.  But 
however  this  uiav  be,  we  deem  it  clear  that  the  intention  of 
the  testator  was  to  give  his  children  and  their  descendants 
or  heirs  the  same  estate  as  the  law  would  give  them,  that  is, 
that  the  children  living  should  share  alike,  and  the  children 
or  descendants  of  the  dead  should  take  the  share  that  would 
have  fallen  to  the  father  or  ancestor  had  he  been  living. 
To  put  our  conclusion  in  more  technical  terms,  we  decide 
that  the  beneficiaries  of  the  testator's  bounty  take  per  stirpes 
and  not  per  capita. 

Judgment  affirmed. 

Filed  Feb.  16, 1888.  m  m 
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Supreme  Court. — Diminution  of  Record.— Dismissal  of  Appeal. — Certiorari. 
— The  remedy  for  a  diminution  of  the  record  is  by  application  for  a 
writ  of  cei'tioraHj  and  not  by  a  motion  to  dismiss  the  appeal. 

Appeal. — To  Supreme  Court. — Actions  Originating  Before  Justice  or  Mayor. — 
Replevin. — Statute  Construed. — The  exception  in  section  632,  R.  S.  1881, 
forbidding  appeals  to  the  Supreme  Court  in  actions  originating  before  a 


328  SUPREME  COURT  OF  INDIANA, 


Hall  ei  aL  v.  Durham,. 


justice  of  the  peace  or  mayor  of  a  city,  where  the  amount  in  contro- 
versy does  not  exceed  fifty  dollars,  does  not  apply  to  actions  of  re- 
plevin. 

From  the  Montgomery  Circuit  Court. 
if.  E.  Godfetter,  T.  E.  Ballard  and  J.  A.  Lindley,  for  ap- 
pellants. 

/.  J2.  Courtney,  for  appellee. 

Howk,  J. — In  this  case,  appellee,  Durham,  plaintiff  below, 
has  moved  this  court  in  writing  to  dismiss  the  appeal  herein 
for  the  following  reasons,  namely : 

"  1st.  The  record  of  the  proceedings  in  the  court  below, 
filed  in  this  court,  is  incomplete,  in  that  this  was  a  suit,  as 
shown  by  the  record,  which  originated  before  a  justice  of  the 
peace,  and  was  appealed  from  the  justice  to  the  Montgomery 
Circuit  Court;  and  the  record  contains  nothing  but  a  copy  of 
the  original  complaint  and  bond  in  replevin,  the  special  find- 
ing of  facts  by  the  court  and  its  conclusions  of  law  thereon, 
the  exceptions  thereto,  and  the  judgment  of  the  court  below  ; 
and  there  is  in  such  record  no  copy  or  transcript  of  the  pro- 
ceedings before  said  justice  of  the  peace;  and  this  is  all  the 
record  which  appellants  ordered  the  clerk  to  make  for  the 
purpose  of  appealing  this  cause. 

"  2d.  This  was  an  action  in  replevin,  originating  before  & 
justice  of  the  peace,  who  rendered  a  judgment  against  the 
plaintiff,  Durham,  from  which  he  appealed  to  the  Mont- 
gomery Circuit  Court.  In  that  court  plaintiff  recovered  & 
judgment  for  sixty-three  bushels  of  wheat,  which  were  found 
to  be  of  the  value  of  $45 ;  and,  therefore,  plaintiff  says  that 
the  amount  in  controversy  is  not  equal  to  and  does  not  ex-  • 
ceed  fifty  dollars,  and  asks  that  this  appeal  be  dismissed/* 

It  is  certain,  we  think,  that  the  first  reason  assigned  by 
plaintiff  affords  no  sufficient  ground  for  sustaining  his  mo- 
tion and  dismissing  this  appeal.  By  their  assignment  of 
errors  on  the  record  of  this  cause,  defendants  have  presented 
for  our  decision  two  questions,  namely :  1.  The  sufficiency  of 
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the  facts  stated  in  plaintiff's  complaint  herein  to  constitute  a 
cause  of  action,  when  challenged  after  trial,  finding  and  judg- 
ment below  for  the  first  time  in  this  court ;  and,  2.  The  cor- 
rectness of  the  trial  court's  conclusions  of  law  upon  its  special 
finding  of  facts. 

It  is  manifest  from  plaintiff's  own  statement  of  what  the 
record  contains  in  his  first  written  reason  for  the  dismissal 
of  this  appeal,  that  it  contains  all  that  is  necessary  to  enable 
this  court  to  determine  the  two  questions  which  defendants 
ask  to  have  decided  on  this  appeal.  We  fail  to  .see  how  the 
"  transcript  of  the  proceedings  before  the  justice"  could  pos- 
sibly aid  this  court  in  the  proper  decision  of  either  of  the 
two  questions  presented  here  by  defendants'  assignment  of 
errors. 

But  aside  from  this,  the  alleged  diminution  of  the  record, 
assigned  by  plaintiff  as  his  first  reason  for  asking  the  dis- 
missal of  this  appeal,  affords  no  ground  whatever  for  such 
dismissal.  Upon  a  proper  showing  of  such  diminution,  veri- 
fied by  his  affidavit,  and  due  notice  to  defendants  of  his  ap- 
plication, plaintiff  can  obtain  from  this  court  a  writ  of  certi- 
orari, if  he  wants  it,  and  thus  have  "the  transcript  of  the 
proceedings  before  the  justice"  made  part  of  the  record  on 
this  appeal.  This  is'all  the  relief  plaintiff  is  entitled  to,  and 
all  he  can  get  for  the  alleged  diminution  of  the  record. 

The  second  reason  assigned  by  plaintiff  in  moving  for 
the  dismissal  of  this  appeal  presents  a  more  difficult  ques- 
tion. This  reason  is  manifestly  founded  upon  the  provisions 
of  section  632,  R.  S.  1881.  So  far  as  applicable  to  the  ques- 
tion presented  for  decision,  this  section  provides  as  follows : 
"Appeals  may  be  taken  from  the  circuit  courts  and  superior 
courts  to  the  Supreme  Court,  by  either  party,  from  all  final 
judgments,  except  in  actions  originating  before  a  justice  of 
the  peace  or  mayor  of  a  city,  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed  fifty 
dollars." 
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The  second  reason  assigned  by  plaintiff  for  the  dismissal 
of  the  appeal  herein  presents  for  decision  this  question, 
namely :  Does  the  exception  in  what  we  have  quoted  from 
section  632,  supra,  fairly  construed,  prohibit  an  appeal  to 
the  Supreme  Court  in  actions  of  replevin,  originating  before 
a  justice  of  the  peace  or  mayor  of  a  city?  We  are  of  opin- 
ion that  this  question  must  be  answered  in  the  negative,  be- 
cause, in  actions  of  replevin,  the  controversy  is  not  in  regard 
to  amounts  or  values,  but  relates  merely  to  the  rights  of  the 
parties,  plaintiffs  or  defendants,  to  the  possession  of  the  goods, 
chattels  or  articles  of  personal  property,  at  the  times  of  the 
commencement  of  such  actions.  In  Entsntinger  v.  Jackson, 
73  Ind.  144,  the  court  said :  "An  action  for  the  recovery  of 
personal  property  is  undoubtedly  a  possessory  action,  wherein 
a  mere  possessory  right  may,  and  often  will,  prevail  against 
an  absolute  legal  title,  where  the  absolute  title  to  personal 
property,  and  the  right  to  the  possession  thereof,  become 
separated  and  are  held  by  different  parties."  Generally 
speaking,  in  an  action  of  replevin,  the  right  to  the  possession 
of  the  property,  at  the  time  suit  is  brought,  is  the  only  mat- 
ter in  controversy,  and  the  only  question  that  can  be  tried 
and  determined  therein.  Kramer  v.  Matthews,  68  Ind.  172, 
176 ;  Pacey  v.  Powell,  97  Ind.  371 ;  McFadden  v.  Ross,  108 
Ind.  512. 

It  is  manifest,  we  think,  from  the  words  used  in  the  excep- 
tion in  that  part  above  quoted  of  section  632,  supra,  thai 
such  exception  applies  solely  to  actions  originating  before  a 
justice  of  the  peace  or  mayor  of  a  city,  where  the  primary 
object  of  the  suit  is  the  recovery  of  an  "amount"  of  money 
for  some  alleged  cause  of  action.  But  where,  asr  here,  the 
primary  object  of  the  action  is  to  recover  the  possession  of 
personal  property,  the  exception  in  the  statute  can  have  no 
application.  We  are  of  opinion,  therefore,  that  in  actions 
of  replevin,  originating  before  a  justice  of  the  peace  or  maj'or 
of  a  city,  appeals  may  be  taken  from  final  judgments  therein 
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in  circuit  courts  or  superior  courts  to  the  Supreme  Court, 
without  regard  to  such  exception  in  the  statute. 

Appellee's  motion  to  dismiss  the  appeal  herein  is  over- 
ruled, at  his  costs. 

Filed  Feb.  16,  1888. 
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Insurance. — Pleading. — General  A  Vermont  of  Performance  of  Contract.— A  gen- 
eral averment  in  a  complaint  upon  an  insurance  policy,  that  the  plaintiff 
has  performed  all  the  conditions  of  the  contract  on  his  part,  is  sufficient. 

Same. — Proofs  of  Loan. —  Waiver  of  Objections  to. — Where  proofs  of  loss  are 
delivered  to  the  agent  of  an  insurance  company,  and  he  denies  the  va- 
lidity of  the  contract,  or  asserts  that  the  policy  has  been  cancelled,  there 
is  a  waiver  of  objections  to  the  proofs  furnished. 

Same. — Agency. — Agent  of  Company  Not  Agent  of  Applicant — One  who  is  made 
the  agent  in  this  State,  by  written  appointment,  of  a  foreign  insurance 
company,  can  not  be  regarded  as  the  agent  of  an  applicant  who  merely 
agrees  with  him  that  he  shall  place  the  insurance  desired. 

Same. — Private  Instructions. — The  rule  that  private  instructions  do  not  bind 
a  party  dealing  with  an  agent,  unless  he  has  notice  of  them,  applies  as 
well  to  contracts  of  insurance  as  to  other  contracts. 

Same. — Parol  Contracts  of  Insurance.—  Avihoriiy  of  Agent  to  Make. — Non-De- 
livery of  Policy. — Where  the  agent  of  an  insurance  company  has  general 
authority  to  make  contracts  of  insurance,  such  authority  extends  to 
parol  as  well  as  to  written  contracts ;  and  where  a  parol  contract  is 
made,  the  risk  begins  at  the  time  stipulated,  although  the  policy  be  not 
delivered  to  the  assured. 

Same. — Repudiation  of  Contract. — Notice  to  Assured  Necessary. — Where  an  in- 
surance company  has  knowledge  that  its  agent  has  made  a  contract  of 
insurance,  with  which  it  is  not  satisfied,  and  there  are  facts  before  6uch 
company  apprising  it  that  the  assured  re*»ts  on  the  contract,  it  can  not 
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cancel  the  contract  without  notice  to  the  assured,  and  in  the  absence  of 
notice  it  is  liable  in  case  of  loss. 
Same. — Misconduct  of  Agent. — An  insurance  company  must  bear  a  loss  sus- 
tained by  the  misconduct  or  disobedience  of  its  agent,  acting  within  the 
scope  of  his  authority,  rather  than  the  assured,  who  has  dealt  fairly 
with  him  as  such,  without  notice. 

From  the  Henry  Circuit  Court. 

T.  A.  Logan,  J.  M.  Brown  and  R.  Warner,  for  appellant. 
J.  H.  Mellett,  E.  H.  Bundy,  C.  Cambern,  T.  J.  Newkirk,  B» 
L.  Smith  and  W.  J.  Henley,  for  appellees. 

Elliott,  J. — There  are  three  paragraphs  of  the  com- 
plaint, but  there  is  no  substantial  difference  between  them. 
They  are  all  based  upon  a  contract  of  insurance.  A  single 
objection  is  made  to  the  third  paragraph,  and  that  is,  that  it 
does  not  aver  that  the  plaintiff  furnished  the  defendant  with 
preliminary  proofs  of  loss.  The  complaint  does  aver,  how- 
ever, that  the  relators  performed  all  the  conditions  of  the 
contract  on  their  part,  and  this  is  sufficient.  If  a  plaintiff 
elects,  he  may  specifically  plead  a  performance  of  the  condi- 
tions, and  if  he  does  elect  to  do  this,  he  is  bound  to  specifically 
aver  full  performance ;  he  is  not,  however,  bound  to  pursue 
this  course,  for  he  may  plead  generally  that  he  has  performed 
all  the  conditions  on  his  part,  and  if  he  does  do  this  his" com- 
plaint will  be  good.  Home  Insurance  Co.  v.  Duke,  43  Iud. 
418. 

The  material  facts  established  by  the  evidence  are  these: 
From  August,  1883,  until  August  22d,  1885,  the  appellant, 
a  foreign  insurance  company,  was  doing  business  in  this  State. 
Its  representative  at  New  Castle  was  Robert  M.  Nixon.  The 
trustees  of  the  Soldiers'  Orphans'  Home,  the  relators  in  this 
oase,  applied  to  Nixon,  through  one  of  their  number,  for  an 
insurance  on  the  building  under  their  control.  Nixon  at  the 
time  represented  several  other  companies,  and  in  four  of  these 
obtained  policies  for  the  relators.  Subsequently,  one  of  these 
companies,  the  Home  Insurance  Company  of  New  York,  de- 
clined the  risk,  and  notified  Nixon  to  cancel  the  policy. 
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Nixon  notified  the  relators,  and  the  policy  was  surrendered 
and  cancelled.  The  relators  did  not  demand  a  return  of  the 
premium,  but  agreed  with  Nixon  that  he  should  obtain  in- 
surance in  some  other  company  for  the  time  remaining  after 
the  cancellation  of  the  policy  issued  by  the  Home  Insurance 
Company,  and  for  that  purpose  he  retained  so  much  of  the 
premium  as  had  not  been  paid  over  to  that  company.  On 
the  24th  day  of  July,  1 885,  Nixon,  as  the  agent  of  the  ap- 
pellant, selected  it  as  the  company  in  which  to  insure  the  re- 
lators' property  until  the  12th  day  of  April,  1887.  On  the 
day  first  named  he  entered  upon  the  policy  register  of  the  ap- 
pellant in  his  possession,  as  its  agent,  the  following : 


Name  and  Residence 

of 

Assured. 

Term 

Commence' t 
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Expiration 
of  Risk. 
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Hi 
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p 
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100,041 

Trustees  Indiana 
Soldiers'  and 

Orphans'  Home, 

Knightstown, 

Indiana. 

21 
Mt'hs 

12 

C 

1885 

12 

> 

a 

• 

1887 

95,000 

1 

per 

cent. 

929.17 

"  Five  thousand  dollars  for  three  years  upon  their  three- 
story  brick  building  with  slate  roof,  occupied  as  an  asylum 
for  feeble-minded  children  and  as  a  soldiers'  orphans'  home, 
situated  entirely  detached  on  Soldiers'  Home  Farm  in  Rush 
county,  Indiana,  one  and  a  half  miles  south  of  Knightstown, 
Indiana.  Said  building  is  heated  by  steam  from  boilers  sit- 
uated sixty  feet  north  of  building  and  below  surface  of  ground, 
and  is  to  be  lighted  by  gas  machine,  the  tank  for  which  is  to 
be  forty  feet  from  the  building  and  seven  feet  under  ground. 
Permitted  to  place  $25,000  additional  concurrent  insurance. 
Permitted  to  light  the  building  with  coal-oil  lamps  until  gas 
machine  is  ready,  if  lamps  are  filled  and  trimmed  by  daylight 

only." 

On  the  same  day  he  made  his  daily  report  of  the  risk  to 
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the  resident  secretary  of  the  company  at  Cincinnati,  Ohio, 
signing  it  as  the  agent  of  the  company.  In  this  report  he 
gave  the  number  of  the  policy,  the  amount  of  the  risk  and 
the  rate.  He  also  gave  a  copy  of  the  written  part  of  the 
policy  and  the  questions  and  answers  usually  propounded  to 
and  received  from  agents.  His  report  also  contained  this 
statement : 

"This  risk  begins  to-day,  July  24th,  1885.  It  dates  July 
12th,  1885,  to  make  it  expire  (with  the  other  insurance  placed 
by  me)  April  12th,  1887 — twenty-one  even  months." 

Accompanying  the  report  was  a  letter,  in  which  the  number, 
the  amount  of  the  policy,  the  amount  of  other  insurance  and 
other  information  were  given  the  company.  An  incomplete 
policy  of  insurance  was  also  read  in  evidence,  but  there  was 
no  delivery  of  it  to  the  relators;  it  was  retained  by  Nixon 
with  the  other  policies.  On  the  daily  report  of  Nixon  the 
following  endorsements  were  made  at  Cincinnati :  "Asylum 
for  Feeble-Minded  Children.  Undesirable.  Cancel.  Bate 
too  low.     25— 7— '85." 

The  letter  and  report  of  Nixon  were  received  at  Cincinnati 
on  the  25th  day  of  July,  1885.  Letters  were  written  to 
Nixon  July  25th,  August  10th  and  August  20th.  A  cancel- 
lation mark  was  also  placed  on  the  policy  at  Cincinnati. 
None  of  these  letters  were  answered.  In  each  of  them  was 
a  direction  to  Nixon  to  obtain  a  better  rate  or  take  up  or 
cancel  the  policies.  On  the  22d  of  August,  1885,  the  com- 
pany sent  a  special  agent  to  New  Castle  to  examine  into  the 
affairs  of  the  agency  at  that  place ;  the  special  agent  discharged 
Nixon,  took  the  policy  in  favor  of  relators  from  his  posses- 
sion, and  sent  it  to  Cincinnati  to  be  cancelled.  The  trustee 
who  had  the  management  of  the  business  of  procuring  in- 
surance was  notified  of  the  refusal  of  the  appellant  to  cany 
the  risk,  but  this  notice  was  not  given  him  until  a/ter  his  re- 
moval from  office  and  after  the  company's  agent  had  knowl- 
edge of  that  fact.  No  notice  was  given  to  any  other  trustee. 
The  building  which  the  contract  of  insurance  described  was 
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totally  destroyed  by  fire  on  the  21st  day  of  July,  1886.  On 
the  7th  day  of  August  of  that  year  one  of  the  trustees  took 
with  him  sworn  proofs  of  the  loss  and  delivered  them  to  John 
W.  Eggleston:  then  in  charge  of  the  office  of  the  resident 
secretary  at  Cincinnati.  Subsequently,  this  trustee  met  Mr. 
Holman,  the  resident  secretary,  and  the  latter  asked  him  to 
withdraw  the  proofs,  saying  that, "  as  there  was  no  liability  of 
the  company,  he  did  not  want  10  consider  the  proofs  of  loss." 
At  another  time,  and  while  on  a  visit  to  this  State,  the  resi- 
dent secretary  also  denied  that  there  was  any  liability  on  the 
part  of  his  company.  On  the  5th  day  of  October,  1886, 
written  objections  to  the  proofs  of  loss  were  delivered  to  the 
relators. 

There  was  a  waiver  of  objections  to  the  proofs,  of  loss. 
Where  proofs  are  delivered  to  the  agent  of  an  insurance  com- 
pany, and  he  denies  the  validity  of  the  contract  or  asserts 
that  the  policy  has  been  cancelled,  there  is  a  waiver  of  ob- 
jections to  the  proofs  furnished.  There  is,  indeed,  in  such 
cases  a  complete  waiver  of  proof.  JEtna  Ins.  Co.  v.  Shryer, 
85  Ind.  362,  and  cases  cited;  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270 ;  North  British,  etc.,  Ins.  Co.  v.  Orutchfield,  108 
Ind.  518;  Lebanon9  Mut.  Ins.  Co. -v.  Erb,  112  Pa.  St.  149; 
King  v.  Hekla  Fire  Ins.  Co.,  58  Wis.  508;  O'Brien  v.  Ohio 
Ins.  Co.,  52  Mich.  131;  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  (U.  S.)  391. 

Nixon  was  the  agent  of  the  company,  and  not  of  the  re- 
lators. This,  we  think,  both  the  contracting  parties  must 
have  clearly  understood ;  at  all  events,  there  can  be  no  doubt 
that  the  appellant  treated  him  as  its  agent  from  the  time  of 
his  employment  until  his  final  discharge.  We  assume  as 
clearly  proved  the  fact  that  he  was  the  agent  of  the  com- 
pany and  that  he  was  so  regarded  by  its  officers,  and  we 
think  that  the  evidence  fully  justified  the  inference  that  the 
relators  dealt  with  him  as  the  appellant's  agent.  He  was 
made  the  agent  of  the  company  by  written  appointment,  and 
as  such  he  acted,  so  that  the  natural  inference  is  that  the  re- 
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lators  did  not  deal  with  him  as  their  own  agent,  but  as  the 
agent  of  the  companies  which  issued  the  policies  of  insur- 
ance. The  mere  fact  that  one  of  the  trustees  agreed  with 
Nixon  that  he  should  place  the  insurance  did  not  make  him 
the  agent  of  the  board,  for  the  agreement  was  with  him  as 
an  insurance  agent  and  in  that  representative  capacity.  Such 
agreements,  courts  judicially  know,  are  usually  made  with 
insurance  agents  in  their  representative  capacity,  and  what 
the  agent  does  is  done  as  the  representative  of  the  company, 
and  not  as  the  agent  of  the  applicant  for  insurance.  The 
services  he  performs  in  connection  with  the  contract  of  in- 
surance, he  performs  as  the  agent  of  the  company.  This  U 
essentially  so  where,  as  here,  the  principal  is  a  foreign  in- 
surance corporation.  The  case  of  Phenix  Ins.  Co.  v.  Allen, 
109  Ind.  273,  illustrates  the  principle  on  which  we  proceed. 
There,  the  agent  inserted  a  false  description  in  the  applica- 
tion, and  it  was  held  that  the  company  was  bound  by  his 
act.  The  court,  in  the  case  of  Commercial  Fire  Iris.  Co.  v. 
Allen,  1  South.  Rep.  202,  in  discussing  a  question  very  simi- 
lar to  that  here  under  immediate  examination,  said:  "He 
was  the  agent  of  the  insurance  company,  and  we  have  no 
sympathy  with  any  attempt  to  transform  him  into  an  agent 
of  the  applicants  in  any  service  connected  with  the  issue  of 
the  policy.  With  him  alone  the  assured  had  dealings;  and 
it  would  be  an  anomaly  if  we  were  to  hold  he  was  their  agent, 
and  not  the  agent  of  the  insurance  company  with  which  they 
were  negotiating.  If  he  did  not  represent  the  corporation, 
it  had  no  representative,  and  yet  agreed  to  the  terms  of  a 
solemn  contract  Such  shifting  use  of  a  paid  employee  find:* 
no  sanction  in  that  sturdy  morality  which  should  underlie 
every  system  of  jurisprudence."  The  principle  we  assert  is 
declared  and  enforced  in  these  cases:  Piedmont,  etc.,  Life 
Ins.  Co.  v.  Young,  58  Ala.  476 ;  Insurance  Go.  v.  Wilkinson, 
13  Wall.  222;  DeLancey  v.  Insurance  Co.,  52  N.  H.  581; 
Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Putnam  v.  Home 
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Ins.  Co.,  123  Mass.  324;  McGraw  v.  Germania  Fire  Ins.  Co., 
54  Mich.  145. 

The  authorities  go  so  far  as  to  hold,  that  a  recital  in  the 
policy  that  the  person  who  obtains  the  policy  shall  be  deemed 
the  agent  of  the  assured  is  not  conclusive.  The  cases,  indeed, 
go  beyond  this,  for  they  go  to  the  extent  of  holding  that  an 
insurance  broker  is  not  to  be  deemed  the  agent  of  the  assured 
merely  because  it  is  so  recited.  Indiana  Ins.  Co.  v.  Hartwell, 
100  Ind.  566;  North  British,  etc.,  Ins.  Co.  v.  Crutchjield,  108 
Ind.  518  ;  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278 ; 
Boetcher  v.  Hawkeye  Ins.  Co.,  47  Iowa,  253;  Van  Schoick 
v.  Niagara  Fire  Ins.  Co.,  68  N.  Y.  434;  Gans  v.  St.  Paul, 
etc.,  Ins.  Co.,  43  Wis.  108. 

This  rule  rests  on  sound  principle,  for  the  facts,  and  not 
the  recitals,  establish  the  relation  of  principal  and  agent. 
Courts  will  look  through  form  to  substance,  and  give  effect 
to  the  rights  of  the  parties  as  the  material  and  real  facts  show 
them  to  be.  Another  reason  for  the  rule  is,  that  to  permit  a 
formal  recital  to  control  would,  in  many  instances,  enable  an 
insurance  company  to  commit  a  fraud  by  shutting  out  the 
truth  by  a  mere  recital. 

The  agent  of  the  appellant  had  authority  to  make  the  con- 
tract upon  which  this  action  is  founded.  He  represented  the 
corporation  and  did  its  business  at  the  place  where  his  agency 
was  located.  Either  he  was  its  agent  or  else  it  had  no  rep- 
resentative ;  but  it  did  have  a  representative,  so  that  he  was 
its  agent;  and,  as  he  was  its  agent,  he  acted  for  the  corpo- 
ration as  long  as  he  kept  within  the  scope  of  his  ostensible 
authority.  It  is  immaterial  what  private  instructions  the 
-corporation  may  have  given  him,  provided  they  were  not 
brought  to  the  knowledge  of  the  assured.  The  rule  that 
private  instructions  do  not  bind  a  party  dealing  with  an  agent 
unless  he  has  notice  of  them  applies  to  contracts  of  insurance 
as  well  as  to  other  contracts.  Hartford  Fire  Ins.  Co.  v.  Far- 
rish,  73  111.  166 ;  Equitable  Life  Assurance  Co.  v.  Brobst,  18 
Vol.  113.— 22 
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Neb.  526 ;  Lycoming  Fire  Ins.  Co.  v.  Woodworth,  83  Pa.  St. 
223;  IitHuranre  Company  v.  McCain,  96  U.  S.  84;  Fletcher 
v.  Xetc  York  Life  Ins.  Co.,  4  McCrary,  440;  Campbell  v. 
National  Life  Ins.  Co.,  24  Up.  Can.  C.  P.  133. 

Nixon  was  an  agent  of  a  foreign  corporation,  and  as  such 
its  only  authorized  representative  within  the  territory  over 
which  he  was  given  authority.  Within  that  territory,  his  acts, 
so  long  as  they  were  within  the  general  scope  of  his  agency, 
were  those  of  his  principal.  Campbell  v.  National  Life  Ins. 
Co.,  supra. 

Upon  the  principles  asserted  by  us  and  established  by  the 
authorities  we  have  cited,  it  is  clear  that  Nixon  had  general 
authority  to  make  coutracts  of  insurance,  and  this  authority 
extended  to  parol  as  well  as  written  contracts.  This  posi- 
tion is  amply  fortified  by  authority.  Our  own  cases  sustain 
it.  New  England,  etc.,  Ins.  Co.  v.  Robinson,  25  Ind.  536; 
American  Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17;  American 
Ins.  Co.  v.  McWhorter,  78  Ind.  136.  The  cases  elsewhere 
are  in  line  with  our  own.  Putnam  v.  Home  Ins.  Co.,  supra; 
Sanborn  v.  Fireman9 8  Ins.  Co.,  16  Gray,  448;  Goldwater  v. 
Liverpool,  etc.,  Lis.  Co.,  39  Hun,  176;  Schomer  v.  Hekla 
Fire  Ins.  Co.,  50  Wis.  575 ;  Humphrey  v.  Hartford  Fire  Ins. 
Co.,  15  Blateh.  501;  Cohen  v.  Continental  Fire  Ins.  Co.,  67 
Tex.  325;  Ellis  v.  Albany,  etc.,  Ins.  Co.,  50  X.  Y.  402  ;  Post 
v.  JEtna  Ins.  Co.,  43  Barb.  351. 

There  was  a  valid  parol  contract  of  insurance.  Nixon,  as 
the  representative  of  the  foreign  corporation,  made  the  con- 
tract. He  was,  as  we  have  seen,  clothed  with  ostensible 
authority  to  make  such  contracts,  and  the  assured  was  not 
bound  to  inquire  into  the  exact  extent  of  that  authority.  He 
had  authority  to  make  the  contract,  and  the  risk  began  at 
the  time  stipulated,  although  the  policy  was  not  delivered  to 
the  assured.  New  England,  etc.,  Ins.  Co.  v.  Robinson,  supra  ; 
American  Horse  Ins.  Co.  v.  Patterson,  supra ;  American  Ins. 
Co.  v.  Mc  Wliorter,  supra ;  Kelly  v.  Commonwealth  Ins.  Co., 
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10  Bosw.  82  ;  Collins  v.  Phoenix  Fire  Ins.  Co.,  14  Hun,  534; 
Ellis  v.  Albany,  etc.,  Ins.  Co.,  supra.. 

We  do  not  regard  the  case  of  Diver  v.  London,  etc.,  Ins.  Co., 
17  Ins.  L.  J.  156,  as  in  point,  even  if  well  decided,  for  there 
the  terms  of  the  contract  were  not  all  agreed  upon,  while  here 
the  terms  of  the  agreement,  so  far  at  least  as  the  agent  had 
authority  to  contract,  were  fully  agreed  upon,  and  all  things 
finally  settled,  except,  perhaps,  the  formal  approval  and  exe- 
cution of  the  policy.  But  we  arc  not  to  be  understood  as 
approving  the  decision  in  the  case  cited ;  we  pass  it,  how- 
ever, with  the  additional  remark  that  it  is  difficult,  if  not 
impossible,  to  reconcile  it  with  the  decision  in  the  case  of 
Cooke  v.  jffitna  Ins.  Co.,  7  Daly,  555. 

We  have  no  doubt  that  the  counsel  for  the  appellant  are 
right  in  affirming,  that  it  is  essential  to  the  contract  of  in- 
surance that  there  should  be  a  meeting  of  the  minds  of  the 
contracting  parties  upon  all  the  elements  of  the  contract. 
This  is  but  the  application  of  a  rudimental  principle  to  a 
particular  instance.  But  we  can  not  assent  to  counsel's  prop- 
osition that,  in  this  instance,  there  was  no  meeting  of 
minds.  If  Nixon  was  the  agent  of  the  corporation,  then 
his  acts  were  the  acts  of  the  corporation.  Of  this  there  can  be 
no  doubt,  for  an  agent  invested  with  authority  to  act  for  his 
principal  acts  as  the  principal  in  exercising  that  authority. 
If  Nixon  agreed  to  the  cou tract  as  the  appellant's  authorized 
agent,  then,  in  legal  contemplation,  the  appellant  agreed  to 
it.  That  Nixon  was  the  agent  of  the  company  we  have 
already  shown,  and  that  he  did  agree  to  the  terms  of  the 
contract,  and  in  the  fullest  extent,  is  very  clear.  We  con- 
clude upon  this  point  that  there  was  a  meeting  of  minds  and 
that  the  parol  contract  was  complete  in  all  its  parts. 

It  is  probably  true  that  the  appellant  might  rightfully 
have  repudiated  the  contract  made  by  its  agent.  If,  how- 
ever, this  be  granted,  it  will  not  here  avail  the  appellant* 
To  make  such  a  right  available,  the  insurer  must,  in  such  a 
case  as  this,  notify  the  assured  of  the  cancellation  of  the  con- 
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tract.  It  is  not  enough  for  an  insurance  company  to  notify 
its  own  agent.  Notice  to  its  agent  is  notice  to  itself;  this  it 
i<,  and  nothing  more.  Manifestly,  such  a  notice  is  futile. 
If  the  company  trusts  its  agent,  it  must  suffer,  not  the  as- 
sured. It  selected  its  agent,  placed  confidence  in  him,  and 
held  him  out  as  worthy  of  that  confidence,  and,  after  it  dis- 
covered his  misconduct,  it  ought  to  have  notified  the  as- 
sured, who,  as  its  officer  knew,  had  relied  on  his  conduct.  A 
brief  recapitulation  of  the  facte  will  make  it  clear  that  equity 
requires  this  conclusion. 

On  the  24th  day  of  July  the  parol  contract  was  made ;  on 
that  day  it  was  entered  on  the  company's  record,  a  report 
of  the  contract  and  its  terms  was  forwarded  to  the  chief 
officers  at  Cincinnati,  and  that  report  showed  that  the  risk 
be^an  on  the  24th  dav  of  Julv.  On  the  25th  the  officers  at 
Cincinnati  wrote  the  company's  agent  to  cancel  the  risk  or 
obtain  a  higher  rate.  They  at  that  time,  therefore,  recog- 
nized his  authority  to  make  the  contract,  and,  without  deny- 
ing the  contract,  directed  a  cancellation  or  an  increase  in  the 
premium.  To  this  letter  the  agent  made  no  reply.  On  the 
10th  of  August  they  again  wrote,  but  they  received  no  an- 
swer. Again  they  wrote,  and  that  letter,  like  its  predecessors, 
passed  unanswered.  A  few  days  after  the  last'  letter  was 
written,  August  22d,  1885,  the  company  sent  a  special  agent 
to  New  Castle  to  examine  the  affairs  of  the  agency  at  that 
place;  he  discharged  Nixon,  took  from  his  possession  the 
policy  made  out  for  the  relators,  and  returned  it  to  the  office 
at  Cincinnati  for  cancellation. 

No  notice  was  at  any  time  given  the  assured  of  the  action 
taken  by  the  company  or  of  the  agent's  disobedience  of  in- 
structions. With  knowledge  of  all  these  material  facts,  the 
officers  of  the  company  remained  silent.  Not  a  word  of 
warning  was  given  the  assured.  On  the  plainest  principles 
of  justice,  the  company  was  bound  to  give  the  assured  notice 
of  the  repudiation  of  the  contract.  Facts  were  before  its 
officers  which  clearly  informed  them  what  the  agent  had  done, 
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^nd  from  which  the  natural  inference  was  that  the  assured, 
reposing  confidence  in  the  acts  of  the  agent,  were  resting  in 
security,  believing  that  the  property  in  their  charge  was  in- 
sured. Having  the  means  of'knowledge  is  equivalent  to 
knowledge,  and,  therefore,  the  company  did  have  knowledge. 
With  this  knowledge,  its  conduct  can  neither  be  justified  nor 
excused.  The  wrong  admits  of  no  defence,  and  of  it  the 
company  can  not  take  advantage.  Where  an  insurance  com- 
pany has  knowledge  that  its  agent  has  made  a  contract 
of  insurance,  and  has  facts  before  it  apprising  it  that  the  as- 
sured rests  on  the  contract,  it  can  nbt  cancel  that  contract 
without  notice  to'the  assured.  This  conclusion  stands  on  solid 
principle,  and  is  sustained  by  authority.  Mohr,  etc.,  Co.  v. 
Ohio  Ins.  Co.,  13  Fed.  Rep.  74  ;  Runlde  v.  Citizens9  Ins.  Co., 
6  Fed.  Rep.  143.  Any  other  rule  would  place  it  in  the  power 
of  an  insurance  company  to  wrong  an  assured  whose  only 
error  was  that  he  trusted  the  chosen  agent  of  the  company. 
Any  other  rule  would  place  it  in  the  power  of  an  insurance 
company  to  take  the  chances  of  a  loss,  and,  if  none  occurs, 
retain  the  premium;  but,  if  one  does  occur,  repudiate  the 
contract  and  compel  the  assured  to  bear  the  loss.  No  rule 
which  would  permit  these  consequences  can  have  our  sanc- 
tion. Nor  does  the  rule  we  assert  require  much  of  the  com- 
pany ;  it  simply  requires  it  to  do  what  in  common  fairness 
and  good  conscience  it  ought  to  do,  notify  the  assured.  An 
insurer  that  is  unwilling  to  do  this  much  deserves  no  favor 
in  a  cQurt  of  justice.  This  much  is  required  in  commercial 
transactions,  for  through  all  the  law  of  agency  runs  the  doc- 
trine that  a  principal,  who  is  fully  informed  of  his  agent's 
act,  must  promptly  disavow  it  or  else  answer  for  it.  This 
disavowal,  any  one  can  see,  is  of  no  effect  unless  communi- 
cated to  the  party  who  trusted  the  agent. 

Upon  many  of  the  questions  presented  by  the  record  the 
decision  in  Ellis  v.  Albany,  etc.,  Ins.  Co.,  50  N.  Y.  402,  bears 
strongly,  and,  upon  some  of  them,  decisively,  but  we  here  quote 
from  it  to  a  single  point.     Among  other  things  the  court  there 
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said :  "  It  may  be  said  that  this  construction  would  enable 
McCoy  to  perpetrate  a  fraud  upon  the  company  by  making 
preliminary  contracts  when  its  design  was  only  to  become 
bound  by  writing.  This,  to  a  certain  extent,  may  be  true; 
but  it  furnishes  no  reason  for  depriving  third  persons  of  the 
benefit  of  contracts  entered  into  with  him  as  its  agent,  who 
relied  thereon  for  indemnity  from  a  loss  from  the  peril  em- 
braced in  the  contract,  by  a  construction  of  the  papers  more 
strict  and  rigid  than  is  fairly  required  by  their  import.  It 
is  an  elementary  rule  that  the  principal  must  bear  a  loss  sus- 
tained by  the  misconduct  of  his  agent,  acting  within  the 
scope  of  his  authority,  rather  than  a  third  person  who  has 
fairly  dealt  with  him  as  such."  The  elementary  principle  to 
which  the  court  refers  applies  here  with  peculiar  force. 

We  do  no  more,  after  all,  than  apply  a  settled  principle  to 
a  particular  instance.  We  adjudge  that  the  appellant  was 
under  a  duty  to  speak,  and  that  silence  was  a  wrong.  One 
under  no  duty  to  speak  may  be  silent  and  be  safe ;  but  one 
under  a  duty  to  speak  is  silent  at  his  peril.  This  principle 
is  almost  as  old  as  the  law  itself,  and  has  ever  occupied  a 
conspicuous  position  in  jurisprudence.  It  is  equitable  in 
itself  and  just  in  its  operation.  The  appellant  has  chosen  to 
be  silent  when  justice  required  speech,  and  it  must  abide  the 
consequences. 

Judgment  affirmed. 

Filed  Feb.  17, 1888. 
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No.  J  3,041. 

Bechdolt  v.  The  Grand  Rapids  and  Indiana  Rail- 
road Company. 

Railroad. — Killing  Animals. — Special  Finding. — Conclusions. — In  an  action 
against  a  railroad  company  to  recover  for  animals  killed,  an  answer  by 
the  jury  to  an  interrogatory,  that  the  animals  entered  upon  the  de- 
fendant's ground  at  a  place  where  the  road  was  not  but  could  have 
been  fenced,  is* a  mere  conclusion,  and  not  a  special  finding  upon  a  par- 
ticular question  of  fact  within  the  meaning  of  the  statute. 

Same. — Fence. — Duty  of  Company. — Liability. — Negligence. — Railroad  com- 
panies are  not  required  to  fence  their  tracks  at  stations  and  sidings 
where  either  freight  or  passengers  are  received  and  discharged,  or  across 
streets  or  highways,  or  at  other  points  where  public  convenience  will 
not  permit  fences  to  be  erected,  and,  in  the  absence  of  negligence,  are 
not  liable  for  killing  animals  which  wander  upon  their  tracks  at  such 
places. 

From  the  Jav  Circuit  Court. 

D.  T.  Taylor,  W.  H.  Williamson  and  W.  C.  Ladd,  for  ap- 
pellant. 

A.  A.  Chapin  and  IF.  S.  O'Rourke,  for  appellee. 

Xiblack,  J. — This  was  an  action  for  damages  brought  by 
John  W.  Bechdolt  against  the  Grand  Rapids  and  Indiana 
Railroad  Company  for  running  over  and  killing  two  horses 
of  the  alleged  aggregate  value  of  three  hundred  dollars. 

The  complaint  was  in  three  paragraphs.  The  first  charged 
that  the  point  at  which  the  horses  entered  upou  the  railroad 
track  was  not  securely  fenced. 

The  second  repeated  the  charge  that,  at  the  point  in  ques- 
tion, the  railroad  was  not  securely  fenced,  but  was  negli- 
gently left  open  and  uninclosed ;  that  near  the  place  at  which 
the  horses  entered  upon  the  track,  two  strips  of  fence,  one 
on  each  side  of  the  road,  had  been  so  negligently  and  im- 
properly erected  as  to  constitute  a  wedge-shaped  chute  or 
cul  de  sac,  into  which  the  horses  were  forced  by  the  defend- 
ant's cars  and  negligently  run  over  and  killed,  without  any 
fault  of  the  plaintiff. 
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The  third  alleged  that  the  defendant  did,  through  the  fault, 
misconduct  and  negligence  of  its  servants  and  employees, 
and  without  any  fault  on  the  part  of  the  plaintiff,  run  against 
and  over  the  horses  at  a  point  on  the  railroad  known  as  Col- 
lett  Station,  and  did  thereby  kill  and  destroy  them,  and 
that,  also,  at  the  time  said  horses  were  killed,  the  defendant 
then  and  there  neglected  to  sound  the  whistle  attached  to  its 
locomotive,  at  a  distance  of  from  eighty  to  one  hundred  rods 
from  a  public  crossing  and  station  at  which  said  horses  were 
killed;  that  the  killing  of  the  horses  was  occasioned  by  such 
neglect  to  sound  the  whistle  of  the  defendant's  locomotive. 

The  defendant  answered  in  two  paragraphs,  the  first  in 
denial  and  the  second  averring  affirmative  matters  in  defence* 
A  demurrer  to  the  second  paragraph  being  first  overruled* 
issue  was  joined  upon  it  and  the  cause  was  sent  to  a  jury  for 
trial.  The  jury  returned  a  verdict  for  the  plaintiff,  assess- 
ing his  damages  at  two  hundred  and  fifty  dollars,  accompa- 
nied with  numerous  interrogatories  submitted  to  them  at  the 
request  of  the  parties,  respectively. 

Construing  the  interrogatories  submitted  to  them  at  the 
request  of  the  plaintiff  in  connection  with  their  answers,  the 
jury  answered  substantially  as  follows: 

First.  That  the  horses  first  entered  on  the  railroad  grounds 
at  a  point  where  the  road  was  not  fenced,  but  at  which  it 
could  have  been  fenced,  and  from  there  wandered  to  a  place 
where  the  road  could  not  be  fenced,  and  were  there  killed. 

Seco7id.  That  the  plaintiff  did  not  contribute  any  negli- 
gence to  the  killing  of  the  horses. 

Third.  That  the  defendant's  engineer  did  not,  at  a  point 
from  eighty  to  one  hundred  rods  north  of  the  public  high- 
way crossing,  where  the  horses  were  killed,  sound  the  whistle 
on  his  engine  three  times  distinctly. 

Construing  in  like  manner  the  interrogatories  submitted 
to  them  at  the  defendant's  request  in  connection  with  the 
answers  returned  to  them  respectively,  the  jury  answered  to 
the  effect  following : 
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First.  That  the  horses  entered  the  defendant's  right  of 
way,  connected  with  its  railroad  track,  from  a  public  highway 
which  crosses  the  track  at  Collett  Station. 

Second.  That  there  was  no  fence  at  the  place  at  which  the 
horses  entered  the  railroad  grounds. 

Third.  That  the  defendant  did  not  use  the  right  of  way 
where  the  horses  entered  upon  it,  and  south  of  the  highway, 
for  station  purposes. 

Fourth.  That  the  placing  of  a  fence  and  oattle-guards  on 
the  south  side  of  the  public  highway  between  that  and  the 
railroad  grounds  south  of  and  adjoining  such  highway,  would 
have  obstructed  the  free  passage  of  passengers  over  said  rail- 
road grounds  where  such  passengers  were  received  upon  and 
discharged  from  the  defendant's  trains. 

Fifth.  That  there  was  a  side-track  at  Collett  Station  com- 
mencing on  the  east  side  of  the  main  track,  south  of  the 
public  highway,  about  five  hundred  and  twenty-five  feet,  and 
extending  north  across  said  highway  to  a  point  about  four 
hundred  and  ninety-five  feet  north  of  the  same. 

Sixth.  That  at  and  prior  to  the  time  at  which  the  horses 
were  struck  and  killed,  the  defendant  used  the  railroad* track 
both  north  and  south  of  the  highway  in  receiving  freight. 

Seventh.  That  the  placing  of  cattle-guards  on  either  side 
of  the  highway  where  the  side-track  crosses  it,  would  have 
obstructed  the  free  passage  of  the  defendant's  employees  in 
the  use  of  such  side-track  and  of  the  station  grounds,  and 
have  endangered  their  lives  and  limbs. 

Eighth.  That  the  cattle-guards  and  fence  across  the  rail- 
road track  were  at  Collett  Station,  225  feet  south  of  the  high- 
way. 

Ninth.  That  the  cattle-guards  and  fence  across  the  railroad 
north  of  the  highway  were  330  feet  from  the  station  last 
named. 

Tenth.  That  the  horses  strayed  from  the  plaintiff's  inclos- 
ure  onto  the  highway,  and  then  entered  upon  the  railroad  track 
from  the  highway. 
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Eleventh.  That  the  plaintiff's  field  from  which  the  horses 
strayed  was  at  the  time  inclosed  by  a  sufficient  fence. 

Twelfth.  That  the  horses  got  out  of  the  plaintiff's  field 
through  an  inclosure. 

Thirteenth  and  fourteenth.  That  the  plaintiff  knew  that  one 
of  his  horses  had  two  nights  before  got  out  of  the  field  over 
the  fence. 

Fifteenth.  That  there  was  no  order  of  the  board  of  com- 
missioners of  Jay  county  permitting  horses  to  run  at  large. 

Sixteenth.  That  the  engineer  in  charge  of  the  locomotive 
which  struck  and  killed  the  horses,  sounded  the  whistle  of 
his  engine  once  when  he  reached  the  signal-board  north  of, 
and  as  he  approached,  the  highway  at  the  railroad  station. 

Seventeenth.  That  the  engineer  also  caused  the  bell  of  his 
engine  to  be  rung  from  the  time  the  whistle  was  sounded 
until  his  engine  reached  the  highway  crossing. 

Eighteenth.  That  as  soon  as  the  engineer  observed  the 
horses  he  sounded  the  whistle  to  frighten  them  from  the 
track. 

Nineteenth,  twentieth  and  twenty-first.  That  the  supervisor 
of  the  road  was  guilty  of  negligence  in  failing  to  cause  the 
railroad  to  be  properly  fenced,  and  that  it  was  his  negligence 
in  that  respect  which  caused  the  death  of  the  horses. 

Twenty-second.  That  this  failure  of  the  supervisor  of  the 
road  constituted  the  only  act  of  negligence  which  caused  the 
death  of  the  horses. 

Twenty-third.  That  the  plaintiff,  after  he  placed  the  horses 
in  the  field  the  night  before  they  were  killed,  did  not  examine 
the  fences  to  see  if  they  were  all  up  and  in  good  condition. 

Twenty-fourth,  twenty-fifth  and  twenty-sixth.  That  if  the 
plaintiff  had  made  such  an  examination  he  would  not  have 
discovered  any  insecure  or  insufficient  places  in  the  fences, 
but  that  he  might  have  examined  the  fences  if  he  had  de- 
sired to  do  so ;  also,  that  the  horses  first  entered  the  defend- 
ant's right  of  way  south  of  the  highway  and  west  of  the 
railroad  track. 
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Twenty-seventh.  That  the  place  at  which  the  horses  first 
entered  upon  the  railroad  track  was  between  the  cattle-guards 
at  the  north  and  south  ends  of  the  side-track,  respectively. 

Twenty-eighth.  That  it  could  not  be  said  that  the  failure 
of  the  engineer  to  sound  the  whistle  of  his  engine  three  times 
distinctly,  at  from  80  to  100  rods  from  the  highway  crossing, 
caused  the  injury  to  the  horses  complained  of. 

The  defendant  moved  for  judgment  in  its  favor  upon  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict,  and  its  motion  was  sustained.  Final  judgment  was 
accordingly  awarded  in  favor  of  the  defendant. 

Questions  were  reserved  below,  and  are  renewed  here,  upon 
the  overruling  of  the  demurrer  to  the  second  paragraph  of 
the  answer,  and  upon  the  rendition  of  judgment  in  favor  of 
the  defendant,  notwithstanding  the  general  verdict. 

The  point  made  against  the  sufficiency  of  the  second  par- 
agraph of  the  answer  is,  that,  while  assuming  to  answer  the 
entire  complaint,  it  only  answered  certain  parts  of  it,  and 
authorities  are  cited  in  support  of  the  claim  that  an  answer 
obnoxious  to  such  an  objection  is  bad  upon  demurrer,  as  it 
undoubtedly  is.  Works  Practice,  section  588.  But  in  what 
respect  the  paragraph  failed  to  answer  the  entire  complaint 
is  not  stated,  and  no  specification  is  made  of  any  particular 
defect  in  the  paragraph.  Under  such  circumstances  no  ques- 
tion is  presented  on  that  pleading,  and  we  must  assume  that 
the  demurrer  to  it  was  rightly  overruled.  Besides,  a  casual 
reading  of  the  paragraph  induces  the  belief  that  it  amounted 
only  to  an  argumentative  denial  of  the  complaint. 

As  applicable  to  the  answers  to  the  interrogatories,  the 
contention  is,  that,  in  the  most  essential  respects,  they  were 
inconsistent  with  each  other,  and  hence  did  not,  as  a  whole, 
antagonize  the  general  verdict  to  the  extent  of  justifying  the 
circuit  court  in  refusing  to  enter  judgment  upon  it.  This 
contention  is  especially  directed  to  those  answers  of  the  jury 
which  have  reference  to  the  place  at  which  the  horses  en- 
tered upon  the  railroad  track.     We  are  unable,  nevertheless, 
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to  place  the  construction  contended  for  upon  those  answers. 
The  answer  to  the  first  interrogatory  submitted  at  the  re- 
quest of  the  plaintiff  was  more  in  the  nature  of  a  legal  con- 
elusion  than  the  finding  of  a  fact.  It  did  not  either  indicate 
the  place,  or  the  kind  of  place,  at  which  the  horses  went  on 
the  track,  further  than  to  state  that  it  was  at  a  point  where 
the  track  could  have  been  fenced,  but  was  not.  This  can 
not  well  be  treated  as  a  special  finding  upon  a  particular 
question  of  fact,  within  the  meaning  of  our  civil  code.  There 
are  many  places  on  lines  of  railroad  which,  as  a  physical  pos- 
sibility, could  be  fenced  in,  but  are  not  because  they  ought 
not  to  be.  It  is  as  to  facts,  and  not  as  to  merely  speculative 
inferences,  that  a  jury  may  be  required  to  answer.  The 
answer,  therefore,  to  the  interrogatory  in  question  was  not 
materially  inconsistent  with  answers  to  other  interrogatories 
on  the  same  subject  which  constituted  .special  findings  of 
particular  facts. 

It  is  now  the  accepted  law  of  this  State,  that  railroad  com- 
panies are  not  required  to  fence  their'  tracks  at  stations  aud 
sidings  where  either  freight  or  passengers  are  received  and 
discharged,  or  across  streets  or  highways,  or  at  other  points 
where  public  convenience  will  not  permit  fences  to  be  erected, 
and  are  consequently  not  liable  to  pay  for  animals  which 
may  wander  upon  their  tracks  at  such  places  and  be  killed 
without  negligence  on  the  part  of  such  companies.  Indi- 
ana, etc.,  R.  W.  Co.  v.  Quick,  109  Ind.  295,  and  authorities 
cited. 

Some  of  the  other  answers  state  mere  conclusions,  and 
still  others  are  only  collateral  and  incidental  to  the  matters 
really  at  issue  between  the  parties;  but,  taking  all  the  an- 
swers which  amount  to  a  finding  of  facts  into  consideration, 
the  plain  inferences  are  :  First.  That  the  horses  went  onto 
the  right  of  way,  and  thence  upon  the  track  from  the  highway, 
at  a  place  at  which  the  track  was  not,  and  ought  not  to  have 
been,  fenced.  Secondly.  That  the  horses  afterwards  wan- 
dered upon  the  track  and  were  killed  without  negligence  on 
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the  railroad  company's  part.  Thirdly.  That  the  engineer 
in  charge  of  the  locomotive  which  struck  and  killed  the 
horses  caused  the  whistle  to  be  sounded,  as  he  approached 
Collett  Station,  in  the  manner  and  at  the  time  as  is  impliedly 
required  by  section  2178,  R.  S.  1881.  These  inferences  neg- 
atived all  the  material  allegations  of  the  complaint,  and, 
hence,  defeated  the  plaintiff's  asserted  right  to  recover  in 
the  action.  None  of  these  inferences  are  in  serious  conflict 
with  the  finding  that  it  was  the  failure  of  the  supervisor  to 
have  the  railroad  properly  fenced  which  caused  the  death  of 
the  horses.  Pittsburgh,  etc.,  R.  R.  Co.  v'.  Spencer,  98  Ind. 
186;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Evans,  53  Pa.  St.  250. 

That  finding  was  a  mere  conclusion,  not  sustained  by  the 
facts  from  which  it  was  presumably  drawn.  The  facts  thus 
referred  to  tended  towards  an  entirely  different  conclusion, 
which  was  that  the  place  at  which  the  horses  entered  upon 
the  track  was  one  where  the  railroad  was  not,  and  ought  not 
to  have  been,  fenced  in,  and  hence  that  the  company's  fail- 
ure to  fence  the  track  at  that  place  had  no  wrongful  connec- 
tion with  the  killing  of  the  horses. 

Other  questions  are  discussed,  but  what  we  have  said  must 
necessarily  result  in  the  affirmance  of  the  judgment ;  we  need 
not,  therefore,  further  extend  this  opinion. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  17, 188S. 
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Partnership. — Apparent  Scope  of  Business. — Sale  to  One  Bartner. — Liability 
of  Firm. — Where  two  persons  engage*  as  partners  in  a  particular  busi- 
ness, every  transaction  by  either  partner  within  the  apparent  scope  of 
the  business  will  be  presumed  to  be  on  the  partnership  account,  and  a 
sale  to  one  partner  is  a  sale  to  both,  unless  it  affirmatively  appears  that 
the  transaction  was  known  by  the  seller  to  be  upon  the  individual  ac- 
count and  credit  of  the  partner  who  negotiated  the  purchase. 

From  the  Daviess  Circuit  Court. 

J.  M.  Burr,  for  appellant. 
J.  H.  O'Neall,  for  appellees. 

Mitchell,  C.  J. — Porter  sued  Wilson  &  Murray  to  re- 
cover a  balance  due  on  account  for  cattle  alleged  to  have  been 
sold  and  delivered  by  the  former  to  the  latter. 

There  was  a  verdict  and  judgment  against  Murray  and  in 
favor  of  Wilson. 

The  controversy  from  the  beginning  was  wholly  between 
Porter  and  Wilson.  The  question  arises  upon  the  evidence, 
in  which  we  find  no  material  contradiction. 

It  is  conceded  by  both  Wilson  and  Murray  that  they  were 
partners  on  the  27th  day  of  October,  1884,  engaged  in  pur- 
chasing cattle  be  fed  on  what  is  called  the  "  Hornaday  farm," 
in  Daviess  county.  Both  testify  that  the  business  of  the 
firm  did  not  extend  beyond  the  purchase  of  cattle  to  be  fed 
on  the  farm  above  mentioned.  The  evidence  does  not  show 
when  the  copartnership  was  formed.  Murray  usually  pur- 
chased the  cattle,  Wilson  furnishing  the  money  to  pay  for 
them. 

There  was  evidence  tending  to  show  that  Murray  had  been 
engaged  in  various  ways  in  the  business  of  purchasing  cattle 
prior  to  his  association  with  Wilson.  Some- days  prior  to 
that  on  which  the  cattle  in  controversy  were  purchased, 
Wilson  and  Murray  went  to  Porter's  house  or  farm  together 
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to  look  at  his  cattle.  Murray,  in  the  presence  of  Porter  and 
Wilson,  spoke  of  buying  fat  cattle,  and  started  to  look  at 
some  belonging  to  Porter,  whereupon  Wilson  remarked  that 
he  would  not  go  to  look  at  them,  as  he  did  not  want  to  pur- 
chase cattle  of  that  kind,  at  the  same  time  saying  to  Porter 
that  he  and  Murray  might  go  and  look  at  the  rattle ;  that 
he  (Wilson)  did  not  want  them.  Murray  looked  at  the  cat- 
tle, but  none  were  purchased  on  that  day.  On  the  27th  of 
October,  Murray  returned  and  purchased  all  the  cattle,  twenty- 
four  in  number,  from  Porter.  The  aggregate  price  was  $980. 
Nothing  was  said  as  to  whom  the  purchase  was  made  for. 
The  whole  lot  was  negotiated  and  sold  at  the  same  time  and 
as  one  transaction.  Porter  believed  that  he  was  dealing  with 
Wilson  &  Murray.  Of  the  lot  purchased,  there  were  ten  head 
of  feeding  cattle,  which  were  taken  at  the  agreed  price  of 
4J  cents  per  pound.  The  price  of  these  aggregated  $500. 
This  amount  was  paid  down,  but  nothing  was  said  as  to  its 
application  or  that  it  was  for  any  specified  number  of  the 
cattle.  This  money  was  furnished  by  Wilson,  and  the  ten 
head  of  cattle  were  driven  to  the  Hornaday  farm.  The 
fourteen  head  were  taken  away  first,  and  were  shipped  off 
and  sold  by  Murray  on  his  own  account.  There  remains  due 
to  Porter  on  the  general  account  a  balance  amounting  to  $130. 

As  between  Wilson  and  Murray,  both  concede  that  the 
former  had  nothing  to  do  with  the  purchase  of  the  fourteen 
head,  and  that  the  amount  due  Porter  is  due  from  Murray 
alone. 

There  were  no  circumstances,  except  as  they  grew  out  of 
the  facts  above  stated,  wThich  tended  in  any  manner  to  show 
knowledge  by  Porter  of  any  limitation  upon  the  partnership 
business  of  Wilson  &  Murray,  or  that  the  firm  business  was 
confined  exclusively  to  the  purchase  of  feeding  cattle,  to  be 
fed  on  the  Hornaday  farm. 

As  has  been  seen,  there  is  nowhere  any  dispute  but  that 
Wilson  and  Murray  were  partners,  engaged  in  the  business  of 
buying  cattle  at  the  time  of  the  transaction  with  Porter. 
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That  transaction  was,  therefore,  within  the  general  scope 
of  the  firm  business.  True,  the  joint  business  of  the  firm 
was  confined  to  the  purchase  of  cattle  for  a  specified  purpose, 
while  Murray,  one  of  the  partners,  assumed  to  purchase  cat- 
tle on  his  own  account  for  another  purpose.  But  this  was 
not  known  to  Porter. 

In  case  two  persons  engage  as  partners  in  a  particular  trade 
or  business,  the  rule  is  that  every  transaction  by  either  partner, 
within  the  apparent  scope  of  the  business  in  which  the  firm 
is  engaged,  will  be  presumed  to  be  on  the  partnership  ac- 
count. A  sale  to  one  partner,  in  such  a  case,  is,  in  contem- 
plation of  law,  a  sale  to  both,  unless  it  affirmatively  appears 
that  the  transaction  in  question  was  known  by  the  seller  to 
be  upon  the  individual  account  and  credit  of  the  partner 
who  negotiated  the  purchase.  Todd  v.  Jackson,  75  Ind. 
272;  Booe  v.  Cakhoell,  12  Ind.  12;  Bailey  v.  Coons,  64  Ind. 
545 ;  Jackson  v.  Todd,  56  Ind.  406. 

The  only  circumstance  which  could  by  any  possibility  tend 
to  show  that  Porter  had  notice  that  the  purchase  of  the 
fourteen  head  of  cattle,  which  we  assume  were  fat,  was  not 
a  partnership  transaction,  was  what  occurred  when  Wilson 
and  Murray  visited  Porter,  some  days  prior  to  the  negotiation 
and  purchase  by  Murray,  for  the  purpose  of  looking  at  the 
cattle.  All  that  occurred  then  was,  that  Murray  spoke  of 
looking  at  some  fat  cattle  belonging  to  Porter,  with  a  view 
of  purchasing  them.  Wilson  remarked,  in  substance,  that 
he  did  not  want  to  purchase  that  kind  of  cattle,  and  that,  if 
Porter  and  Murray  wanted  to  look  at  them,  he  would  wait 
until  they  returned.  Nothing  further  appears  to  have  been 
said  or  done  about  the  purchase  on  that  day.  In  a  short 
time  thereafter  the  whole  lot  was  purchased  by  Murray,  as 
one  transaction.  There  is  no  pretence  that  Porter  was  noti- 
fied in  any  manner  that  the  firm  of  Wilson  &  Murray  were 
only  purchasing  feeding  cattle  for  the  Hornaday  farm,  or 
that  the  partnership  business  was  limited  to  the  purchase 
of  cattle  of  any  particular  description.     It  is  true,  Wilson 
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testified  that  he  said  in  the  presence  of  Porter,  when  reference 
was  made  to  the  fat  cattle,  that  he  did  not  buy  cattle  of  that 
kind.  This  was  at  most  but  an  ambiguous  expression.  It 
may  well  have  been  understood  by  Porter  to  mean  that  the 
purchase  of  fat  cattle  was,  left  to  the  judgment  of  Murray. 
It  was  certainly  not  equivalent  to  a  notice  that  the  firm  of 
Wilson  &  Murray  were  not  engaged  in  the  purchase  of  cat- 
tle of  that  description  on  partnership  account.  No  such 
inference  could  reasonably  have  been  drawn  from  the  state- 
ment. The  purchase  of  the  cattle  was  one  entire  transaction. 
It  was  within  the  general  scope  of  the  partnership  business. 
Wilson  having  adopted  part  of  an  entire  transaction,  we  are 
unable  to  discover  any  evidence  in  the  record  which  justified 
the  jury  in  finding  that  he  might  repudiate  that  part  which 
did  not  meet  his  approbation. 

The  motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed. 

Filed  Feb.  17,  1888. 
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a  sheriff's  sale,  that  the  judgment  under  which  the  sale  is  about  to  be 
made  is  void,  without  a  statement  of  the  facts  showing  its  invalidity, 
is  not  sufficient. 
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of  a  judgment  with  a  complaint  does  not  make  it  a  part  of  the  plead- 
ing, a  judgment  not  being  a  written  instrument  within  the  meaning  of 
section  362,  R.  S.  1881. 
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Same. — Lien. — Property  Exempt  from  Execution. — Conveyance  of. — Riohi?  *f 
Purchaser. — A  judgment  against  a  resident  householder  whose  entire 
property,  real  and  personal,  is  less  than  the  amount  allowed  as  exempt 
from  execution,  does  not  become  a  lien  upon  the  real  estate  of  the  judg- 
ment defendant,  and  a  purchaser  from  the  latter  takes  it  exempt  there- 
from. 

From  the  Marshall  Circuit  Court. 

E.  C.  Martindale  and  J.  D.  McLaren,  for  appellant. 
D.  V.  Burns  and  A.  Seiden&ticker,  for  appellee. 

Howk,  J. — This  suit  was  originally  commenced  by  appel- 
lee, Rowley,  as  plaintiff,  against  appellant,  Dumbould,  and  one 
William  B.  Kyle,  sheriff  of  Marshall  county,  as  defendants. 
Afterwards,  plaintiff  filed  a  supplemental  complaint,  making 
one  Joseph  S.  Xeeley  a  party  defendant  in  the  action.  Plain- 
tiff dismissed  his  action  as  to  the  defendant  Kvle.  There- 
after,  the  remaining  defendants,  Dumbould  and  Xeeley,  jointly 
answered  by  a  general  denial  of  the  complaint.  The  issues 
joined  were  tried  by  the  court,  and,  at  the  request  of  such 
defendants,  the  court  made  a  special  finding  of  the  facts,  an<j 
stated  its  conclusions  of  law  thereon,  in  favor  of  the  plaintiff 
herein.  Over  the  defendants'  exceptions  to  the  court's  con- 
clusions of  law  and  their  motion  for  a  new  trial,  final  judg- 
ment was  rendered  for  plaintiff  herein,  as  prayed  for  in  his 
complaint. 

Defendant  Dumbould  has  alone  appealed  from  the  judg- 
ment below,  and  has  here  assigned  errors  which  call  in  ques- 
tion (1)  the  overruling  of  the  demurrer  to  the  original  and 
supplemental  complaint,  (2)  the  overruling  of  his  motion 
for  a  new  trial,  and  (3)  the  overruling  of  the  motion  to  dis- 
miss this  action. 

Appellant's  learned  counsel  have  first  discussed,  in  their 
brief  of  this  cause,  the  alleged  insufficiency  of  the  facts 
stated  in  the  original  and  supplemental  complaints,  upon  the 
demurrer  thereto,  to  constitute  a  cause  of  action.  In  his 
original  complaint,  plaintiff  alleged  that  he  was  the  owner 
and  in  possession  of  lot  No.  64  in  the  town  of  Fredericks- 
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burgh,  in  Marshall  county,  on  which  lot  there  was  a  build- 
ing occupied  as  a  general  store,  and  such  lot  and  appurte- 
nances were  of  the  value  of  $500;  that  plaintiff  acquired 
such  real  estate  by  deed  in  fee  simple  from  one  Martha  N. 
Alleman  (dated  September  29th,  1884),  who  was  the  owner 
thereof;  that,  at  the  time  plaintiff  purchased  such  real  estate 
and  took  such  deed  thereof  from  Martha  N.  Alleman,  he 
had  no  knowledge  of  the  pretended  judgment  thereafter 
mentioned ;  that,  on  June  24th,  1882,  defendant  Dumbould 
recovered  a  pretended  judgment  against  said  Martha  N.  Alle- 
man, before  a  justice  of  the  peace  of  Marshall  county,  which 
in  truth  and  in  fact  was  no  judgment  against  Martha  N. 
Alleman,  and  had  no  force  or  effect  as  such,  but  was  void 
and  ineffectual;  and  that,  some  time  after  the  rendition  of 
such  pretended  judgment,  defendant  Dumbould  caused  a 
transcript  thereof  to  be  filed  in  the  clerk's  office  of  the  court 
below.  And  plaintiff  further  said  that,  at  the  time  of  the 
rendition  of  such  judgment,  Martha  N.  Alleman  was  a  mar- 
ried woman,  residing  in  the  town  of  Fredericksburgh,  and 
the  wife  of  L.  D.  Alleman,  named  in  such  judgment,  and 
was  a  householder  keeping  house  with  her  children,  her 
husband  having  previously  thereto  abandoned  her,  and  she 
was  not  then  nor  at  any  time  since  possessed  of  property, 
real  and  personal,  to  the  amount  allowed  her  as  exempt  from 
execution  as  a  resident  householder,  and  since  the  rendition 
of  such  judgment  she  had  been  and  still  was  a  resident  house- 
holder of  the  State  of  Indiana ;  that  defendant  Dumbould, 
without  having  first  taken  the  necessary  legal  steps  to  au- 
thorize the  issuing  of  an  execution,  if  such  judgment  were 
a  valid  and  subsisting  judgment,  whereon  execution  might 
issue  after  such  steps  had  first  been  taken,  had  sued  out  exe- 
cution on  such  judgment  from  the  court  below,  and  had  un- 
lawfully and  wrongfully  placed  such  execution  in  the  hands 
of  defendant  Kyle,  sheriff  of  Marshall  county;  that, defend- 
ant Kyle,  as  such  sheriff,  had  wrongfully  levied  such  execu- 
tion on  such  real  estate,  the  property  of  plaintiff  as  afore- 
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said;  and  bad  caused  such  real  estate  to  be  advertised  for 
sale  at  sheriff's  sale,  on  June  20th,  1885.  And  plaintiff 
averred  that  such  sale,  if  allowed  to  lake  place,  would  be  a 
fraud  on  his  rights,  would  cast  a  cloud  upon  his  title  and 
inheritance,  and  injure  his  use  and  enjoyment  of  his  said 
premise* ;  and  that  plaintiff  resided  in  the  city  of  Indianap- 
olis, and  at  the  earliest  practicable  moment,  after  he  learned 
of  such  proposed  sale,  he  had  commenced  this  action  to  re- 
strain such  sale  and  to  have  such  judgment  declared  to  be 
void  and  no  lien  upon  his  said  real  estate.     Wherefore,  etc. 

Plaintiff  filed  no  undertaking  or  bond  with  his  complaint, 
and  no  restraining  order  wa^  granted  or  issued  as  prayed  for 
therein.  Afterwards,  on  June  24th,  1885,  plaintiff  filed  his 
supplemental  complaint,  wherein  he  alleged  that,  since  the 
filing  of  his  original  complaint,  and  over  his  objection  and 
protest,  one  Joseph'  S.  Xeeley  had  purchased  at  the  sheriff's 
sale  herein  sought  to  be  enjoined,  which  defendant  Kyle, 
notwithstanding  the  pendency  of  this  action,  had  persisted 
in  making,  the  plaintiff's  real  estate  described  in  his  original 
complaint;  that  said  Neeley,  at  the  time  he  purchased  such 
real  estate,  well  knew  that  plaintiff's  action  was  then  pend- 
ing for  the  purpose  of  enjoining  such  sale,  or  setting  it  aside, 
if  made;  and  so  plaintiff  said  that  said  Xeeley  was  a  neces- 
sary party  defendant  to  this  action,  etc.     Wherefore,  etc. 

Appellant's  counsel  very  earnestly  insist  that  the  trial  court 
erred  in  overruling  the  demurrer  to  the  complaint,  because 
they  say  that  the  judgment  which  plaintiff  sought  to  have 
declared  void  and  no  lien  upon  his  real  estate  was  shown  by 
the  averments  of  the  complaint,  and  the  copy  of  a  judgment 
filed  therewith  and  made  part  thereof,  to  have  been  a  valid 
and  subsisting  judgment  and  an  existing  lien  on  such  real 
estate. 

We  are  of  opinion  that  plaintiff's  complaint,  in  so  fer  as 
it  attacked  the  validity  of  the  justice's  judgment  described 
therein  and  sought  to  have  such  judgment  declared  void  by 
the  court,  did  not  state  facts  sufficient  to  present  that  ques- 


NOVEMBER  TERM,  1887.  357 

J_l^mj_Ll^_l_^MI—lll—        I.I  _  ~  ■■  ■ "•  I  ^H- 

Dumbould  v.  Rowley. 

tion  for  the  consideration  and  decision  either  of  the  court 
below  or  of  this  court.  There  is  not  a  fact  stated  in  the 
complaint  which  shows,  or  tends  to  show,  any  invalidity  in 
the  justice's  judgment.  It  is  true  that  plaintiff  filed  with  his 
complaint  a  copy  of  a  justice's  judgment,  and  attempted 
thereby  to  make  such  judgment  a  part  of  his  complaint.  If 
the  filing  of  such  copy  had  made  the  justice's  judgment  a 
part  of  plaintiff's  complaint,  then  we  would  be  confronted 
with  the  important  question,  so  ably  argued  by  appellant's 
counsel,  namely :  Whether  such  judgment,  though  valid  and 
binding  as  between  the  parties  thereto,  was,  or  was  not,  void 
and  of  no  effect  as  to  strangers  or  third  parties,  such  as  the 
plaintiff  was. 

But  the  filing  of  a  copy  of  the  justice's  judgment  with 
plaintiff's  complaint  did  not  make  such  judgment  a  part  of 
such  complaint.  Our  code  provides  that  "  When  any  plead- 
ing is  founded  on  a  written  instrument  or  on  account,  the 
original,  or  a  copy  thereof,  must  be  filed  with  the  pleading ;  " 
and  that  "  Such  copy  of  a  written  instrument,  when  not  copied 
in  the  pleadings,  shall  be  taken  as  part  of  the  record."  Sec- 
tion 362,  R.  S.  1881. 

These  provisions  of  our  civil  code  have  been  in  force  con- 
tinuously since  May  6th,  1853,  and  have  often  been  the  sub- 
ject of  judicial  comment  and  construction. 

In  Lytle  v.  Lytic,  37  Ind.  281,  it  was  held  that  a  judgment 
was  not  a  "  written  instrument"  within  the  meaning  of  that 
expression  as  used  in  our  civil  code. 

In  Wilson  v.  Vance,  55  Ind.  584,  after  quoting  the  pro- 
visions of  the  code  as  we  have  quoted  them,  the  court  said : 
"  Whenever  a  pleading  is  founded  on  a  written  instrument, 
the  copy  filed  with  the  pleading,  though  not  copied  in  the 
pleading,  becomes  a  part  of  the  pleading,  because  it  becomes 
a  part  of  the  record.  But  this  is  not  true  with  reference  to 
papers  or  documents  that  are  not  written  instruments  within 
the  meaning  of  the  statute,  though  they  may  be  the  founda- 
tion of  the  pleading.     The  statute  makes  copies  of  written 
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instruments  a  part  of  the  record,  when  they  are  the  fouudn- 
tiori  of  any  pleading,  but  it  does  not  make  copies  of  other 
documents,  not  written  instruments,  a  part  of  the  record, 
though  the  pleading  may  be  founded  upon  such  documents." 

The  copy  of  the  justice's  judgment  did  uot  become  a  part 
of  plaintiff's  complaint,  and  can  not  be  considered  here  iu 
the  decision  of  the  question  as  to  whether  such  judgment  was, 
or  was  not,  void  as  against  the  plaintiff  herein.  Conwell  v. 
Conwelt,  100  Ind.  437,  and  cases  cited. 

If  the  complaint  had  stated  no  other  facts  except  those  re- 
lating to  the  alleged  invalidity  of  the  justice's  judgment,  it 
would  seem  clear  to  us  that  the  court  below  had  erred  iu 
overruling  the  demurrer  to  such  complaint.  But  it  will  be 
seen  from  the  complaint,  the  substance  of  which  we  have 
given,  that  plaintiff  alleged  other  facts  therein,  which,  if  true, 
and  the  demurrer  admitted  their  truth,  showed  that  the  jus- 
tice's judgment,  even  if  valid,  was  uot,  and  never  had  been, 
a  lien  upon  plaintiff's  real  estate,  and  he  asked  the  court  to 
so  declare.  If,  as  alleged,  plaintiff's  grantor,  Mrs.  Martha 
N.  Alleman,  was,  at  the  rendition  of  the  justice's  judgment, 
and  had  been  since,  a  resident  householder  of  this  State,  and 
if,  as  alleged,  during  all  that  time  her  entire  property,  real 
and  personal,  never  was  equal  to  the  amount  allowed  her  as 
exempt  from  execution,  as  such  resident  householder,  then  it 
is  clear  that  the  real  estate  she  conveyed  to  plaintiff  was  not 
"liable  to  execution,"  and  the  justice's  judgment  never  be- 
came a  lien  thereon.  Section  608,  R.  S.  1881.  Under  the 
statute, a  judgment  is  a  "lien  upon  real  estate  and  chattels 
real,  liable  to  execution."  The  averments  of  the  complaint 
showed,  therefore,  that  the  real  estate  in  question,  while  it 
was  owned  by  Martha  X.  Alleman,  was  exempt  from  sale  on 
execution,  and  this  being  so,  her  grantee,  under  our  decisions, 
acquired  title  to  such  real  estate  exempt  from  the  lien  of 
judgments  and  executions  against  her.  Vand-ibur  v.  Love, 
10  Ind.  54;  Oodman  v.  Smith,  17  Ind.  152;  Bxirdge  v ,  Bolin, 
.106  Ind.  175  (55  Am.  E.  724);  Faurote  v.  Oarr,  108   Ind. 
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123;  Taylor  v.  *  Duesterberg,  109  Ind.  165;  Barnard  v. 
Brown,  112  Ind.  53. 

Our  conclusion  is,  that  the  court  below  committed  no  error 
in  overruling  the  demurrer  to  plaintiff's  complaint. 

It  is  claimed  on  behalf  of  appellant,  Dumbould,  that  the 
special  finding  of  facts  was  not  sustained  by  sufficient  evi- 
dence. We  do  not  think  that  we  can  disturb  the  findings  or 
judgment  on  the  evidence,  because  there  is  evidence  in  the 
*  record  which  tends  to  sustain  the  material  facts  found  by  the 
court.  Besides,  it  seems  to  us  that  appellant  is  not  injuriously 
affected  or  damnified  by  the  special  finding  of  facts.  The 
court  found  as  a  fact  that  appellant  had  caused  plaintiff's  real 
estate  to  be  sold  by  the  sheriff,  under  an  execution  issued  on 
his  said  judgment;  that  at  such  sale  defendant  Neeley  be- 
came the  purchaser  of  such  real  estate  for  the  sum  of  $125, 
and  that  Neeley  paid  such  sum  to  the  sheriff  and  received 
from  him  the  proper  certificate  of  such  sale.  The  court 
rendered  judgment  that  Neeley  take  nothing  by  his  said  pur- 
chase of  such  real  estate.  If  any  one  could  be  heard  to  com- 
plain here  of  such  judgment  we  think  it  would  be  Neeley; 
but  he  has  failed  and  refused  to  appeal  therefrom,  or  to  join 
in  this  appeal.  Surely,  appellaut  can  not  successfully  com- 
plain of  such  judgment  for  or  on  behalf  of  Neeley. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  18, 1888. 
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117  so  No.  12,643. 

Bruce  et  al.  t;.  Osgood,  Trustee. 

Partition.— By  Parol  Agreement. — Enforcement  of. — Possession. — Acquies- 
cence.— Improvements. — Where  there  is  a  parol  agreement  by  tenants  in 
common  for  partition,  which  is  so  far  carried  into  effect  that  the  parties 
take  possession  of  the  several  shares  allotted  to  them,  or  that  one  of 
the  parties,  with  the  knowledge  and  acquiescence  of  the  other,  goes  into 
the  exclusive  possession  of  the  share  set  off  to  him,  making  therein 
valuable  improvements,  such  partition  is  valid  and  enforceable,  unle*> 
infected  with  fraud. 

Same. — Arbitrators. — Second  Award. — Evidence. — Where  the  persons  selected 
by  tenants  in  common  to  make  a  division  of  land,  in  pursuance  of  a 
parol  agreement  for  partition,  report  a  division,  which  is  mutually  un- 
satisfactory, and  the  parties  afterwards  agree  between  themselves  as  to 
the  share  each  shall  have,  and  consent  that  the  original  arbitrator*  may 
report  a  division  in  conformity  with  the  agreement,  which  they  do,  such 
report  is  admissible  in  evidence  in  support  of  the  partition. 

8ame. — Attorney  and  Client. — Confidential  Communications. — Statements  made 
by  a  client  to  an  attorney  for  the  purpose  of  being  communicated  and 
acted  upon  by  the  latter  while  conducting  negotiations  for  the  settle- 
ment of  a  controversy  over  the  division  of  land  between  the  client  and 
another,  are  not  such  confidential  communications  as  the  attorney  is 
forbidden  to  disclose  in  evidence. 

* 

From  the  Marion  Superior  Court. 

8.  Claypool,  W.  A.  Ketcham  and  J.  P.  Baker,  for  appellants. 

A.  C.  Harris  and  W.  H.  Calkins,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Osgood,  as  trustee, 
against  Bruce  and  wife,  to  quJet  title  to  certain  farm  lands 
in  Marion  county,  of  which  Bruce  and  Osgood  were  formerly 
tenants  in  common.  The  controversy  involves  the  validity 
and  efficacy  of  certain  steps  which  were  taken  with  a  view 
to  effect  a  partition.     The  questions  arise  on  the  evidence. 

The  facts  seem  to  be,  that  Osgood  and  Bruce  acquired 
title  by  deeds  dated  the  5th  day  of  October,  1881,  to  two 
hundred  and  forty-two  acres  of  land  in  Marion  county.  The 
interest  of  the  former  was  in  the  proportion  of  an  undivided 
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four-fifths,  while  that  of  the  latter  was  an  undivided  one- 
fifth  of  the  whole.  The  title  was  acquired  as  the  result  of  a 
compromise  of  a  certain  pending  litigation,  and  the  compro- 
mise agreement  pursuant  to  which  the  conveyances  to  Os- 
good and  Bruce  were  made  provided  for  the  selection  of 
three  disinterested  freeholders  of  the  county  to  make  parti- 
tion of  the  land.  Pursuant  to  this  agreement,  each  of  the 
common  owners  selected  one,  and  the  two  thus  selected 
designated  a  third  person,  the  three  being  called  commis- 
sioners, for  the  purpose  of  effecting  a  division  of  the  land 
according  to  the  respective  interests  of  the  owners. 

Two  of  the  persons  agreed  upon  and  reported  a  division, 
but  the  division  proposed  by  the  report,  proving  unsatisfac- 
tory, seems  to  have  been  disregarded  by  mutual  consent. 
The  evidence  tends  to  show  that,  after  some  consultation  be- 
tween the  parties  and  their  attorneys,  it  was  agreed  that  a 
tract  containing  56$?$  acres,  described  by  metes  and  bounds, 
should  be  set  off  to,  and  accepted  by,  Bruce  as  his  share,  and 
that  what  remained  of  the  two  hundred  and  forty-two  acres 
was  to  be  awarded  to,  and  accepted  by,  Osgood  as  equivalent 
to  his  four-fifths  interest.  Conveyances  were  to  be  made 
accordingly.  There  is  evidence  tending  to  show  that,  after 
this  arrangement  was  agreed  upon  by  the  parties,  they  con- 
sented that  the  commissioners  hereinbefore  mentioned  should 
report  a  division  in  conformity  with  this  agreement.  This 
was  done  accordingly. 

The  evidence  tends  to  show  that  Osgood  caused  the  divi- 
sion line  between  the  several  tracts,  as  thus  allotted,  to  be 
fixed  by  a  surveyor,  and  to  be  indicated  by  a  turn-row,  some 
seven  feet  wide,  and  that  he  went  into  possession  of  the  part 
allotted  to  him,  and  made  improvements  of  some  value 
thereon.  There  is  also  some  evidence  that  Bruce  recognized 
the  partition  thus  made  by  taking  exclusive  possession  of 
the  crops  grown  on  the  tract  allotted  him. 

No  deeds  were  interchanged,  and  later  on  Bruce  repudi- 
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ated  the  alleged  partition.     There  is  no  suggestion  of  fraud 
or  inequality  in  the  division. 

The  court  below  found  that  partition  had  been  duly  made, 
and  adjudged  that  the  titles  of  the  respective  parties  be 
quieted  according  thereto. 

In  favor  of  a  reversal,  it  is  argued  (1)  that  the  evidence 
does  not  disclose  an  agreement  to  make  partition,  and  that 
the  second  report  of  the  commissioners  was  wholly  unauthor- 
ized ;  and  (2)  that  if  there  was  an  agreement  to  make  parti- 
tion it  was  void,  not  having  been  consummated  by  writing 
and  the  taking  of  possession,  or  of  anything  equivalent 
thereto. 

That  an  agreement  to  make  partition,  which  rests  merely 
in  parol,  and  under  which  no  exclusive  possession  has  been 
taken,  is  not  enforceable,  may  be  conceded.  It  is,  however,  a 
well  settled  doctrine  of  this  and  other  courts,  that  a  parol 
partition  of  lands  between  tenants  in  common,  which  has 
been  carried  into  effect  and  consummated  by  possession  taken 
by  each  of  the  share  so  allotted  him,  will  be  valid  and  bind- 
ing. Moore  v.  Kerr,  46  Ind.  468  ;  Bumgardner  v.  Edwards, 
85  Ind.  117;  Hauk  v.  Mc  Comas,  98  Ind.  460;  Savage  v. 
Lee,  101  Ind.  514;  Wright  v.  Jones,  105  Ind.  17;  Wood  v. 
Fleet,  36  N.  Y.  499  ;  Grimes  v.  Butts,  65  111.  347 ;  Shepard 
v.  Kinks,  78  111.  188;  Long's  Appeal,  77  Pa.  St.  151;  Wood 
Frauds,  section  229. 

While  it  is  true,  that  a  partition  which  fully  accomplishes 
the  severance  of  the  previously  existing  relation  of  tenants 
in  common  in  the  undivided  whole,  and  vests  the  possession 
to  an  allotted  part  in  each,  is  not  such  a  transfer  of  title  as 
will  be  affected  by  the  statute  of  frauds  (Moore  v.  Kerr,  su- 
pra ;  Calhoun  v.  Hays,  8  Watts  &  S.  127;  Mellon  v.  Bred. 
114  Pa.  St.  647),  it  is,  nevertheless,  not  to  be  understood 
that  a  parol  agreement  for  the  partition  or  exchange  of  lands, 
whofly  unexecuted,  is  enforceable  notwithstanding  the  statute. 
Knapp  Partition,  466,  467. 
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Such  an  agreement  is  not  enforceable  unless  it*  has  been  so 
far  executed  by  taking  possession,  or  by  the  performance  of 
such  acts  in  reliance  thereon,  as  to  entitle  parties  interested  to 
invoke  the  jurisdiction  of  a  court  of  equity  for  specific  per- 
formance. When  the  contract  has  been  followed  by  posses- 
sion, in  conformity  with  the  partition  agreed  upon,  since  a 
court  would  have  enforced  an  equitable  partition  without  the 
consent  of  all  the  parties,  a  partition  thus  effected  by  agree- 
ment will  be  so  far  binding  as  to  be  enforceable,  unless  it  is 
infected  with  fraud. 

A  partition  effected  by  mutual  agreement,  followed  by  pos- 
session, is  the  equivalent  of  a  decree  in  a  court  of  chancery, 
which  does  not  of  itself  convey  or  transfer  the  title,  even  after 
the  allotment  of  the  several  shares  of  each  of  the  parties  to 
the  proceeding.  The  transfer  of  title  is  a  matter  distinct 
from  the  partition,  but  the  transfer  may  be  compelled  by  a 
court  of  equity.  Gay  v.  Purpart,  106  U.  S.  679 ;  Buzzell  v. 
Gallagher,  28  Wis.  678. 

Moreover,  exclusive  possession  taken  or  retained  by  one 
tenant  of  the  particular  part  allotted  him,  in  pursuance  of 
sucli  an  agreement,  accompanied  or  followed  by  acts  done  in 
reliance  thereon,  such  as  making  valuable  improvements  and 
the  like,  may  be  a  sufficient  taking  of  possession.  Savage  v. 
Lee,  supra;  Hauk  v.  McComas,  supra;  Shepard  v.  Rinks, 
supra. 

The  inquiry  then  comes  to  this :  Was  there  an  agreement 
for  partition,  and  has  that  agreement  been  so  far  carried  into 
effect  as  that  the  parties  took  possession  of  the  several  shares 
allotted  them  respectively,  or  that  one  of  the  parties,  with  the 
knowledge  and  acquiescence  of  the  other,  went  into  the  ex- 
clusive possession  of  the  share  allotted  him,  making  thereon 
valuable  improvements  ? 

Without  stopping  to  rehearse  the  testimony  in  detail,  it  is 
enough  to  say,  there  was  evidence  from  which  the  court  may 
have  found  an  agreement  for  partition.     There  was  evidence 
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tending  to  show,  that  the  partition  was  followed  by  pos- 
session. It  clearly  appears  that  the  appellee  took  exclusive 
possession  of  the  share  set  off  to  him,  and  that  he  erected 
fences,  constructed  drains,  and  expended  more  than  one  thou- 
sand dollars  in  making  lasting  improvements  thereon.  It  also 
appears  that  the  appellant  took  the  crops  from  the  share  set 
off  to  him.  There  being  no  suggestion  of  inequality  in  the 
division,  or  fraud  in  procuring  the  agreement,  there  appears 
to  be  no  reason  why  the  partition  should  not  have  been,  as  it 
was,  confirmed  and  enforced  by  the  court. 

Concerning  the  next  point :  It  may  be  conceded,  as  the 
appellant  contends,  that  arbitrators,  who  have  made  their 
final  award  in  respect  to  a  matter  submitted  to  them,  have 
so  far  exhausted  their  power  over  the  subject-matter  as  not 
to  be  authorized,  without  a  new  submission,  to  make  a  second 
award.  Bayne  v.  Morris,  1  Wall.  97  ;  Indiana,  etc.,  R.  If. 
Co.  v.  Bradley,  7  Ind.  49. 

The  second  report  of  the  commissioners  in  the  matter  of 
the  partition  was,  however,  admitted  in  evidence  on  the  as- 
sumption that  the  report  was  made  by  the  consent  of  the 
parties,  in  consummation  of  the  agreement  of  partition  made 
by  them.  Upon  that  theory,  it  was  not  error  to  admit  the 
report. 

So  in  respect  to  the  testimony  of  counsel,  who  conducted, 
in  part  at  least,  negotiations  for  a  settlement  after  the  first  re- 
port of  the  commissioners  was  found  to  be  unsatisfactory. 
The  testimony  given  by  them  which  was  objected  to,  con- 
sisted of  declarations  concerning  what  the  parties  had  author- 
ized them  to  do  in  the  matter  of  bringing  about  an  adjust- 
ment of  the  controversy,  and  of  statements  that  in  what  they 
did  they  acted  in  obedience  to  directions  previously  given  by 
the  parties  represented  by  them  respectively.  Such  decla- 
rations and  statements  are  not  the  disclosure  by  an  attorney 
of  confidential  communications  from  his  client,  made  to  him 
in  the  course  of  his  business.     Such  statements  are  made  by 
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the  client  for  the  purpose  of  being  communicated  and  acted 
upon  by  the  attorney.  Hanlon  v.  Doherty,  109  Ind.  37,  and 
cases  cited. 

We  find  no  error.     The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  23, 1887 ;  petition  for  a  rehearing  overruled  Feb.  18, 1888. 
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« 
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PARTNERSHIP. —  Death  of  Member. —  Dissolution. — As  a  general  rule,  the 
death  of  a  partner  dissolves  the  partnership,  where  no  express  provi- 
sion has  been  made  to  the  contrary ;  but  there  are  exceptions  to  the  rule, 
dependent  upon  the  inherent  nature  of  the  business,  of  the  firm,  upon 
the  contract  of  partnership,  or  upon  the  testamentary  disposition  which 
the  deceased  partner  makes  of  his  interest,  with  the  assent  of  the  surviv- 
ing members. 

Sake. —  Promissory  Note. —  Unauthorized  Signing. — Where,  in  an  action  upon 
a  promissory  note,  signed  by  a  firm  and  others,  the  execution  of  the 
note  by  the  firm  is  denied,  and  the  court  finds  that  its  name  was  attached 
without  authority,  it  is  immaterial  as  to  other  makers  what  persons  con- 
stituted the  firm,  and  a  finding,  therefore,  that  the  partnership  was  dis- 
solved by  the  death  of  a  member,  even  if  erroneous,  is  harmless. 

Promissory  Note. — Partnership. — Principal  and  Surety. —  Unauthorized  Sign- 
ing of  Firm  Name. — Notice. —  When  Surety  Not  Discharged. — When  the  name 
of  a  firm  is  without  authority  attached  to  a  promissory  note  as  security 
for  the  individual  debt  of  one  partner,  a  third  person,  who  subsequently 
signs  the  note,  also  as  surety,  and  believing  the  firm's  signature  to  be 
genuine,  is  bound  to  the  payee,  if  the  latter  had  no  notice  of  the  un- 
authorized character  of  such  signature,  although  the  payee  had  knowl- 
edge that  the  debt  evidenced  by  the  note  was  the  individual  debt  of  the 
principal  obligor. 

Same. — Maker. — Endorser. — S.  and  another  executed  a  note  payable  to  the 
former,  who  then  endorsed  it  to  the  plaintiff. 

Held,  that  S.  is  primarily  liable  as  maker. 

From  the  Warrick  Circuit  Court. 
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A.  C.  Tanner  and  W.  \V.  Ireland,  for  appellant. 
J.  E.  Iglehart  and  E.  Taylor,  for  appellees. 

Xi black,  J. — This  action  was  commenced  in  the  superior 
court  of  Vanderburgh  county,  and  was  afterwards,  on  a 
change  of  venue,  sent  to  the  Warrick  Circuit  Court,  where 
it  was  tried. 

The  complaint  was  in  two  paragraphs.  The  first  charged 
that  the  plaintiff,  Samuel  M.  Archer,  did  business  in  the  name 
of  Archer  &  Co.,  and  that  the  defendants,  John  K.  Brouneller, 
E.  Kane  Grayville,  Frederick  Kiechle,  Sarah  R.  Braun  and 
Peter  Braun,  composed  the  firm  of  Brouneller,  Grayville  & 
Co.;  that,  on  the  8th  day  of  June,  1882,  Grayville  in  his 
individual  capacity,  and  the  firm  of  Brouneller,  Grayville  & 
Co.,  together  with  August  Schmidt,  the  appellant  here,  exe- 
cuted to  the  plaintiff,  Archer,  by  the  name  and  style  of 
Archer  &  Co.,  their  promissory  note  for  the  sum  of  $250, 
with  five  per  cent,  attorney's  fees,  payable  one  Hundred  days 
after  date,  which  remained  uupaid.  The  second  alleged  that 
the  said  firm  of  Brouneller,  Grayville  &  Co.,  and  the  said 
August  Schmidt,  on  the  12th  day  of  December,  1883,  exe- 
cuted their  promissory  note  for  the  sum  of  $100,  with  five 
per  cent,  attorney's  fees,  payable  to  the  order  of  the  said 
Schmidt  ninety  days  after  date;  that  Schmidt  had,  by  his 
endorsement  thereon,  assigned  and  transferred  said  note  to 
the  plaintiff,  and  that  this  note,  also,  remained  unpaid. 

Kiechle,  for  himself  as  well  as  for  the  firm  of  Brouneller, 
Grayville  &  Co.,  denied  under  oath  the  execution  of  both  of 
the  notes  described  in  the  complaint. 

Schmidt  answered  in  several  paragraphs  the  first  para- 
graph of  the  complaint.  A  demurrer  was  sustained  to  the 
third  paragraph  of  his  answer,  and  issues  were  formed  upon 
the  others. 

The  court  tried  the  cause  without  a  jury,  and  made  a  spe- 
cial finding  of  facts  adjudged  to  be  established  by  the  evi- 
dence.    This  finding  was  to  the  effect,  that,  prior  to  the  11th 
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day  pf  November,  1876,  one  Frederick  Brouneller  and  the 
defendants  Grayville  and  Kiechle  composed  the  firm  of 
Brouneller,  Grayville  &  Co.;  that,  on  that  day,  the  said 
Frederick  Brouneller  died  testate,  leaving  the  defendants 
John  K.  Brouneller  and  Sarah  R.  Braun,  as  his  only  chil- 
dren, heirs  at  law  and  legatees  surviving  him;  that,  at  the 
time  of  the  death  of  Frederick  Brouneller,  the  capital  stock 
of  the  firm  amounted  to  about  $23,000;  that  of  that  amount 
he  had  contributed  $11,000,  and  Grayville  $5,000  and  Kiechle 
$7,000;  that  the  decedent,  Brouneller,  directed  by  his  last 
will  and  testament  that  after  his  death  the  firm  should  con- 
tinue the  same  as  it  had  been,  and  that  his  said  children 
should  not  withdraw  their  proportions  of  the  capital  stock 
until  after  the  expiration  of  three  years  from  the  time  of  his 
death ;  that,  conformably  to  this  direction,  it  was  agreed  that 
the  business  of  the  firm  should  be  continued  as  it  had  been 
previously,  for  an  indefinite  period  of  time ;  that,  as  the  dece- 
dent, Brouneller,  left  no  individual  indebtedness,  his  estate  was 
never  administered  upon  and  settled  in  the  usual  way ;  that 
previous  to  the  death  of  Frederick  Brouneller  each  partner  in 
the  firm  received  one-third  of  the  profits  earned  by  it  after 
deducting  all  expenses,  which  included  a  salary  of  $1,200  to 
each  one  of  the  partners ;  that,  under  the  new  arrangement, 
each  surviving  partner  continued  to  receive  a  salary  of 
$1,200,  and  the  defendant  John  K.  Brouneller  was  employed 
as  book-keeper  for  the  firm  at  a  like  salary  of  $1,200  per 
year,  he  having,  at  the  same  time,  charge  of  his  sister's  in- 
terests in  the  business  of  the  establishment,  which  consisted 
of  the  manufacturing  of  stoves  and  hollow-ware ;  that,  after 
the  death  of  Frederick  Brouneller,  no  new  capital  was  added, 
except  such  as  resulted  from  the  accumulation  of  profits ; 
that  previous  to  his,  the  said  Brouneller's,  death,  Grayville 
was  the  business  and  the  financial  manager,  and  Kiechle  was 
the  foreman  or  superintendent  of  the  foundry ;  that,  after 
his  father's  death,  John  K.  Brouneller  was  entrusted  with 
much  of  the  financial  management  of  the  firm,  and  this  was 
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especially  so  in  the  absence  of  Grayville,  who  spent  more 
than  half  his  time  travelling  for  the  firm ;  that  Mrs.  Braun 
received  about  $300  per  year  out  of  the  earnings  of  the  firm, 
which  was  paid  to  her  as  interest  on  her  share  in  its  capital 
stock ;  that,  in  October,  1883,  the  firm  name  was  changed 
to  that  of  Brouneller,  Kiechle  &  Grayville ;  that  John  K. 
Brouncller  never  held  himself  out  as  a  member  of  the  old 
firm,  nor  did  Mrs.  Braun  ever  do  so ;  that,  at  the  time  of 
the  change  of  the  firm  name,  the  firm  had  become  embar- 
rassed, and  it  was  agreed  that  thereafter  no  note  or  draft 
should  be  executed  or  endorsement  made  by  the  firm,  or 
anyone  connected  with  it,  except  in  its  legitimate  and  ex- 
clusive business,  and  that  only  John  K.  Brouneller  should 
sign  the  name  of  the  firm  to  any  note,  draft,  bill,  cheek  or 
other  contract,  and  he  only  in  carrying  on  the  firm's  busi- 
ness ;  that  Edward  Kiechle,  son  of  the  defendant  Kiechle, 
was  to  be  the  book-keeper  of  the  firm,  to  be  assisted  by 
John  K.  Brouneller,  and  that  a  more  careful  method  of  man- 
aging the  financial  business  of  the  firm  should  be  thereafter 
observed ;  that,  on  the  8th  day  of  June,  1882,  Grayville 
executed  to  the  plaintiff  the  note  described  in  the  first  para- 
graph of  the  complaint,  as  the  principal  obligor  therein, 
which  was  also  signed  by  Brouneller,  Grayville  &  Co.  and 
the  defendant  Schmidt  as  his  sureties;  that  the  note  was 
given  for  the  individual  debt  of  Grayville,  which  was  known 
to  the  plaintiff;  that  the  name  of  the  firm  was  signed  to  the 
note  by  Grayville,  or  by  his  direction,  but  without  the 
knowledge  or  consent  of  the  defendant  Kiechle ;  that,  on 
the  12th  day  of  December,  1883,  the  firm  of  Brouneller, 
Kiechle  &  Grayville  executed  to  the  plaintiff  the  note  counted 
upon  in  the  second  paragraph  of  the  complaint,  and  that  the 
defendant  Schmidt  signed  said  note  as  surety  for  the  firm; 
that  such  note  was  given  for  money  borrowed  from  the 
plaintiff  by  the  firm  in  due  course  of  business;  that  the 
sum  of  $100,  being  the  principal  due  on  said  note,  had  been 
paid  since  the  commencement  of  this  suit;  that  in  executing 
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the  note  described  in  the  first  paragraph  of  the  complaint, 
Schmidt  signed  the  same  as  surety  for  Grayville  and  as  co- 
surety with  the  firm  of  Brouneller,  Grayville  &  Co. 

Upon  these  facts  the  court  stated  the  following  conclusions 
of  law: 

First.  That  by  the  death  of  Frederick  Brouneller  the- part- 
nership theretofore  existing  between  him  and  Grayville  and 
Kiechle  was  dissolved  by  operation  of  law. 

Second.  That  afterwards  a  new  partnership  was  formed  in 
the  same  business  and  with  the  same  assets  between  Grayville 
and  Kiechle. 

Third.  That  John  K.  Brouneller  and  Sarah  R.  Braun 
were  only  interested  in  this  new  partnership  to  the  extent  of 
their  ownership  of  its  assets  as  bequeathed  to  them  by  their 
father,  and  were  not  liable  as  partners. 

Fourth.  That  Kiechle  was  not  liable  on  the  note  sued  on 
by  the  first  paragraph  of  the  complaint,  because  he  never  ex- 
ecuted it,  and  because  it  was  not  given  for  anything  connected 
with  the  partnership  business. 

Fifth.  That  Kiechle  was  lifcble  for  interest  and  attorney's 
fees  which  had  accrued  on  the  note  upon  which  the  second 
paragraph  of  complaint  was  based. 

Sixth.  That  Grayville  and  Schmidt  were  each  liable  on 
both  paragraphs  of  the  complaint,  and  that  Kiechle  was  also 
liable  on  the  second  paragraph  of  that  pleading. 

The  court  thereupon  made  a  finding  against  Grayville  and 
Schmidt  for  $319.70  on  the  note  first  named  in  the  complaint, 
and  for  $15.14  against  Grayville,  Kiechle  and  Schmidt  on  the 
note  last  named,  and,  over  exceptions  and  a  motion  for  a 
new  trial,  rendered  separate  judgments  accordingly.  As  to 
Peter  Braun,  Sarah  R.  Braun  and  John  K.  Brouneller,  the 
finding,  as  well  as  the  judgment,  was  in  their  favor. 

Schmidt  alone  appeals,  and  assigns  error : 

First   Upon  the  sustaining  of  the  demurrer  to  the  third 
paragraph  of  his  answer. 
Vol.  113.— 24 
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Secondly.   U|k>d  the  conclusions  of  law  stated  by  the  court 

Thirdly.  Upon  the  overruling  of  his  motion  for  a  new 
trial. 

As,  however,  all  the  practically  material  questions  pre- 
.sen ted  by  the  pleadings  arise  as  well  on  the  special  finding 
of  the  facts,  we  deem  it  unnecessary  to  make  any  ruling  upon 
the  first  specification  of  error. 

More  is  included,  both  in  the  special  finding  and  in  the 
conclusions  of  law,  than  is,  perhaps,  necessary  to  a  decision 
of  the  controlling  questions  argued  in  this  case,  but  we  have 
found  it  more  convenient,  and  perhaps  better,  to  set  out  both 
the  finding  and  the  conclusions  of  law  substantially  as  we 
find  them  in  the  record. 

It  is  a  general  rule  that  the  death  of  a  partner  dissolves  a 
partnership,  where  no  express  provision  has  been  made  to  the 
contrary  ;  but  it  often  becomes  a  serious  question  whether  a 
partnership  has  been  dissolved  by  the  death  of  one  of  its 
members,  dependent  upon  the  inherent  nature  of  the  business 
in  which  the  firm  was  engaged,  or  upon  tjie  contract  of  part- 
nership, or  upon  the  testamentary  disposition  which  the  de- 
ceased partner  makes  of  his  interest  in  the  firm  with  the  as- 
sent of  the  surviving  members.  Lindley  Partnership,  231, 
1044;  Story  Partnership,  317. 

Considered  with  reference  to  the  facts  as  they  were  found 
in  this  case,  we  are  not  prepared  to  hold  that  the  firm  of 
Brouneller,  Grayville  &  Co.  was  dissolved  by  the  death  of 
Frederick  Brouneller;  nor  that  John  K.  Brouneller  and  his 
sister  did  not,  under  all  the  circumstances,  impliedly  become 
members  of  the  firm  after  their  father's  death.  But  how- 
ever that  may  be,  and  whatever  the  inference  on  those  sub- 
jects ought  to  be  on  a  more  elaborate  or  exhaustive  finding 
of  the  facts  bearing  directly  upon  them,  Schmidt  has  no  reason 
to  complain  of  the  conclusions  at  which  the  circuit  court 
arrived  in  those  respects,  as  the  answer  of  Kiechle  put  all 
parties  adversely  interested  upon  proof  of  the  execution  of 
the  $250  note  by  the  firm,  and  as  it  was  found  that  the  sig- 
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nature  of  the  Dame  of  the  firm  to  that  note  was  unauthorized* 
If  the  name  of  the  firm  was  attached  to  the  note  without 
authority,  then  it  was,  as  to  Schmidt,  immaterial  who  else 
besides  Grayville  were  members  of  the  firm. 

It  is  argued  on  behalf  of  Schmidt  that,  as  Archer  knew 
that  the  note  in  question  was  for  the  individual  debt  of 
Grayville,  that  circumstance  put  him  on  inquiry  as  to  whether 
the  firm  name  of  Brouneller,  Grayville  &  Co.  had  been  placed 
upon  the  note  by  competent  authority,  and  that  in  failing  ta 
make  due  inquiry  on  that  subject,  as  he  presumably  did,  he, 
Archer,  was  guilty  of  such  laches  as  discharged  Schmidt.  But 
the  authorities  do  not  recognize  so  strict  a  rule  of  construc- 
tion for  the  relief  of  a  co-surety.  A  partnership  may  not  in 
some — indeed,  many — cases  become  a  surety,  but  may  in 
others.  The  question  as  to  whether  a  partnership  may  be- 
come a  surety  in  a  particular  instance  may  be  made  to  de- 
pend upon  many  facts  and  circumstances  not  generally  known 
to  other  parties,  and  which  a  hasty  and  even  careful  inquiry 
might  not  disclose. 

So  far  as  we  have  observed,  there  was  nothing  more  in  the 
facts  before  us  to  challenge  inquiry  on  the  part  of  Archer  as 
to  the  binding  character  of  the  signature  of  Brouneller, 
Grayville  &  Co.  to  the  note  under  consideration,  than  there 
was  to  direct  Schmidt's  attention  to  that  subject. 

Schmidt  signed  the  note  after  the  name  of  the  firm  had 
been  attached  to  it.  He  thereby  became  as  much,  if  not 
more,  interested  in  knowing  what  relation,  if  any,  the  firm 
sustained  to  the  note  as  did  Archer. 

It  has  been  held  and  reaffirmed  by  this  court,  that  when 
the  name  of  one  of  two  or  more  obligors  in  a  bond,  note  or 
other  writing  obligatory,  has  been  forged,  the  supposed  co- 
obligor,  whose  genuine  signature  is  attached,  though  a  surety 
only,  and  though  he  signed  in  the  belief  that  the  forged  name 
was  genuine,  is  nevertheless  bound,  if  the  payee  or  obligee 
accepted  the  instrument  without  notice  of  the  forgery.  Helms 
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v.  Wayne  Agricultural  Co.,  73  Ind.  325  (38  Am.  R.  147); 
Hunter  v.  Fitzmaurice,  102  Ind.  449. 

.  The  doctrine  thus  recognized  by  this  court  is  fairly  appli- 
cable to,  and  really  decisive  of,  the  question  under  discussion. 

For  the  purposes  of  this  case,  in  the  respect  stated,  it  was 
immaterial  whether  the  name  of  the  firm  was  affixed  to  the 
note  by  forgery  outright,  or  only  by  some  person  who  had 
no  authority  to  use  it  in  that  way. 

It  is  further  argued  on  Schmidt's  behalf  that,  as  it  was 
made  to  appear  by  the  special  finding,  when  construed,  as  it 
ought  to  be,  in  connection  with  the  averments  of  the  com- 
plaint, that  he  was  the  endorser,  as  well  as  a  maker  and  the 
payee,  of  the  note  counted  on  by  the  second  paragraph  of 
the  complaint,  which  was  payable  in  a  bank  of  this  State, 
his  primary  liability  to  Archer  on  the  note,  if  any  existed, 
was  as  endorser,  and  that,  as  there  was  nothing  found  show- 
ing notice  of  the  non-payment  of  the  note,  it  was  error  to 
hold  him  liable  upon  it. 

As  applicable  to  this  argument;  it  need  only  be  said  that 
the  responsibility  of  an  endorser  is  only  secondary  and  con- 
ditional. He  agrees  to  pay  the  note  he  endorses  in  the  event 
only  that  the  maker,  who  is  primarily  liable,  can  not  be  made 
to  pay  it. 

As  regards  this  last  named  note,  Schmidt  was  sued  as  a 
maker,  and  as  such  he  was  primarily  liable,  and  properly  so 
held  to  be  upon  the  facts  before  us. 

There  was  evidence  tending  to  sustain  the  special  finding 
of  the  facts  made  at  the  trial,  and  for  that  reason  no  cause 
has  been  shown  for  granting  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  10, 1887 ;  petition  for  a  rehearing  overruled  Feb.  18, 1888. 
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No.  13,640. 

The  Connecticut  Mutual  Life  Insurance  Company 

v.  Talbot  et  al. 

Mortgage. — Equitable  Assignment. — The  endorsement  of  a  note  secured 
by  mortgage  effects  an  equitable  assignment  of  the  mortgage. 

Same. — Recording  Assignment. — Negligence. — Estoppel. — Priority  of  Mortgage, 
— Where  the  assignee  of  a  mortgage  may,  under  the  recording  acts,  by 
procuring  and  putting  of  record  an  assignment,  give  notice  of  his  rights, 
his  neglect  to  do  so  will  estop  him  from  asserting  the  priority  of  his 
mortgage  over  that  of  a  subsequent  mortgagee,  who  took  his  security  on 
the  faith  of  a  release  executed  by  the  administratrix  of  the  original 
mortgagee. 

Same. — Act  of  1877. — Construction. — Extent  of  Application.— The  act  which 
went  into  force  July  2d,  1877  (sections  1093,  1094,  R.  S.  1881),  provid- 
ing for  the  assignment  of  "  any  mortgage  of  record/'  applies  as  well  to 
mortgages  then  of  record  and  theretofore  equitably  assigned  as  to  those 
thereafter  assigned. 

Same. — Release  by  Administratrix. — Reliance  Upon  Record. — Notice. — A  sub- 
sequent mortgagee,  without  notice,  will  be  justified  in  relying  upon  a 
release  of  a  prior  mortgage,  executed  by  the  administratrix  of  the  prior 
mortgagee,  entered  of  record  four  years  after  the  act  of  1877  went  into 
force,  without  demanding  the  production  of  the  note  and  mortgage  and 
without  inquiring  as  to  the  authority  of  the  administratrix  to  execute 
the  release. 

Same. —  Corporation. — Agent. — Notice. — A  finding  that  the  agent  of  a  cor- 
poration, who  negotiated  a  loan  of  its  money,  acted  in  reliance  upon  a 
release  of  record  of  a  prior  mortgage,  without  knowledge  that  it  had 
not  been  paid,  is  a  sufficient  finding  that  the  corporation  for  which  he 
acted  had  no.notice. 

Statute. — Consti-uction. — Retroactive  Effect. —  A  statute  must  be  so  con- 
strued as  to  make  it  effect  the  purpose  for  which-  it  was  enacted,  and,  if 
necessary  to  that  end,  it  will  be  applied  to  past  as  well  as  to  future 
transactions,  although  it  does  not  in  terms  so  jlirect,  unless  to  do  so 
will  impair  some  vested  right  or  violate  some  constitutional  guaranty. 

Same. — Judicial  Notice. — Contemporaneous  History. — In  ascertaining  the  in- 
tent of  the  Legislature  in  the  enactment  of  a  statute,  courts  will  take 
judicial  notice  of  such  contemporaneous  history  as  led  to  and  probably 
induced  the  passage  of  the  law. 

From  the  Marion  Superior  Court. 

8.  J.  Peelle  and  W.  L.  Taylor,  for  appellant. 

J.  8.  Duncan,  C.  W.  Smith  and  J.  R.  Wilson,  for  appellees. 
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Mitchell,  C.  J. — The  questions  for  decision  arise  upon 
facts  specially  found  by  the  court.  Those  facts,  so  far  as  they 
are  material,  are  as  follows:  On  May  3d,  1871,  Talbot  and 
wife  executed  a  mortgage,  which  was  afterwards  duly  re- 
corded, to  the  Thames  Loan  and  Trust  Company  to  secure  a 
loan  of  three  thousand  dollars,  payable  on  the  3d  day  of 
May,  1876.  On  the  31st  day  of  January,  1874,  the  same 
mortgagors  executed  another  mortgage  conveying  the  same 
property  to  William  H.  Morrison  to  secure  another  debt  of 
three  thousand  dollars.  This  last  debt  was  evidenced  by  a 
promissory  note  payable  to  Morrison  or  order,  one  year  after 
date.  The  mortgage  recited  that  it  was  given  as  a  security 
for  the  debt  evidenced  by  the  above  mentioned  note,  and 
also  to  secure  any  renewal  of  the  note  therein  described. 
This  mortgage  was  also  duly  recorded.  Before  the  note 
matured,  Morrison  assigned  it  to  Tomlinson,  by  a  written 
endorsement  on  the  back  thereof.  There  was  no  assignment 
of  the  mortgage,  otherwise  than  as  it  was  carried  by  the  en- 
dorsement written  upon  the  note,  and  there  was  hence 
nothing  upon  the  record  to  indicate  that  the  note  and  mort- 
gage were  not  held  and  owned  by  the  mortgagee.  The  note, 
thus  secured  and  assigned,  was  renewed  annually,  the  maker 
giving  a  new  note  at  the  end  of  each  year,  of  like  tenor  as 
the  first,  payable  to  Tomlinson.  The  renewal  notes  were 
endorsed  by  Morrison.  On  the  15th  day  of  March,  1881, 
Morrison  died,  and  shortly  thereafter  his  widow,  Mary  Mor- 
rison, became  the  duly  qualified  administratrix  of  his  estate. 

The  debt  to  the  trust  company  had  become  due.  It  had 
been  renewed,  and  had  fallen  due  a  second  time. 

Talbot  negotiated  a  loan  of  $3,000  with  the  Connecticut 
Mutual  Life  Insurance  Company.  The  loan  was  negotiated 
with  Mr.  Moore,  as  agent  of  the  insurance  company.  The 
money  so  negotiated  for  was  designed  to  be  used  in  paying 
off  the  debt  due  to  the  trust  company  and  secured  by  the 
trust  company  mortgage  above  mentioned.  Mrs.  Morrison, 
as  administratrix  of  the  estate  of  Wm,  II.  Morrison,  executed 


NOVEMBER  TERM,  1887.  375 


The  Connecticut  Mutual  Life  Insurance  Company  v.  Talbot  et  aL 

a  release  of  the  Morrison  mortgage.  This  release  was  exe- 
cuted and  recorded  on  the  11th  day  of  October,  1881.  Tom- 
linson  had  no  knowledge  of  the  release,  nor  had  he  given 
authority  to  any  one  to  release  the  mortgage.  The  debt  held 
by  him  had  not  been  paid.  On  the  same  day  that  the  Mor- 
rison mortgage  was  released,  Talbot  and  wife  conveyed  the 
same  real  estate  to  the  insurance  company  as  a  security  for 
the  loan  of  $3,000,  negotiated  from  it  through  its  agent, 
Moore.  The  money  thus  borrowed  was  paid  over  to  the 
trust  company  in  satisfaction  of  the  debt  due  it  from  Talbot, 
which  indebtedness  was  secured  by  a  renewal  of  the  first 
mortgage  taken  by  it  on  the  real  estate  in  question.  Moore, 
who  acted  as  the  agent  for  the  insurance  company  in  making 
the  loan  to  Talbot,  had  been  furnished  with  an  abstract  of 
title  to  the  land  mortgaged  some  time  prior  to  the  loan,  and 
thereby  he  knew  of  the  Morrison  mortgage  ;  but  at  the  time 
the  loan  was  made  to  Talbot  the  release  executed  by  the  ad- 
ministratrix had  been  put  on  record.  The  release  recited  that 
the  mortgage  had  been  fully  paid  and  satisfied,  and  Moore 
had  no  knowledge  that  it  was  not  paid.  The  court,  in  its 
finding,  draws  the  inference  that  Moore  did  not  demand  the 
production  of  the  Morrison  note  and  mortgage,  nor  make 
any  inquiry  as  to  the  authority  of  the  administratrix  to  exe- 
cute the  release. 

It  should  be  observed  that  at  the  time  the  trust  company 
took  its  second  or  renewal  mortgage,  in  1876,  Wm.  H.  Mor- 
rison, by  an  entry  on  the  mortgage  record,  waived  the  priority 
of  the  Morrison  mortgage  over  that  last  taken  by  the  trust 
company.   This  was  done  without  authority  from  Tomlinson. 

Upon  the  facts  found,  the  superior  court  was  of  opinion  that 
the  release  and  satisfaction  piece,  executed  by  Mrs.  Morrison, 
and  placed  of  record,  was  not  effectual  as  against  Tomlinson, 
the  assignee  of  the  Morrison  note  and  mortgage,  and  it  was 
accordingly  decreed  that  the  Morrison  mortgage  have  priority 
over  that  of  the  insurance  company,  notwithstanding  the 
release. 
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That  the  endorsee  of  a  promissory  note,  secured  by  mort- 
gage, succeeds  to  the  benefits  of  the  mortgage  security,  even 
though  the  latter  be  not  formally  assigned,  is  a  familiar  prop- 
osition. 

The  written  endorsement  of  the  payee  on  the  note  carries 
the  legal  title  therein  to  the  endorsee,  and  the  mortgage,  being 
a  mere  incident  to,  and  security  for,  the  debt,  the  assignee 
of  the  note  becomes  equitably  entitled  to  participate  in  the 
security  to  the  extent  of  his  interest  or  ownership  in  the  debt* 
The  right  of  such  an  assignee  to  participate  in  the  mortgage 
is  wholly  equitable,  and  grows  out  of  the  fact  that  equity  re- 
gards the  mortgage  as  being  merely  accessory. 

It  is,  of  course,  certain  that,  as  between  the  mortgagee  and 
his  assignee,  and  all  others  having  notice  of  their  respective 
rights,  the  former  can  do  nothing  to  prejudice  the  rights  of 
the  latter  after  the  debt  has  been  assigned. 

Whether  the  assignment  of  a  mortgage  was  such  an  instru- 
ment as  was  entitled  to  be  recorded  prior  to  the  act  which 
came  in  force  July  2d,  1877,  or  whether  prior  to  that  act  an 
assignment  could  be  so  made  on  the  record  as  that  in  either 
case  the  record  would  operate  as  notice  of  the  assignment, 
and  to  what  extent  innocent  purchasers  and  subsequent  mort- 
gagees, who  advanced  money  on  the  faith  of  a  release  entered 
of  record  by  a  prior  mortgagee,  might  rely  upon  such  release, 
have  heretofore  been  subjects  of  more  or  less  extended  dis- 
cussion and  consideration  by  this  court.  Reeves  v.  Hayes,  95 
Ind.  521. 

Whatever  conclusion  we  might  arrive  at,  a*  at  present  ad- 
vised, in  respect  to  whether  or  not  assignments  of  mortgages 
were  within  the  recording  acts  prior  to  July  2d,  1877,  there 
is  no  room  to  doubt  but  that  such  assignments  are  affected  by 
the  act  last  above  named.  Whether  or  not  the  questions  con- 
sidered in  Reeves  v.  Hayes,  supra,  are  longer  of  any  general 
importance,  it  is  clear  that  they  are  of  no  practical  moment 
as  applied  to  the  present  case. 

It  is  assumed  everywhere,  that  if  the  recording  acts  afford 
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the  assignee  of  a  mortgage  the  opportunity  of  giving  notice 
of  his  rights  by  procuring  and  putting  of  record  an  assign- 
ment of  the  mortgage,  neglect  on  his  part  to  do  so  will 
estop  him  from  asserting  the  invalidity  of  a  duly  recorded  re- 
lease executed  by  his  assignor,  after  an  innocent  purchaser 
has  paid  his  money  on  the  faith  of  the  public  records.  It  is 
settled  everywhere,  that  unrecorded  assignments  of  mortgages 
are  void  as  against  subsequent  purchasers,  whose  interests  may 
be  affected  thereby,  and  whose  conveyances  are  duly  recorded, 
provided  3uch  assignments  are  embraced  by  the  recording 
acts.  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446 ;  Decker  v. 
Boice,  83  N.  Y.  215;  Swartz  v.  Leist,  13  Ohio  St.  419; 
Yerger  v.  Barz,  56  Iowa,  77  ;  Henderson  v.  Pilgrim,  22  Tex. 
464 ;  Boone  Mortg. /section  92 ;  1  Jones  Mortg.,  section  472 ; 
Reeves  v.  Hayes,  supra,  and  authorities  there  cited. 

The  effect  of  the  act  of  1877,  construed  in  connection  with 
section  2931,  was  to  postpone  or  render  assignments  of  mort- 
gages void  as  against  any  subsequent  purchaser  or  mortgagee 
in  good  faith,  for  a  valuable  consideration,  unless  such  assign- 
ments were  recorded  as  therein  provided. 

It  follows,  that  when  assignments  of  mortgages  are  within 
the  recording  acts,  a  release  executed  by  the  person  who  ap- 
pears by  the  records  to  be  the  owner  of  the  mortgage  is  suf- 
ficient to  protect  a  purchaser  who  has  in  good  faith  parted, 
with  his  money  on  the  faith  of  such  a  release,  and  without 
other  notice  than  that  afforded  by  the  record.  Blunt  v.  Nor- 
ris,  123  Mass.  55. 

The  act  which  went  into  force  July  2d,  1877  (sections  1093, 
1094,  R.  S.  1881),  provides  that  "Any  mortgage  of  record, 
or  any  part  thereof,  may  be  assigned  by  the  mortgagee,  or  any 
assignee  thereof,  either  by  an  assignment  entered  on  the 
margin  of  such  record,  signed  by  the  person  making  the  as- 
signment and  attested  by  the  recorder,  or  by  a  separate  in- 
strument executed  and  acknowledged,"  etc.  It  also  provides 
that  the  assignment,  if  by  a  separate  instrument,  may  be 
recorded  on  the  margin  of  the  record  where  the  mortgage  is 
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recorded,  or  in  the  mortgage  record  of  the  county.  And  it 
provides,  further,  that,  after  the  assignment  is  so  made  or 
entered  of  record,  the  mortgagor,  and  all  other  persons,  shall 
be  bound  thereby.  It  also  authorizes  any  assignee,  or  his 
personal  representative,  to  release  or  enter  satisfaction  of  the 
mortgage  of  record. 

It  is  argued  that,  because  the  debt  secured  by  the  Morri- 
son mortgage  was  assigned  to  Tomlinson  before  the  act  of 
1877  took  effect,  the  assignee  was  not  affected  by  the  provi- 
sions of  that  act;  notwithstanding  he  accepted  renewals  of 
the  note  and  allowed  the  mortgage  to  stand  on  the  record  in 
the  name  of  his  assignor  for  some  four  years  after  the  act 
referred  to  came  into  force. 

It  is  assumed  that,  where  an  equitable  assignment  of  a 
mortgage  had  been  effected  prior  to  the  enactment  above 
mentioned,  the  assignee  might,  nevertheless,  permit  the  legal 
title  to  the  mortgage  to  remain  of  record  in  the  original 
mortgagee,  and  that  an  unauthorized  release  by  such  mort- 
gagee would  be  at  the  risk  of  an  innocent  purchaser,  who 
relied  upon  the  record. 

This  argument  is  supported  upon  the  general  proposition 
that  statutes  are  to  be  construed  and  applied  prospectively, 
unless  a  contrary  intent  is  manifested  in  clear  and  unambigu- 
ous terms.  This  is  undoubtedly  the  general  rule,  and  it  is 
sometimes  held  that,  to  work  an  exception,  the  intent  favoring 
retrospective  application  must  affirmatively  appear  in  the 
words  of  the  statute.  The  better  rule  of  construction,  and 
the  rule  peculiarly  applicable  to  remedial  statutes,  however, 
is,  that  a  statute  must  be  so  construed  as  to  make  it  effect  the 
evident  purpose  for  which  it  was  enacted,  and  if  the  reason 
of  the  statute  extends  to  past  transactions,  as  well  as  to  those 
in  the  future,  then  it  will  be  so  applied,  although  the  statute 
does  not  in  terras  so  direct,  unless  to  do  so  would  impair 
some  vested  right  or  violate  some  constitutional  guaranty. 
People  v.  Spicer,  99  N.  Y.  225 ;  Larkin  v.  Saffarans,  15  Fed. 
Rep.  147;  Excelsior  Manf'g  Co.  v.  Keyser,  62  Miss.  156; 
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Baldxcin  v.  City  of  Newark,  38  X.  J.  158;  People  v.  Clark, 
7  N.  Y.  385 ;  Bishop  Written  Laws,  section  84. 

Limitation  laws  which  operate  on  subsisting  contracts, 
and  laws  which  regulate  the  registration  of  existing  convey- 
ances or  instruments  affecting  titles  to  lands,  are  within  the 
operation  of  this  rule  when  a  reasonable  time  is  given  within 
which  the  effect  of  such  a  statute,  as  applied  to  existing  con- 
veyances, may  be  avoided  and  rendered  harmless  in  respect 
to  vested  rights.  Tneker  v.  Harris,  13  Ga.  1 ;  Boston  v. 
Cummins,  16  Ga.  102;  Jackson  v.  Lamphire,  3  Pet.  280; 
Tarpley  v.  Hamer,  9.  S.  &  M.  310 ;  Wade  Retroactive  Laws, 
section  13. 

In  ascertaining  the  intent  of  the  Legislature  in  the  enact- 
ment of  a  statute,  courts  will  take  judicial  notice  of  such 
contemporaneous  history  as  led  up  to  and  probably  induced 
the  passage  of  the  law.     Stout  v.  Board,  etc.,  107   Ind.  343. 

The  case  of  Hasselman  v.  McKernan,  50  Ind.  441,  in  which 
it  was  for  the  first  time  authoritativelv  declared  that  no  stat- 
ute  existed  in  this  State  which  made  provision  for  the  record- 
ing of  assignments  of  mortgages,  and  for  making  such  records 
notice,  was  decided  at  the  May  term,  1875.  At  the  ensuing 
session  of  the  Legislature*  the  act  under  consideration  was 
passed.  No  reasonable  doubt  can  be  entertained  but  that  it 
was  intended  to  remedy  the  defect  which  was  declared  to 
exist  in  the  registry  law. 

The  act  conferred  no  new,  nor  did  it  affect  any  existing, 
rights.  Mortgages  were  assignable  before  the  enactment  of 
the  statute  of  1877,  but  because  it  had  been  declared  that 
there  was  no  statute  authorizing  such  assignments  to  be  re- 
corded, so  as  to  make  such  records  notice,  it  was  deemed  ex- 
pedient to  afford  the  means  whereby  assignees  of  real  estate 
mortgages,  as  well  as  innocent  purchasers  of  mortgaged  real 
estate,  might  be  protected.  The  reason  and  policy  of  the  act 
applied  with  as  much  force  to  assignments  such  as  that  here 
involved  as  to  those  which  should  be  made  after  it  took 
effect. 
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The  act  applied  by  its  terms  to  "  any  mortgage  of  record  " 
at  the  time  it  took  effect,  the  same  as  to  any  mortgage  which 
might  thereafter  be  recorded.  The  Morrison  mortgage  was 
a  mortgage  of  record  at  the  time  the  act  in  question  took 
effect,  but  it  had  not  been  assigned  to  Tomlinson  except  as 
the  endorsement  of  the  note  carried  an  equitable  interest  in 
the  security.  The  act  of  1877,  as  applied  to  that  mortgage, 
and  all  others  similarly  held,  impaired  no  existing  right  of 
any  assignee ;  it  simply  enlarged  the  opportunities  of  assignees 
for  giving  notice  of  and  protecting  existing  rights,  and  it  left 
to  each  the  option  to  procure  and  record  an  assignment  of  his 
mortgage  in  the  manner  provided,  or  to  take  the  chance  that 
his  assignor,  who  held  the  legal  title  to  his  security  in  \ru<t 
for  him,  would  act  in  good  faith,  and  not  release  the  mort- 
gage to  his  detriment. 

An  act  can  not  be  said  to  impair  a  security  which  affords 
the  opportunity  of  more  effectually  protecting  it,  and  which 
leaves  it  entirely  at  the  discretion  of  the  owner  whether  he 
will  pursue  it  or  not.     Tarpley  v.  Hamer,  supra. 

A  statute  which  has  for  its  purpose  the  better  security  and 
repose  of  titles  may  postpone  one  who  voluntarily  neglects  t«> 
avail  himself  of  registry  acts,  which  enable  him  to  give  notice 
to  all  the  world  of  his  claim,  to  the  claim  of  a  subsequent 
purchaser  who  acted  on  the  faith  of  a  public  record.  Ken- 
yan v.  Stewart,  44  Pa.  St.  179  ;  Jackson  v.  Lamphire9  supra. 

An  assignee  of  a  mortgage,  who  had  an  assignment  duly 
acknowledged  prior  to  the  taking  effect  of  that  act,  needed 
only  to  put  his  assignment  of  record  within  the  time  pre- 
scribed in  section  2931,  R.  S.  1881,  or  before  the  interven- 
tion of  an  innocent  purchaser  for  a  valuable  consideration. 
On  the  other  hand,  one  who  occupied  the  position  of  an 
equitable  assignee  merely  had  it  in  his  power,  in  case  the  as- 
signor of  the  debt  refused  voluntarily  to  make  a  legal  assign- 
ment of  the  mortgage,  to  compel  the  execution  of  all  such 
muniments  of  title  as  were  essential  to  the  complete  protec- 
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tion  of  his  rights.  Wade  v.  Guppinger,  60  Ind.  376;  Eich- 
holtz  v.  Taylor,  88  Ind.  38. 

Taking  into  account  the  circumstances  which  occasioned 
the  enactment  of  the  statute  under  consideration,  together 
with  what  appears  upon  the  face  of  the  act  itself,  and  we  en- 
tertain no  doubt  of  the  propriety  of  applying  it  to  transac- 
tions such  as  that  involved  in  the  present  case.  A  contrary 
holding  would  produce  a  state  of  uncertainty  and  confusion 
in  respect  to  the  validity  of  releases  of  mortgages,  which  the 
Legislature  intended  to  avoid  by  the  act  in  question.  The 
universal  rule  in  respect  to  statutes  such  as  that  under  con- 
sideration is  that  they  are  to  be  liberally  construed.  Swartz 
v.  Leist,  supra;  Kenyan  v.  Stewart,  supra. 

It  is  suggested  in  the  brief  that,  because  the  release  of  the 
Morrison  mortgage  appeared  on  its  face  to  have  been  exe- 
cuted by  the  administratrix  of  tlie  mortgagee,  it  became  the 
duty  of  the  subsequent  mortgagee  to  demand  the  production 
of  the  note  and  to  make  inquiry  as  to  whether  or  not  the 
mortgage  debt  was  actually  paid,  or  whether  the  adminis- 
tratrix had  authority  to  release  the  mortgage. 

It  is  quite  true,  that  where  a  mortgage  appears  to  have 
been  discharged  by  an  attorney,  clerk,  or  some  one  other 
than  the  mortgagee,  it  has  been  held  sufficient  to  excite  in- 
quiry as  to  the  reason  of  the  unusual  circumstance.  Smith 
v.  Kiddy  68  N.  Y.  130;  Harris  v.  Cook,  28  N.  J.  Eq.  345; 
Swarthout  v.  Curtis,  5  N.  Y.  301 ;  Wade  Notice,  section  20 ; 
2  Jones  Mort.,  section  957. 

In  the  present  caser  the  mortgage  was  released  by  the  only 
person  who,  so  far  as  the  record  disclosed,  had  the  legal  right 
or  authority  to  execute  a  release.  The  statute,  section  2265, 
gave  authority  to  executors  or  administrators  to  release  and 
discharge  mortgages  when  the  debts  thereby  secured  had 
been  paid.  After  the  administratrix,  thus  authorized  by 
public  law,  had  solemnly  declared  over  her  hand  and  seal,  in 
an  instrument  which  had  been  delivered  to  and  placed  of 
record  by  the  mortgagor,  that  the  mortgage  debt  had  been 
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fully  paid  and  satisfied,  subsequent  mortgagees,  who  acted  in 
good  faith,  without  notice,  had  a  right  to  rely  upon  the  record 
without  further  inquiry.  Williams  v.  Jackson,  107  U.  S. 
478 ;  Ogle  v.  Turpin,  102  111.  148 ;  Bacon  v.  Van  Schoon- 
hoven,  supra;  Ely  v.  Schojield,  35  Barb.  330;  Henderson  v. 
Pilgrim,  supra. 

The  subsequent  mortgagee  in  the  present  case  was  a  cor- 
poration. The  findings  of  the  court  show  that  the  loan  to 
Talbot  was  negotiated,  and  the  transaction  consummated,  by 
and  through  the  agency  of  a  Mr.  Moore,  who  acted  as  the 
agent  of  the  corporation  in  negotiating  the  loan  and  in 
taking  the  mortgage.  The  findings  show  that  Moore  had 
no  knowledge  that  the  Morrison  mortgage  was  not  paid.  It 
is  suggested  that  this  finding  does  not  negative  the  idea  that 
the  insurance  company  may  have  had  knowledge.  As  cor- 
porations can  only  act  through  agents,  a  finding  that  the 
agent  who  transacted  the  business  in  question  acted  without 
knowledge,  in  reliance  upon  the  record,  is  a  sufficient  find- 
ing that  the  corporation  for  which  he  acted  had  no  notice. 
This  we  say  without  regard  to  the  question  as  to  who  as- 
sumes the  burden  of  proof  in  a  case  like  this. 

Without  considering  whether  or  not  the  insurance  com- 
pany would  be  entitled  upon  principles  of  subrogation  to 
occupy  the  place,  and  avail  itself  of  the  securities,  of  the 
trust  company,  whose  debt  was  discharged  by  the  insurance 
company,  the  conclusion  follows,  from  what  has  already  been 
said,  that  the  judgment  of  the  superior  court  must  be  re- 
versed. 

The  judgment  is  accordingly  reversed,  with  costs,  with 
directions  to  the  court  to  restate  its  conclusions  of  law,  and 
to  render  judgment  thereon  in  accordance  with  this  opinion. 

Elliott,  J.,  did  not  take  part  in  the  decision  of  this  case. 

t 

Filed  Dec.  21, 1887;  petition  for  a  rehearing  overruled  Feb.  18, 1888. 
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No.  11,804. 

Elliott  v.  Cale  et  al. 

Husband  and  Wife.— Judicial  Sale.— Act  March  Uth,  1875.— Wife's  In- 
choate Interest.— Partition. — Under  the  act  of  March  11th,  1875  (R.  S. 
1881,  sections  2508  to  2511),  the  inchoate  interest  of  the  wife  in  the  real 
estate  of  her  husband,  sold  on  execution  against  him,  vests  and  becomes 
absolute  in  her  on  the  day  of  sale,  and  upon  her  death  shortly  after  the 
sale,  her  husband,  to  whom  such  interest  descends,  may  maintain  a  suit 
for  partition  against  the  purchaser  at  the  sheriff's  sale. 

8ame. —  Voluntary  Assignment  by  Husband. — Does  Not  Prevent  Vesting  of  Wife's 
Inchoate  Interest. — The  passing  of  the  legal  title  to  the  real  estate  from 
the  husband  by  a  deed  of  assignment  for  the  benefit  of  creditors,  does 
not  prevent  the  inchoate  right  of  the  wife  from  becoming  absolute  and 
vested  under  such  act  of  1875,  by  virtue  of  a  subsequent  sale  of  the 
property  upon  judgments  which  became  liens  thereon  when  the  legal 
title  was  in  the  husband. 

Same.—  In  What  Real  Estate  Wife's  Interest  Vests.— Application  of  Act  of  1875. 
— In  all  judicial  sales  of  real  estate  in  satisfaction  of  judgment  or  other 
liens  which  attach  when  the  legal  title  is  in  the  husband  and  grow  out 
of  debts  owed  by  him,  in  which  real  estate  the  wife  has  an. inchoate  in- 
terest by  virtue  of  her  marriage,  which  interest  is  not  ordered  to  be  sold 
or  barred,  such  interest,  under  the  act  of  1875,  becomes  absolute  and 
vested  in  her  by  virtue  of  such  sales,  whether  at  the  time  thereof  the 
husband  had  the  legal  title  or  not. 

Same. — Quantity  Taken  by  Wife. — Construction  of  Act  of  1875. — Under  the  act 
of  1875  the  wife,  by  virtue  of  a  judicial  sale  of  her  husband's  real  es- 
tate, takes  no  vested  interest  in  the  excess  above  $20,000,  as  to  which  her 
rights  are  left  as  they  were  prior  to  the  passage  of  such  act,  and  depend 
upon  her  surviving  the  husband;  but  in  so  much  of  the  real  estate  as 
shall  not  exceed  $20,000  in  value  she  takes  one- third  in  fee  simple,  which, 
however,  is  liable  to  be  reduced  to  one-fourth,  in  a  suit  brought  against 
her  by  the  creditors  for  that  purpose,  unless  the  whole  of  the  prop- 
erty sold  does  not  exceed  in  value  $10,000. 

Same. —  Vesting  of  Inchoate  Interest  Subject  to  Prior  Lien. — Descent. — Where 
the  wife's  inchoate  interest  in  a  lot  by  virtue  of  a  judicial  sale  becomes 
absolute  and  vested  in  her  subject  to  the  lien  of  a  sewer  assessment, 
which  attached  prior  to  the  passage  of  the  act  of  1875,  upon  her  death 
such  interest  descends  to  the  husband  subject  to  such  lien,  and  a  sale  of 
the  lot  thereafter  in  satisfaction  of  the  assessment  vests  in  the  purchaser 
the  title  to  the  whole  lot. 
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Fjom  the  Marion  Superior  Court. 
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F.  Rand,  J.  if.  Winters  and  F.  Winter,  for  appellant. 
*S'.  Clay  pool,  W.  A.  Ketcham,  J.  P.  Baker ,  W.  Wallace ,  L. 
Wallace  and  A.  B.  Young,  for  appellees. 

Zollars,  J. — On  and  before  the  7th  day  of  September, 
1876,  appellant  was  the  owner  in  fee  simple  of  several  parcels 
of  real  estate  in  Marion  county,  which  are  described  in  the 
findings  of  facts  by  the  court  below  and  in  the  pleadings. 

On  the  5th  and  6th  days  of  September,  1876,  five  different 
creditors  recovered  judgments  against  him  in  the  superior 
court  of  Marion  county,  in  the  aggregate  amount  of  more 
than  $35,000,  which  became  liens  upon  his  real  estate  from 
the  dates  of  their  rendition. 

On  the  7th,  8th,  11th  and  12th  days  of  September,  1876, 
executions  were  issued  upon  the  several  judgments  above 
mentioned,  and  placed  in  the  hands  of  the  sheriff.  The  several 
executions  were  levied  by  the  sheriff  on  the  4th  day  of  Oc- 
tober, 1876,  upon  the  several  parcels  of  real  estate  in  con- 
troversy here,  and,  also,  upon  another  lot  in  the  city  of  In- 
dianapolis, all  being  the  property  of  appellant. 

On  account  of  intervening  litigation,  to  be  hereafter  men- 
tioned, the  real  estate  was  not  sold  until  the  8th  day  of  Sep- 
tember, 1877.  On  that  day  it  was  all  sold  upon  writs  of 
venditioni  exponas,  and  was  purchased  by  appellee  Howard 
Cale,  in  trust  for  the  several  judgment  creditors.  His  bid  for 
the  same  was  paid  by  receipting  the  several  judgments.  He 
received  from  the  sheriff  a  proper  certificate  of  purchase. 

At  the  time  the  judgments  were  rendered,  and  at  the  time 
the  real  estate  was  sold  by  the  sheriff,  Martha  A.  Elliott,  ap- 
pellant's wife,  was  living.  She  at  no  time  joined  her  hus- 
band in  any  conveyance  of  the  real  estate ;  she  was  not  a 
party  to  the  actions  in  which  the  judgments  were  rendered, 
nor  was  her  inchoate  interest  in  the  real  estate,  or  any  part 
of  it,  barred,  or  directed  to  be  sold,  in  or  by  any  of  the  judg- 
ments.    She  died  on  the  20th  day  of  September,  1877,  sub- 
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sequent  to  the  sale  of  the  real  estate  by  the  sheriff  on  the  8th 
<lay  of  the  same  mouth. 

On  the  14th  day  of  September,  1878,  the  year  for  redemp- 
tion having  expired,  the  sheriff  executed  a  deed  to  Cale,  as 
such  trustee,  for  all  of  the  real  estate  sold  to  him  by  the 
sheriff  as  above  stated.  Thereupon  Cale  took  possession  of 
the  real  estate.  On  the  10th  day  of  October,  1878,  appel- 
lant, claiming  to  be  the  owner  of  one-third  of  the  real  estate 
sold  by  the  sheriff,  demanded  of  Cale  that  he  should  be 
admitted  into  possession  of  the  real  estate  in  controversy 
here  as  a  tenant  in  common  with  him.  That  demand  having 
been  refused,  he  demanded  that  Cale  should  account  and  pay 
over  to  him  his  proportion  of  the  rents  and  profits  of  the 
real  estate ;  and  that  demand  having  been  refused,  he  de- 
manded a  partition  of  the  real  estate. 

On  the  25th  day  of  October,  1878,  appellant  instituted 
this  action  for  partition,  making  parties  thereto  the  said  Cale 
and  the  several  judgment  creditors  for  whom  he  was  acting 
as  above  stated.  Averring  in  his  complaint  the  facts,  sub- 
stantially as  we  have  here  stated  them,  his  claim  was,  that  by 
the  sheriff's  sale  his  wife,  Martha  A.,  became  the  absolute 
owner  of  the  undivided  one-third  part  in  value  of  the  real 
estate  in  controversy  here,  being  a  part  of  the  real  estate  sold 
by  the  sheriff,  and  entitled  to  the  possession  as  tenant  in  com- 
mon with  Cale,  and,  also,  entitled  to  her  proportionate  share 
of  the  rents  and  profits.  And,  further,  that,  upon  the  death 
of  his  wife,  although  before  the  expiration  of  the  year  al- 
lowed for  redemption,  and  hence  before  the  execution  of  the 
sheriff's  deed,  her  one-third  descended  to  him  in  fee  simple, 
and  he  became  entitled  to  it,  and  to  the  rents  and  profits 
thereof. 

These  claims  were  based  upon  the  act  of  1875,  R.  S.  1881, 
sections  2508  to  2511,  both  inclusive. 

A  demurrer  to  the  complaint  was  sustained^  by  the  court 
below.  Upon  appeal  to  this  court  it  was  held  that  the  com- 
Vol.  113.— 25 
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plaint  stated  a  cause  of  action,  and  that  the  demurrer  thereto 
should  have  been  overruled. 

The  question  in  controversy  in  this  court  seems  to  have 
been  as  to  whether  or  not  the  wife's  inchoate  interest  in  the 
real  estate  sold  by  the  sheriff  became  absolute  and  vested  in 
her, by  relation,  as  of  the  date  of  the  sheriff's  sale.  It  wa> 
decided  that  it  did,  and  that  upon  her  death  it  descended  to 
appellant,  and  that  he  thereby  became  entitled  to  it,  and  to 
the  rents  and  profits  thereof.  Elliott  v.  Cale,  80  Ind.  285. 
The  decision  there  made,  following  Hollenback  v.  Blachmort, 
70  Ind.  234,  has  become  the  settled  law  of  the  State  upon 
the  point  decided.  Riley  v.  Davis,  83  Ind.  1  ;  Summit  v. 
Ellett,  88  Ind.' 227;  PaUison  v.  Smith,  93  Ind.  447;  Shelton 
v.  Shelton,  94  Ind.  113.  And  especially  is  the  decision  there 
made  the  law  of  this  case,  so  far  as  the  facts  were  stated  in 
the  complaint,  and  so  far  as  any  questions  presented  by  the 
complaint  were  decided. 

After  the  commencement  of  the  action,  and  before  the  de- 
cision in  this  court  reversing  the  judgment,  various  convey- 
ances of  several  parcels  of  the  real  estate  involved  here  were 
made. 

Upon  the  return  of  the  case  to  the  court  below  appellant 
filed  a  supplemental  complaint,  making  parties  defendants 
the  several  persons  who  then,  or  had,  claimed  to  be  the 
owners  of  the  several  parcels  of  real  estate  by  reason  of  the 
several  conveyances,  and  again  demanded  the  one-third  of 
the  several  parcels,  and  an  accounting  for  rents  and  profits. 

By  the  supplemental  complaint,  and  the  pleadings  filed  by 
the  several  defendants,  issues  not  involved  in  the  former  ap- 
peal were  brought  into  the  case,  and  with  those  issues  new 
facts. 

In  addition  to  the  facts  involved  in  the  former  appeal,  and 
in  addition  to  the  facts  above  stated,  are  these,  viz. :  On  the 
29th  day  of  August  preceding  the  rendition  of  the  judgments 
against  appellant,  he  executed  a  deed  of  assignment  to  John 
C.  New,  thereby,  under  the  voluntary  assignment  law,  con* 
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veying  to  him  for  the  benefit  of  all  of  his  (appellant's)  cred- 
itors all  of  his  property,  real  and  personal,  including  the  real 
estate  in  controversy  here  and  other  parcels.  On  the  7th 
day  of  September,  1876,  and  subsequent  to  the  rendition  of 
the  judgment,  New  caused  the  deed  of  assignment  to  be 
properly  recorded  in  the  office  of  the  county  recorder  of 
Marion  county,  and  accepted  the  trust  as  such  assignee. 

Claiming  that  the  title  to  the  real  estate  passed  from  ap- 
pellant to  him  as  of  the  date  of  the  execution  of  the  deed  of 
assignment,  New  brought  an  action  against  the  sheriff  and 
the  judgment  creditors  to  enjoin  the  sale  of  the  real  estate 
upon  the  executions.  On  appeal  to  this  court  it  was  decided 
that  the  title  to  the  real  estate  did  not  pass  to  New  until  the 
recording  of  the  deed  of  assignment,  and  that,  therefore,  the 
title  was  in  appellant  at  the  time  the  judgments  were  rendered ; 
that  they  were  liens  upon  the  real  estate,  and  that  it  might 
be  sold  upon  the  executions  to  satisfy  the  judgments.  New 
v.  Reissner,  56  Ind.  118. 

Nothing  was  settled  by  that  case  as  to  the  title  to  the  real 
estate,  except  that  at  the  time  the  judgments  were  rendered  it 
was  still  in  appellant. 

Before  the  sheriff's  sale  appellant's  title,  subject  to  the 
judgments,  was,  by  the  assignment,  carried  to  New,  the  as- 
signee, for  the  purposes  of  the  trust. 

Appellee's  contention  is,  that,  because  the  husband's  title 
had  thus  passed  to  the  assignee  before  the  sheriff's  sale,  the 
wife's  inchoate  interest  in  the  real  estate  did  not  become  ab- 
solute and  vested  "in  her  under  the  statute  of  1875  by  virtue 
of  that  sale;  that  because  the  title  of  the  husband  had  thus 
passed  to  the  assignee,  the  wife's  rights  were  the  same  as  they 
would  have  been  had  the  act  of  1875  not  been  passed,  and 
that  she  could  take  nothing  in  the  real  estate  unless  she  sur- 
vived the  husband,  in  which  case  she  would  have  taken  her 
interest  therein  under  other  statutes. 

The  first  section  of  the  statute  of  1875,  to  which  statute 
the  parties  give  different  constructions,  is  as  follows  :     "  In 
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all  cases  of  judicial  sales  of  real  property  in  which  any  mar- 
ried woman  has  an  inchoate  interest  by  virtue  of  her  mar- 
riage, where  the  inchoate  interest  is  not  directed  by  the  judg- 
ment to  be  sold  or  barred  by  virtue  of  such  sale,  such 
interest  shall  become  absolute  and  vest  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  interest 
of  a  married  woman  now  becomes  absolute  upon  the  death 
of  the  husband,  whenever,  by  virtue  of  said  sale,  the  legal 
title  of  the  husband,  in  and  to  such  real  property,  shall  be- 
come absolute  and  vested  in  the  purchaser  thereof,  his  heirs 
or  assigns,  subject  to  the  provisions  of  this  act,  and  not  other- 
wise.  When  such  inchoate  right  slrall  become  vested  under 
the  provisions  of  this  act,  such  wife  shall  have  the  right  to 
the  immediate  possession  thereof;  and  may  have  partition, 
upon  agreement  with  the  purchaser,  his  heirs  or  assigns,  or 
upon  demand,  without  the  payment  of  rent,  have  the  same 
set  off  to  her."     R.  S.  1881,  section  2508. 

In  what  real  estate,  under  this  statute,  does  the  wife's  in- 
choate interest  become  absolute  and  vested  upon  a  judicial 
sale  ?  Is  the  operation  of  the  statute  confined  to  real  estate, 
the  legal  title  to  which  is  in  the  husband  at  the  time  of  the 
judicial  sale,  or  does  it  extend  beyond  that  to  all  real  estate 
in  which  the  wife  has  an  inchoate  interest  by  virtue  of  her 
marriage,  and  which  is  sold  at  judicial  sale  to  satisfy  judg- 
ment and  other  liens  thereon  which  attached  when  the  hus- 
band held  the  legal  title  thereto,  and  which  grew  out  of 
debts  owed  by  him,  although  at  the  time  of  the  sale  the  legal 
title  is  not  in  him,  by  reason  of  an  assignment  under  the  vol- 
untary assignment  law? 

We  are  satisfied  that  the  passing  of  the  legal  title  to  the 
real  estate  from  appellant  by  the  assignment  did  not  prevent 
the  inchoate  right  of  the  wife  from  becoming  absolute  and 
vested  under  the  act  of  1875,  by  virtue  of  the  sale  of  the 
real  estate  upon  the  judgments  which  became  liens  upon  it 
when  the  legal  title  was  in  appellant. 

Whether  or  not  it  may,  in  any  case,  be  material,  there  is 
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a  difference  between  a  divesting  of  the  legal  title  by  an  as- 
signment for  the  benefit  of  creditors  and  a  divesting  of  the 
legal  title  by  a  voluntary  conveyance  by  way  of  sale.  These 
different  methods  of  divesting  the  legal  title  are  not  the  same 
in  form  or  purpose,  nor  are  they,  necessarily,  the  same  in 
effect. 

By  a  sale  and  conveyance  for  value,  the  title  of  the  grantor 
is  gone  beyond  the  possibility  of  recall,  unless  fraud  inter- 
vened. In  case  of  an  assignment,  there  is  a  possibility  of  a 
portion  or  all  of  the  assigned  property  being  returned  to  the 
assignor.  Upon  a  full  settlement  by  him  with  all  of  his 
creditors  before  a  sale  by  the  assignee,  the  court  having 
charge  of  the  trust  would  order  the  assignee  to  return  the 
property  to  him.  And  should  any  of  the  assigned  property 
remain  after  the  payment  of  all  debts  and  expenses  of  the 
trust,  that  would  be  returned  to  him.  In  one  case,  the  pur- 
pose of  the  conveyance  is  gain ;  in  the  other,  the  convey- 
ance is  for  the  purpose  of  bringing  about  a  sale  of  the  prop- 
erty for  the  benefit  of  all  the  assignor's  creditors.  The  deed 
of  assignment  is  the  first  step  in  the  accomplishment  of 
that  end. 

In  the  case  before  us,  appellant  attempted  by  the  assign- 
ment to  New  to  bring  about  an  equal  distribution  of  his 
property  among  all  of  his  creditors.  Had  the  deed  been 
properly  recorded  before  the  judgments  were  rendered,  and 
the  property  sold  by  the  assignee,  that  sale  would  have  been 
a  judicial  sale  within  the  meaning  of  the  act  of  1875,  and 
by  virtue  of  the  provisions  of  that  act  would  have  ripened 
the  wife's  inchoate  interest  in  the  real  estate  in  controversy 
into  an  absolute  title  in  fee  simple.  Before  the  title  to  the 
real  estate  had  vested  in  the  assignee  by  the  recording  of 
the  deed  of  assignment,  the  judgments  were  rendered,  and 
after  it  had  vested  in  the  assignee,  subject  to  the  judgment 
liens,  by  the  recording  of  the  deed  of  assignment,  the  real 
estate  was  sold  upon  the  judgments.  And  thus  the  prop- 
erty, instead  of  being  taken  for,  and  distributed  equally 


390  SUPREME  COURT  OF  INDIANA, 

— -*-  - 

Elliott  t.  Cale  d  al. 

among,  all  of  appellant's  creditors,  as  he  intended  it  should 
be,  was  taken  by  and  for  the  benefit  of  the  judgment  credit- 
ors. It  was,  nevertheless,  taken  by  and  for  creditors,  and 
sold  at  a  judicial  sale  within  the  meaning  of  the  act  of  1875. 
Because  the  few  creditors  got  the  property  in  the  race  be- 
tween them  and  the  whole  body  of  the  creditors  represented 
by  the  assignee,  is  no  reason  why  the  wife  should  lose  her 
rights  under  the  act  of  1875. 

In  order  that  the  wife's  inchoate  interest  in  her  husband's 
real  estate  may  become  absolute  and  vested  in  her  uuder  the 
provisions  of  that  act,  it  is  not  necessary  that  he  should  hold 
the  legal  title  to  the  real  estate  at  the  time  of  the  sale. 

It  has  often  been  declared  by  this  court  that  the  statute 
should  be  liberally  construed  in  favor  of  married  women,  in 
order  that  it  may  accomplish  the  end  which  the  Legislature 
had  in  view  in  its  enactment.  And  so,  it  has  been  declared 
a  number  of  times,  that  the  statute  was  intended  to  give  to 
a  married  woman  the  same  rights  in  her  husband's  real 
estate  upon  a  judicial  sale  thereof  that  she  would  have  if  she 
survived  him.  Those  general  statements,  of  course,  must 
be  considered  with  reference  to  the  cases  in  which  they  were 
made,  and  are  not  necessarily  authority  in  dissimilar  cases; 
but  they  tend  strongly  to  show  the  broad  and  liberal  con- 
struction which  the  court  has  thought  should  be  given  to 
the  statute. 

The  language  of  the  section  of  the  statute  above  set  out, 
it  will  be  observed,  is  broad  and  comprehensive.  The  pro- 
visions are,  that  in  all  cases  of  judicial  sales  of  real  property 
in  which  any  married  woman  has  an  inchoate  interest  by 
virtue  of  her  marriage,  etc.,  such  interest  shall  become  ab- 
solute and  vested  in  the  wife  in  the  same  manner  and  to 
the  same  extent  as  such  inchoate  interest  of  a  married  woman 
becomes  absolute  upon  the  death  of  the  husband.  With 
reference  to  a  case  like  the  one  before  us,  where  the  real 
estate  is  sold  upon  judgments  against  the  husband,  the  proper 
interpretation  of  the  portion  of  the  statute  last  above  no- 
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ticed  would  seem  to  be,  that  it  applies  to  all  real  estate  in 
which  a  married  woman  has  an  inchoate  interest  by  virtue 
of  her  marriage. 

Before  noticing  other  features  of  the  statute,  it  is  proper  to 
ascertain  by  a  reference  to  other  statutes  in  what  cases  a  mar- 
ried woman  has  such  inchoate  interest  in  real  estate  by  virtue 
of  her  marriage.  So  far  as  is  material  in  this  connection, 
and  without  noticing  the  proviso,  section  2483,  R.  S.  1881, 
provides  that  if  a  husband  die  testate  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her  in  fee 
simple  free  from  all  demands  of  creditors.  That  section  ap- 
plies where  the  husband  dies  the  owner  of  real  estate,  and 
having  the  legal  title  thereto.  That,  upon  the  judicial  sale 
of  real  estate  thus  owned  by  the  husband,  at  the  time  of  such 
sale  the  wife's  inchoate  interest  therein  becomes  absolute  and 
vested  in  her  to  the  extent  provided  in  that  section,  is  not 
questioned  by  counsel  for  appellees. 

The  onlv  other  sections  of  the  statutes  to  which  we  need 
here  refer  are  sections  2491  and  2499. 

Section  2491,  omitting  the  proviso,  is  as  follows  :  "A  sur- 
viving wife  is  entitled,  except  as  in  section  17  (section  2483) 
excepted,  to  one-third  of  all  the  real  estate  of  which  herhus- 
baud  may  have  been  seized  in  fee  simple  at  any  time  during 
the  marriage,  and  in  the  conveyance  of  which  she  may  not 
have  joined,  in  due  form  of  law,  and  also  of  all  lands  in 
which  her  husband  had  an  equitable  interest  at  the  time  of 
his  death,"  etc. 

So  far  as  it  is  necessary  to  set  it  out  here,  section  2499  is 
as  follows :  "  No  act  or  conveyance,  performed  or  executed 
by  the  husband  without  the  assent  of  his  wife,  evidenced  by 
her  acknowledgment  thereof  in  the  manner  required  by  law; 
nor  any  sale,  disposition,  transfer,  or  encumbrance  of  the  hus- 
band's property,  by  virtue  of  any  decree,  execution,  or  mort- 
gage to  which  she  shall  not  be  a  party  (except  as  provided 
otherwise  in  this  act),  shall  prejudice  or  extinguish  the  right 
of  the  wife  to  her  third  of  his  lands,"  etc. 
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It  will  thus  be  seen  that,  upon  the  death  of  the  husbandr 
the  surviving  wife,  except  as  otherwise  limited,  is  entitled  to 
one-third  of  all  the  real  estate  of  which  her  husband  may- 
have  been  seized  in  fee  simple  during  the  marriage  and  in  the 
conveyance  of  which  she  may  not  have  joined,  and,  also,  of  all 
real  estate  in  which  the  husband  had  an  equitable  interest  at 
the  time  of  his  death,  and  that  she  can  not  be  deprived  of 
that  right  except  by  some  act  of  her  own.  In  other  words, 
under  section  2491,  supra,  the  wife,  upon  the  death  of  her 
husband,  may  recover  her  interest  in  certain  real  estate,  al- 
though at  the  time  of  his  death  the  husband  may  have  had 
but  an  equitable  interest,  or  may  have  had  no  title  at  all, 
having  conveyed  it  away.  Or,  differently  stated,  under  that 
section,  it  is  not  necessary,  in  order  that  the  surviving  wife 
may  recover  her  interest  in  real  estate,  that  the  husband 
should  have  had  the  legal  title  at  the  time  of  his  death. 

If  the  act  of  1875,  section  2508,  supra,  is  applicable  to 
the  cases  provided  for  by  section  2491,  and  we  think  it  is,  it 
must  follow  that  in  all  cases  of  judicial  sales  of  real  estate  in 
which  the  wife  has  an  inchoate  interest  by  virtue  of  her  mar- 
riage, which  is  not  ordered  to  be  sold  or  barred  by  virtue  of 
such  sales,  that  interest  becomes  absolute  and  vested  in  her 
bv  virtue  of  such  sales,  whether  at  the  time  thereof  the  hus- 
band  had  the  legal  title  or  not. 

We  are  speaking  with  reference  to  cases  like  the  one  be- 
fore us,  where  the  real  estate  is  sold  in  satisfaction  of  judg- 
ment or  other  liens,  which  attached  when  the  husband  owned 
the  real  estate,  and  grew  out  of  debts  owed  by  him. '  See 
Hudson  v.  Evans,  81  Ind.  596. 

If  the  act  of  1875  is  not  applicable  to  the  cases  provided 
for  by  section  2491,  and  to  cases  where  the  husband  may  not 
have  the  legal  title  to  the  real  estate  at  the  time  of  the  judicial 
sale,  this  court  has  been  in  error  in  a  number  of  cases.  That 
act  has  been  applied  incases  where  the  husband  did  not  hold 
the  legal  title  to  the  real  estate  at  the  time  of  the  judicial 
sale,  and  in  a  number  of  cases  the  decisions  have  proceeded 
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upon  the  assumption  that  the  act  is  applicable  to  all  the  cases 
provided  for  in  section  2491. 

The  discussion  by  the  court  in  the  decision  of  the  case  of 
Hudson  v.  Evans,  supra,  was  upon  the  theory  that  if  the 
wife  had  not  joined  her  husband  in  the  conveyance  of  the 
land,  her  inchoate  rights  would  have  become  absolute  and 
vested  in  her  by  a  sale  upon  a  judgment  rendered  against  the 
husband  before  such  conveyance  by  him. 

In  the  case  of  Jackman  v.  Nowling,  69  Ind.  188,  the  dis- 
cussion proceeded  upon  the  assumption  that  the  act  of  1875 
is  applicable  to  the  cases  provided  for  by  section  2491. 

In  the  discussion  by  the  court  in  the  case  of  Taylor  v. 
Stockwell,  66  Ind.  505  (517),  the  act  of  1875  was  given  a 
construction  covering  the  cases  provided  for  in  section  2491. 
See,  also,  Foltz  v.  Wert,  103  Ind.-  404  (4 J  3).  The  decision 
in  the  case  of  Ketchum  v.  Schicketanz,  73  Ind.  137,  rests 
wholly  upon  section  27, 1  R.  S.  1876,  p.  413;  which  is  section 
2491,  supra,  of  4he  revision  of  1881.  It  was  there  held  that, 
upon  th8  proper  conveyance  to  an  assignee  in  bankruptcy, 
which,  within  the  meaning  of  the  act  of  1875,  was  a  judicial 
sale  of  the  husband's  real  estate,  the  wife's  inchoate  interest 
therein  became  absolute  and  vested  in  her  under  that  act, 
although  the  husband  had  but  an  equitable  title  to  the  real 
estate.  And  so,  the  decision  in  the  case  of  Shelton  v.  Shelton, 
94  Ind.  113,  rests  upon  section  2491,  and  construes  the  act 
of  1875  as  covering  the  cases  provided  for  by  that  seetion. 
To  the  same  effect,  see,  also,  Keck  v.  Noble,  86  Ind.  1.  To 
substantially  the  same  effect,  see  Mattill  v.  Baas,  89  Ind  220. 

When  a  debtor  makes  an  assignment  under  the  State  vol- 
untary assignment  law,  the  title  to  his  real  estate  passes  from 
him  to  the  assignee  upon  the  recording  of  the  deed  of  as- 
signment. A  sale  of  the  real  estate  by  the  assignee  is  a 
judicial  sale  within  the  meaning  of  the  act  of  1875.  It  has 
been  held  that  upon  such  a  sale  the  wife's  inchoate  interest 
in  the  real  estate  becomes  absolute  and  vested  in  her  under 
that  act,  although,  as  we  have  said,  the  legal  title  passes 
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from  the  husband  with  the  recording  of  the  deed  of  assign- 
ment before  the  sale  by  the  assignee.  Lawson  v.  DeBo% 
78  Ind.  563. 

Appellees'  counsel  base  their  argument  upon  that  portion 
of  the  first  section  of  the  act  of  1875,  section  2508,  supra, 
which  provides  that  the  wife's  inchoate  interest  shall  become 
absolute  and  vested  in  her  "  whenever,  by  virtue  of  said 
sale,  the  legal  title  of  the  husband  in  and  to  such  real  property 
shall  become  absolute  and  vested  in  the  purchaser  thereof, 
his  heirs  or  assigns,"  etc.  That  portion  of  the  section  must 
be  considered  in  connection  with  what  precedes  it,  and  when 
thus  considered  should  be  construed  as  fixing  the  time  when 
the  wife's  inchoate  interest  becomes  absolute  and  vested  in 
her,  rather  than  as  fixing  the  character  of  title  that  the  hus- 
band must  have  in  the  real  estate  at  the  time  of  the  judicial 
sale  in  order  that  the  wife's  inchoate  interest  may  become 
absolute  and  vested  in  her  under  the  provisions  of  the  act. 

Appellees'  counsel  assume  that,  as  the  legaktitle  to  the  real 
estate  had  passed  from  appellant  by  the  assignment  to  New 
before  the  sheriff's  sale,  the  title  of  the  purchaser  at  that  sale 
comes  from  New,  and  not  from  appellant.  Upon  that  as- 
sumption their  argument  is,  in  substance,  that  no  title  of  the 
husband  did,  or  could,  vest  in  the  purchaser  by  virtue  of  the 
sheriff's  sale,  and  that,  therefore,  the  wife's  inchoate  interest 
did  not,  and  could  not,  become  absolute  and  vested  in  her  by 
virtue  of  that  sale.  The  vice  in  the  argument  is  in  the  as- 
sumption. The  purchaser  at  the  sheriff's  sale  derived  his 
title  through  and  from  appellant,  and  not  from  New.  The 
judgments  were  liens  upon  the  real  estate  before  New  had 
title.  The  purchaser's  title  at  the  sheriff's  sale  was  not  only 
not  derived  from  New,  but  the  title  which  he  acquired  over- 
threw and  destroved  New's  title. 

In  a  bankruptcy  proceeding,  the  legal  title  of  the  property 
of  the  bankrupt,  both  personal  and  real,  passes  to  the  assignee 
upon  a  conveyance  to  him  by  Ae  court  or  register.  After 
that  the  bankrupt  no  longer  has  the  legal  title.  And  yet  it  has 
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been  held  that  a  purchaser  from  the  assignee  derives  his  title 
from  the  bankrupt,  and  not  from  the  assignee.  In  other 
words,  such  purchaser  takes  such  title  as  the  bankrupt  had, 
and  none  other. 

In  the  case  of  Ketchum  v.  Schicketanz,  supra,  it  was  said 
that  the  only  title  which  the  purchaser  of  the  real  estate  . 
from  the  assignee  had  came  to  him  from  the  bankrupt, 
through  the  proceedings  in  bankruptcy,  and  that  he  ought 
not  to  be  heard  to  say,  for  the  purpose  of  defeating  the  wife's 
claim,  that  the  bankrupt  had  no  title  to  the  real  estate  when 
he  was  adjudged  a  bankrupt.  The  same  ruling  was  made  in 
the  case  of  Mattill  v.  Baas,  supra.  See,  also,  Roberts  v. 
Shroyer,  68  Ind.  64. 

AVithout  further  extending  this  opinion  upon  this  point, 
we  are  satisfied  that  the  assignment  by  appellant  before  the 
sheriff's  sale  did  not  prevent  the  wife's  inchoate  interest  from 
becoming  absolute  and  vested  in  her  by  virtue  of  that  sale, 
under  the  act  of  1875,  and  that,  having  died  subsequent  to 
the  sale,  appellant,  as  her  husband,  inherited  her  interest, 
and  upon  the  execution  of  the  sheriff's  deed  became  entitled 
to  the  possession  thereof  as  tenant  in  common  with  the  pur- 
chaser at  the  sheriff's  sale.  Being  thus  the  owner  and  en- 
titled to  such  possession,  he  was  entitled  to  his  proportionate 
share  of  the  rents  and  profits,  having  been  excluded  by  the 
other  tenants  in  common.  Carver  v.  Coffmqn,  109  Ind.  547; 
Riley  v.  Davis,  supra. 

Among  other  conveyances  of  parcels  of  the  real  estate, 
made  subsequent  to  the  commencement  of  this  action,  were 
these  of  a  lot  described  as  lot  7,  except  45  feet  and  6  inches 
off  of  the  north  end  thereof,  in  square  72,  in  the  city  of  In- 
dianapolis: On  the  7th  day  of  December,  1878,  Cale,  the 
purchaser  at  the  sheriff's  sale,  conveyed  all  of  the  real  estate 
to  Moody  Currier,  who  took  possession  thereof.  On  the  1st 
dav  of  Januarv,  1879,  he  sold  the  above  mentioned  lot  7  to 
Joseph  P.  Wiggins  and  Mrs.  Frances  D.  Ne.edle,  and  put 
them  in  possession  thereof.     On  the  17th  day  of  September 
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of  the  same  year,  he  executed  to  them  a  warranty  deed  to 
the  lot.  Wiggins  and  Mrs.  Needle  were  in  possession  of  the 
lot  until  the  6th  day  of  July,  1881,  when  they,  the  wife  of 
Wiggins  and  the  husband  of  Mrs.  Needle  joining,  convey*. d 
it  to  Isaac  H.  Richards  and  Chauncey  Butler,  who  took  pos- 
session, and  were  still  in  the  possession  of  it  at  the  time  the 
supplemental  complaint  was  filed,  and  at  the  time  of  the  trial 
below. 

In  1874  the  city  of  Indianapolis,  through  contractors,  con- 
structed a  sewer  under  Missouri  street.  Lot  7  was  assessed 
for  benefits  the  sum  of  $233.50.  On  the  23d  day  of  Feb- 
ruary, 1875,  a  precept  was  issued,  in  pursuance  of  an  order 
by  the -common  council,  for  the  collection  of  the  assessment 
due  to  the  contractors.  On  the  5th  day  of  the  following  March, 
appellant,  as  the  owner  of  the  lot,  appealed  to  the  Marion 
Circuit  Court.  On  the  18th  day  of  July,  1877,  final  judg- 
ment was  rendered  by  that  court  in  favor  of  the  contractors 
for  the  full  amount  of  the  assessment  and  costs,  and  the 
whole,  with  interest,  was  declared  and  adjudged  a  lien  upon 
the  lot  as  of  the  date  of  the  assessment  in  1874,  and  the 
sheriff  was  ordered  to  collect  it  in  the  mode  provided  for  such 
collection  by  the  city  treasurer.  (R.  S.  1881,  section  3165.) 
Appellant  appealed  to  the  Supreme  Court,  where  the  judg- 
ment and  decree  was  affirmed.  Elliott  v.  Bruner,  66  Ind. 
602.  On  the  8th  day  of  November,  1879,  the  sheriff*  sold 
the  lot  under  a  certified  copy  of  the  judgment  and  decree, 
and  in  accordance  with  its  terms,  to  appellee  Moody  Currier, 
for  $340.14,  being  the  amount  of  the  principal  and  interest 
of  the  assessment  and  accrued  costs  so  declared  a  lien  upon 
the  lot.  There  having  been  no  redemption  from  the  sale,  the 
sheriff,  on  the  14th  day  of  May,  1881,  executed  to  Currier  a 
deed  for  the  lot. 

It  must  be  very  clear  that  appellant  can  take  nothing  in 
the  lot  through  his  wife  by  virtue  of  that  sale.  Among 
other  reasons  why  he  can  not  that  might  be  assigned,  there 
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is  this  sufficient  one,  that  his  wife  died  more  than  two  years 
before  that  sale  was  made. 

As  we  have  seen,  the  sewer  assessment  was  made  and  be- 
came a  lien  upon  the  lot  in  1874.  The  sale  upon  the  judg- 
ments rendered  in  the  Marion  Superior  Court  was  made  on 
the  8th  day  of  September,  1877.  On  the  18th  day  of  the 
preceding  July,  when  as  yet  the  wife  had  no  absolute  and 
vested  interest  in  the  lot,  the  circuit  court  adjudged  the 
sewer  assessment  to  be  a  valid  lien  upon  the  whole  lot,  and 
ordered  it  sold  in  satisfaction  of  that  lien.  At  that  time  the 
title  to  the  whole  lot  was  in  appellant,  and  hence  the  judg- 
ment as  to  the  extent  and  validity  of  the  sewer  assessment 
was,  and  is,  conclusive  as  to  him  and  all  in  privity  with  him 
or  claiming  under  him.  It  was,  therefore,  conclusive  against 
his  wife  as  to  the  title  which  subsequently  vested  in  her  by 
virtue  of  the  sheriff's  sale  upon  the  judgments  in  the  supe- 
rior court.  Bv  virtue  of  that  sale,  her  inchoate  interest  in 
•that  lot  became  absolute  and  vested  in  her,  subject  to  its 
proportionate  share  of  the  sewer  assessment  as  confirmed  by 
the  circuit  court.  Neither  that  sale  nor  the  vesting  of  an 
absolute  title  in  the  wife  to  a  portion  of  the  lot,  by  virtue 
thereof,  did  or  could  limit  or  destroy  the  lien  of  the  sewer 
assessment. 

Without  looking  for  other  reasons,  it  is  sufficient  here  that 
that  lien  had  attached  before  the  passage  of  the  act  of  1875, 
section  2508,  supra.  See  Buser  v.  Shepard,  107  Ind. 
417;  Jackman  v.  Nowling,  supra ;  Jefferson  v.  Goleman,  110 
Ind.  515. 

Upon  the  death  of  the  wife,  her  interest,  thus  subject  to 
the  sewer  assessment,  descended  to  appellant,  her  husband. 
The  sale  of  the  lot  in  the  enforcement  of  that  lien  carried 
from  him  the  title  to  the  whole  lot  and  vested  it  in  the  pur- 
chaser at  that  sale. 

It  is  contended  by  counsel  for  appellant  that  Currier  could 
not  acquire  title  to  the  lot  as  against  appellant  by  a  purchase 
at  that  sale,  for  the  reason  that  he  was  a  tenant  in  common 


398  SUPREME  COURT  OF  INDIANA, 


Elliott  r.  Cale  et  aJ. 


with  appellant.  Upon  the  authority  of  Elston  v.  Piggott, 
94  Ind.  14,  it  may  well  be  said  that  the  relation  of  the 
parties  was  not  such  as  to  be  in  the  way  of  Currier  acquir- 
ing title  through  that  sale;  but  a  conclusive  answer  to  ap- 
pellant's contention  is,  that  Currier  had  sold  the  lot  in  Jan- 
uary, 1879,  and  put  his  purchasers  in  possession,  and  by  a 
warranty  deed,  executed  on  the  17th  day  of  September  of 
that  year,  conveyed  to  them  his  legal  title  thereto.  He  had 
thus  sold  and  conveyed  away  his  title  to  the  lot,  and  thereby 
ceased  to  be  a  tenant  in  common  with  any  one  before  his 
purchase  of  it  at  the  sheriff's  sale  on  the  8th  day  of  Decem- 
ber, 1879. 

Upon  the  facts  above  stated,  which  are  the  facts  found  by 
the  court  below,  appellant  has  not  now,  and  did  not  have 
when  the  supplemental  complaint  was  filed  and  the  case 
tried  below,  any  interest  in  lot  7.  As  to  that  lot,  therefore, 
he  is  not  entitled  to  partition. 

Under  all  the  circumstances  of  the  case,  which  we  n€»ed 
not  here  detail,  we  think  there  was  no  available  error  in  the 
granting  of  leave  to  some  of  the  defendants  below  to  file 
additional  pleadings. 

Having  determined  that  the  statute  of  1875  is  applicable 
in  all  cases  where  the  wife  has  an  inchoate  interest,  there  re- 
main the  more  difficult  and  complicated  questions  as  to  the 
quantity  which  she  takes  by  virtue  of  a  judicial  sale.  What 
are  her  ultimate  rights  as  against  the  judgment  creditor,  and 
in  what  manner  shall  those  ultimate  rights  be  ascertained  and 
fixed? 

As  we  have  seen,  the  first  section  of  the  act,  section  2508, 
supra,  provides  that,  by  virtue  of  such  judicial  sale,  the  wife's 
inchoate  interest  shall  become  absolute  and  vested  in  her  in 
the  same  manner  and  to  the  same  extent  as  such  inchoate 
interest  becomes  absolute  and  vested  upon  the  death  of  the 
husband. 

That  section,  without  reference  to  limitations  imposed  by 
subsequent  sections,  very  clearly  expresses  the  legislative  in- 
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tention  that  upon  a  judicial  sale  of  real  estate,  in  which  the 
wife  has  an  inchoate  interest  by  virtue  of  her  marriage,  that 
interest  shall  become  absolute  and  vested  in  her,  both  in 
manner  and  quantity,  just  as  it  would  become  absolute  and 
vested  in  her  by  the  death  of  the  husband.  That  such  is  the 
purpose  and  effect  of  the  statute  has  been  several  times  de- 
clared by  general  statements  in  the  cases. 

When  we  come  to  apply  the  statute  as  a  whole,  and  give 
to  the  wife  the  same  rights  in  real  estate  upon  a  judicial  sale 
that  she  would  take  upon  the  death  of  the  husband,  we  meet 
with  serious  difficulties.  This  much  seems  to  be  certain  :  that, 
as  her  inchoate  interest  in  real  estate  becomes  absolute  and 
vested  in  her  by  virtue  of  the  judicial  sale,  whatever  that 
interest  is,  as  to  quantity,  it  must  be  measured  and  fixed  as 
of  the  day  of  the  sale. 

It  was  said  in  the  case  of  Buser  v.  Shepard,  supra, 
that  such  inchoate  interest  "  becomes  absolute,  and  vests  in 
the  wife  in  the  same  manner  and  to  the  same  extent  as  if  the 
husband  should  die  on  the  day  of  the  sale."  Therefore,  unless 
the  wife  takes,  and  will  ultimately  hold,  a  one-third  of  the 
real  estate  in  all  cases,  when  she  takes  anything  by  virtue  of 
a  judicial  sale,  lot  7  can  not  be  eliminated  from  the  consid- 
eration of  the  question  as  to  what  portion  of  the  real  estate 
became  absolute  and  vested  in  appellant's  wife,  and  descended 
to  him  upon  her  death,  and  may  be  ultimately  held  by  him 
as  against  the  judgment  creditor,  although  that  lot  was  sub- 
sequently sold  upon  a  prior  lien.  As  already  stated,  the  real 
estate  in  controversy  here  consists  of  several  different  parcels, 
including  lot  7.     They  were  all  sold  at  the  same  time. 

The  court  below  found  the  aggregate  value  of  the  several 
parcels  to  be  $12,000,  of  which  amount  $4,000  was  found  to 
be  the  value  of  lot  7.  Included  in  the  same  sale  was  an- 
other lot,  described  as  lot  12,  except  15  feet  off  of  the  north 
side  thereof,  in  square  66,  in  the  city  of  Indianapolis.  The 
value  of  that  lot  was  found  by  the  court  below  to  be  $50,- 
000.     The  total  value  of  the  real  estate  sold  was  thus  found 
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to  be  $62,000.  All  of  the  several  parcels  were  bid  in  by  the 
trustee  of  the  judgment  creditors  for  the  full  amount  of  their 
judgments,  which  amounted  to  near  $35,100,  besides  costs 
and  interest  for  one  year. 

If  there  were  any  encumbrances  on  any  piece  of  the  real 
estate  except  the  sewer  assessment  against  lot  7,  they  are  not 
shown  by  the  special  finding  of  facts.  We  have,  then,  a  sale 
of  $62,000  worth  of  real  estate  for  the  amount  of  the  judg- 
ments, which,  with  interest  and  costs,  amounted  to  consid- 
erably less  than  $40,000. 

What  interest,  then,  became  absolute  and  vested  in  the  wife 
bv  virtue  of  the  sheriff's  sale,  and  how  shall  that  interest  be 
determined?  That  question  was  not  determined  upon  the 
former  appeal,  and  hence  the  decision  then  made  is  not  the 
law  of  the  case  as  to  the  question  of  the  quantity  of  the  real 
estate  which  became  consummate  in  the  wife  bv  virtue  of  the 
sheriff's  sale. 

Section  2  of  the  act  of  1875  (section  2509,  R.  S.  1881)  de- 
clares that  the  provisions  of  the  act  shall  not  apply  to  any 
sale  of  real  property  of  the  value,  or  of  the  aggregate  value, 
of  $20,000  and  over,  except  to  so  much  of  such  real  prop- 
erty as  shall  not  exceed  in  value  the  sum  of  $20,000.  It  may 
be  presumed  that  it  was  because  of  that  section  that  appel- 
lant instituted  this  action  for  the  partition  of  the  particular 
parcels  of  the  real  estate  which  aggregate  in  value  $1 2,000, 
and  omitted  from  the  suit  lot  12,  which,  as  we  have  seen,  is 
of  the  value  of  $50,000. 

Section  4  of  the  act  of  1875  (section  2511,  R.  S.  1881) 
provides  that  no  real  property  in  which  any  married  woman 
holds  such  inchoate  interest  as  provided  for  in  the  act,  liable 
to  be  sold  with  benefit  of  the  appraisement  laws  of  the  State, 
shall  be  sold  on  any  execution  or  order  of  sale  issued  out  of 
any  court  for  less  than  four-ninths  of  the  appraised  value 
thereof,  exclusive  of  liens  and  encumbrances. 

Appellant's  counsel  contend  that,  by  virtue  of  the  sheriff's 
sale,  the  wife  became  the  owner  in  fee  simple  of  the  one- 
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third  in  value  of  the  parcels  in  controversy  here,  although 
they  were  of  the  aggregate  value  of  $12,000.  Their  con- 
tention rests,  in  part,  upon  section  2511,  supra,  which,  they 
say,  by  providing  for  the  sale  of  the  real  estate  at  four- 
ninths,  or,  what  is  the  same  thing,  two-thirds  of  two-thirds, 
of  the  appraised  value,  clearly  indicates  that  but  two-thirds 
of  the  real  estate  is  to  be  sold.  Their  contention  further 
rests  upon  the  assumption  that  the  wife  is  thus,  in  advance 
of  her  husband's  death,  given  the  one-third  of  the  real  estate 
sold  up  to  $20,000  in  value,  in  all  cases,  in  lieu  of  her  in- 
choate interest  in  the  whole  of  the  real  estate  so  sold,  regard- 
less of  its  value.  We  think  that  the  assumption  is  erroneous, 
and,  therefore,  can  not  be  made  the  basis  of  an  argument. 

Independent  of  the  act  of  1875,  the  statutes  give  to  the 
^vife  an  inchoate  interest  in  all  of  her  husband's  real  estate, 
and  provide  that,  in  case  of  his  death,  one-third  of  it  shall 
descend  to  her  free  from  all  demands  of  creditors,  with  a 
proviso  that  where  it  exceeds  in  value  $10,000  she  shall 
4i  have "  one-fourth  only,  and  where  it  exceeds  $20,000  in 
value,  one-fifth  only,  as  against  creditors.  Section  2483, 
xupra. 

If  the  husband  die  the  owner  of  a  piece  of  real  estate,  for 
example,  of  the  value  of  $100,000,  the  wife  and  widow  under 
those  statutes  will  "  have "  the  one-fifth  of  it,  $20,000,  as 
against  all  creditors,  in  any  event.  Upon  the  theory  of  ap- 
pellant's counsel,  if  the  husband  owns  a  piece  of  real  estate 
of  the  value  of  $100,000,  and  it  is  sold  at  a  judicial  sale,  the 
wife  will  take  one-third  of  $20,000,  which  is  $6,666.66,  in 
lieu  of  her  interest  in  the  whole. 

We  do  not  think  that  the  Legislature,  in  enacting  the 
statute  of  1875,  intended  to  overthrow  the  statutes  making 
provisions  for  the  widow.  In  our  judgment,  upon  a  judi- 
cial sale  of  real  estate  of  the  value  of  more  than  $20,000, 
the  wife's  inchoate  interest  therein  becomes  absolute  and 
vested  in  her  in  so  much  thereof  only  as  does  not  exceed 
Vol.  113.— 26 
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$20,000  in  value,  and  that,  in  the  excess  above  that  amount, 
her  rights  are  left  just  as  they  were  before  the  passage  of  the 
act  of  1875.  If  she  survives  her  husband,  she  will  take  her 
interest  in  the  excess  above  $20,000  just  as  she  would  had 
that  act  not  been  passed,  and  if  she  does  not,  as  formerly, 
she  will  take  nothing  in  such  excess. 

Appellees'  contention,  on  the  other  hand,  is,  that  if  the  real 
estate  sold  does  not  exceed  in  value  $10,000,  under  the  act 
of  1875,  and  by  virtue  of  the  judicial  sale,  the  wife  takes 
one-third  as  against  the  purchaser  and  judgment  creditor; 
that  if  it  exceeds  in  value  $10,000,  she  takes  one-fourth  as 
against  the  purchaser  and  judgment  creditor;  and  that  if  it 
exceeds  in  value  $20,000,  as  to  so  much  as  does  not  exceed 
in  value  that  sum,  the  limit  fixed  by  section  2509,  supra,  she 
takes  one-fifth  only  as  against  such  purchaser  and  judgment 
creditor.  In  other  words,  their  contention  is,  that  the  judi- 
cial sale,  under  the  act,  carries  to  the  purchaser  the  title  to 
all  of  the  real  estate  included  in  the  sale,  except  the  one- 
third,  one-fourth  or  one-fifth,  depending  upon  the  value  of 
the  whole. 

We  have  reached  the  conclusion  that  counsel  on  both  sides 
are  wrong  in  their  constructions  of  the  act  of  1875.  As  we 
have  seen,  the  purpose  of  the  act  as  declared  in  the  first  sec- 
tion is,  that  upon  a  judicial  sale  the  wife's  inchoate  interest 
shall  become  absolute  and  vested  in  her  in  the  same  manner 
•and  to  the  same  extent  that  it  would  upon  the  death  of  the 
husband.  Observing  the  limitation  imposed  by  section  2509, 
it  is  the  duty  of  the  courts  to  give  to  the  act  such  a  con- 
struction as  will  bring  about  that  result  as  nearly  as  may  be. 
What,  then,  are  the  rights  of  the  widow  in  real  estate  upon 
the  death  of  the  husband  ?  When  the  husband  leaves  sur- 
viving him  children  or  their  descendants,  as  against  such 
children  and  all  the  world  the  widow,  in  the  first  instance, 
under  section  2483,  supra,  takes  by  descent  in  fee  simple 
one-third  of  all  the  real  estate  of  the  husband,  regardless  of 
its  value,  whether  the  husband  died  testate  or  intestate.     If 
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the  husband  die  intestate  leaving  a  wife  and  one  child  onlyr 
one-half  of  his  real  estate  descends  to  the  widow,  and  one- 
half  to  the  child.  Section  2486.  If  he  die  intestate  leaving 
no  child,  but  leaving  a  widow  and  father  and  mother,  or 
either  of  them,  three-fourths  of  his  real  estate,  regardless  of 
its  value,  descends  to  the  widow,  and  one-fourth  to  such 
father  and  mother,  or  the  survivor  of  them,  except  where  the 
estate  does  not  exceed  in  value  $1,000,  in  which  case  the 
whole  goes  to  the  widow.  Section  2489.  If  the  husband 
die  intestate  leaving  no  child  nor  father  or  mother,  the  whole 
of  his  estate>  real  and  personal,  regardless  of  its  value, 
goes  to  the  widow.  Section  2490.  These  several  in- 
choate interests  of  the  wife  in  the  real  estate  become  absolute 
and  vested  in  her  upon  the  death  of  the  husband,  and  the 
remaining  interests  descend  to  the  other  persons  named. 

There  are  other  sections  of  the  statute  fixing  the  interest 
to  be  taken  by  the  widow,  which  need  not  be  noticed  here. 

Section  2483,  supra,  fixes  a  limit  upon  the  interest  in  the 
real  estate  which  the  widow  may  "  have  "  ultimately  as  against 
his  creditors.  After  providing  that  the  one-third  shall  de- 
scend to  the  widow  in  fee  simple,  free  from  all  demands  of 
creditors,  there  follows  a  proviso  in  that  section,  that  where 
the  real  estate  exceeds  in  value  $10,000,  the  widow  "  shall 
have  "  one-fourth  only ;  and  that  where  the  real  estate  ex- 
ceeds in  value  $20,000,  one-fifth  only,  as  against  creditors. 
In  the  first  instance,  then,  under  the  sections  named,  all  of* 
the  real  estate,  or  three-fourths,  one-half  or  one-third  thereof, 
descends  to  the  widow,  and  becomes  hers  in  fee  simple,  as 
there  may  be  no  children,  or  father  or  mother,  or  one  child, 
or  more  than  one  child,  as  the  case  may  be.  The  title  to 
the  real  estate,  which  was  before  in  the  husband,  by  his  death 
thus  descends  to  the  widow*  and  the  other  persons  named* 
The  real  estate  thus  acquired  by  the  widow  she  holds  in  fee 
simple  as  against  the  world,  until  the  portion  which  may  be, 
shall  be  taken  from  her  for  the  payment  of  the  husband's 
debts. 
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Before  looking  to  the  real  estate  which  thus  descends  to 
the  widow,  the  administrator  must  exhaust  the  personal  estate 
in  the  payment  of  the  debts.  If  that  will  pay  the  debts,  the 
widow's  interest  can  not  be  reduced ;  and,  more  than  that,  it 
is  the  duty  of  the  administrator  to  pay  the  taxes  which  ac- 
crued before  the  death  of  the  husband,  and  to  pay  off  mort- 
gage and  judgment  liens,  although  the  wife  may  have  joined 
in  the  mortgage,  and  thus  enable  the  widow  to  hold  her  in- 
terest free  from  debts  and  liens.  State,  ex  rel.,  v.  Mason,  21 
Ind.  171;  Perry  v.  Borton,  25  Ind.  274;  Hun&ucker  \. 
Smith,  49  Ind.  114  ;  McCord  v.  Wright,  97  Ind.  34 ;  Hen- 
derson v.  Whitinger,  56  Ind.  131. 

If  the  personal  estate  is  insufficient  to  pay  the  debts,  the 
administrator  must  file  his  petition  for  an  order  to  sell  real 
estate  for  the  payment  of  such  debts,  and  make  parties  thereto, 
at  least,  all  persons  interested  in  the  real  estate  as  owners. 
Section  2336,  et  seq.,  It.  S.  1881. 

He  can  not  sell  real  estate  on  his  own  motion.  There  must 
be  an  adjudication  by  the  proper  court  that  the  sale  of  real 
estate  is  necessary,  and  as  to  what  real  estate  shall  be  sold. 
If  it  is  found  that  the  sale  of  real  estate  is  necessary,  an  order 
will  be  made  for  the  sale  of  that  portion  which  descended 
to  the  heirs  other  than  the  widow,  if  that  be  sufficient 
to  pay  the  debts  and  cost  of  administration,  so  that  the  widow 
may  retain  the  portion  which  descended  to  her,  whether  that 
portion  be  one-third,  one-half  or  three-fourths.  Matthew*  v. 
Pate,  93  Ind.  443. 

If  the  portion  of  the  real  estate  other  than  the  widow's  is 
not  sufficient  to  pay  such  debts  and  expenses  of  administra- 
tion, the  question  will  then  be,  what  is  the  value  of  the  whole 
of  the  real  estate  owned  by  the  husband?  If  it  exceeds  in 
value  §20,000,  the  order  of  sale  will  be  so  made  that  the 
widow  shall  have  one-fifth.  If  it  exceeds  in  value  §10,000, 
and  does  not  exceed  §20,000,  the  order  of  sale  will  be  so 
made  that  she  shall  have  one-fourth.  And  if  it  does  not  ex- 
ceed in  value  $10,000,  there  can  be  no  order  for  the  sale  of 
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any  portion  of  the  widow's  third,  as  in  such  case  she  takes 
and  "holds  the  one-third  iu  fee  simple,  free  from  all  demands 
of  creditors.  In  such  case,  the  court  has  no  power  to  order 
the  sale  of  any  portion  of  the  widow's  one-third  for  the  pay- 
ment of  debts.  Hanlon  v.  Waterbury,  31  Ind.  168;  Comp- 
ton  v.  Pruitt,  88  Ind.  171 ;  Ftakes  v.  Elliott,  102  Ind.  47; 
Hutchinson  v.  Lerncke,  107  Ind.  121  (127),  and  cases  there 
cited. 

We  have  said  this  much  in  relation  to  the  settlement  of 
estates  for  the  purpose  of  showing  that  the  interest  which  the 
widow  takes  by  descent  upon  the  death  of  the  husband  can 
not  be  reduced  in  favor  of  creditors  in  any  event,  no  matter 
what  may  be  the  value  of  the  whole  of  the  real  estate,  with- 
out an  adjudication  by  the  proper  court,  and  for  the  purpose 
of  showing  how  zealously  the  law  guards  the  widow's  in- 
terest in  real  estate  which  she  takes  bv  descent  from  her  hus- 
band. 

That  portion  of  the  first  section  of  the  act  of  1875  which 
provides  that  upon  a  judicial  sale  the  wife's  inchoate  interest 
shall  become  absolute  and  vested  in  her  in  the  same  manner 
and  to  the  same  extent  as  such  inchoate  interest  becomes  ab- 
solute upon  the  death  of  the  husband,  of  course,  must  be  con- 
sidered in  connection  with  the  other  sections  of  the  act.  By 
section  2  of  the  act,  section  2509,  supra,  the  real  estate  in 
which  the  wife's  inchoate  right  may  become  absolute  by 
virtue  of  a  judicial  sale  is  limited  to  $20,000  in  value.  She 
can  not,  upon  such  judicial  sale,  take  and  hold  one-half  or 
three-fourths  of  the  real  estate,  for  the  reason  that  the  act 
clearly  contemplates  ^he  sale  of  the  two-thirds.  Section  4 
of  the  act,  section  2511,  supra,  providing  that  where  the  real 
estate  is  liable  to  be  sold  with  the  benefit  of  the  appraise- 
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ment  laws  of  the  State,  it  shall  not  be  sold  for  less  than 
four-ninths  of  the  appraised  value,  or,  what  is  the  same 
thing,  for  not  less  than  two-thirds  of  two-thirds  of  the  ap- 
praised value,  shows  very  clearly  that  not  less  than  two- 
thirds  is  to  be  sold,  in  any  event. 
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Now,  what,  under  the  act,  passes  to  the  wife  by  virtue  of 
a  judicial  sale?  After  a  somewhat  laborious  consideration 
of  the  act  in  all  of  its  bearings,  we  have  reached  the  conclu- 
sion, that  by  virtue  of  such  sale  she  can  not  take  more  than 
one-third,  and  that  she  does  take  one-third  in  so  much  of 
the  real  estate  sold  as  shall  not  exceed  in  value  $20,000,  and 
that  she  holds  that  one-third  in  fee  simple  just  as  she  would 
upon  the  death  of  her  husband,  regardless  of  the  value  of  the 
whole  amount  of  the  real  estate  sold,  until  her  holding  may, 
in  some  proper  manner,  be  reduced  in  favor  of  creditors. 

In  the  original  complaint  in  this  case,  it  was  averred  that 
the  real  estate  in  controversy  was  of  less  value  than  $20,000, 
but  of  what  value  it  was,  was  not  stated.  The  form  of  the 
averment  indicates  .that  it  was  made  because,  under  section 
2509,  supra,  the  wife  could  not,  by  virtue  of  the  judicial 
sale,  take  any  present,  absolute  and  vested  interest  in  any 
portion  of  the  real  estate  of  a  greater  value  than  $20,000. 
The  only  question  decided  upon  the  former  appeal  was,  that, 
bv  relation,  the  wife's  inchoate  interest  in  the  real  estate  be- 
came  absolute  and  vested i  in  her  as  of  the  dav  of  sale,  and 
that,  therefore,  upon  her  death  that  interest  descended  to  ap- 
pellant. The  question  was  raised  by  a  demurrer  to  the  com- 
plaint. The  complaint  was  sufficient  to  withstand  the  de- 
-murrer,  whether  the  wife's  vested  interest  was  one-third  or 
one-fourth.  As  we  have  said,  the  decision  then  made  is  not 
the  law  of  the  case  as  to  the  quantity  of  the  real  estate  taken 
by  the  wife,  because  that  question  was  not  decided  nor  con- 
sidered.    Davis  v.  Krug,  95  Ind.  1. 

There  'are  a  number  of  cases  where,  as  in  this,  it  was 
averred  in  the  complaint  that  the  real  estate  was  of  less  value 
than  $20,000 ;  but,  as  in  this  case,  that  averment  in  each  case 
seems  to  have  been  made  for  the  one  purpose  of  avoiding  the 
limitation  in  section  2509,  supra.  And,  as  here,  so  in  those 
cases,  there  were  no  averments  showing  that  the  real  estate 
exceeded  in  value  $10,000.  There  are  statements  in  several 
of  those  cases  that  the  wrife  took  one-third  of  the  real  estate 
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by  virtue  of  the  judicial  sale,  but  as  those  statements  were 
made  with  reference  to  the  cases  before  the  court,  and  as  it 
does  not  appear  from  those  cases  that  the  real  estate  sold  in 
fact  exceeded  in  value  $  10,000,  the  decisions  can  not  be  re- 
garded as  conclusive  adjudications  upon  the  question  as  to 
whether  or  not  one-third  vests  in  the  wife  by  virtue  of  a 
judicial  sale,  where  the  real  estate  exceeds  in  value  $10,000. 
In  other  cases,  again,  it  seems  to  have  been  taken  for  granted 
that  the  wife  took  one-third,  but  the  value  of  the  real  estate 
does  not  appear.  See  Youst  v.  Hayes,  90  Ind.  413;  Pattison 
v.  Smith, supra;  Richardson  v.  Schultz,  98  Ind.  429  ;  Jackman 
v.  Nowling  supra ;  Riley  v.  Davis,  supra. 

And  so  it  has  been  said  in  some  of  the  cases,  that,  upon 
the  death  of  the  husband,  or  upon  a  judicial  sale,  the  one- 
third,  one-fourth  or  one-fifth  of  the  real  estate  goes  to 
and  becomes  the  property  of  the  wife  or  widow  as  against 
creditors,  as  it  may  be,  or  exceed,  in  value  $10,000  or  $20,- 
000.  Those  statements,  however,  related  to  what  the  widow 
or  wife  may  ultimately  hold  as  against  creditors,  and  not  to 
what  she  takes  in  the  first  instance. 

In  the  case  of  Taylor  v.  Stockwell,  supra,  it  was  shown  that 
the  real  estate  was  of  less  value  than  $20,000,  but  whether  it 
exceeded  $10,000  in  value  was  not  shown.  In  that  case  it 
was  said  :  "  By  the  act  of  1875,  the  interest  which  the  cred- 
itor could  have  sold  on  execution,  and  which  the  purchaser 
could  acquire  under  the  sale,  was  cut  down  to  two-thirds 
of  the  land.  The  other  third,  to  which  the  wife  had  only 
an  inchoate  right,  during  coverture,  to  become  consummate 
only  on  the  contingency  that  she  should  survive  her  husband, 
is  given  immediately  to  the  wife.  *  *  *  By  the  law  of  1875, 
only  two-thirds  of  the  land  can  be  sold,"  etc. 

In  the  case  of  Summit  v.  Ellett,  supra,  the  wife  in  her  com- 
plaint averred  that  the  land  was  of  less  value  than  $20,000. 
The  case  of  Taylor  v.  Stockwell,  supra,  was  approved,  and  it 
wras  said  that  the  "construction  of  the  act  of  March  11th, 
1875,  to  wit,  that  sales  governed  thereby  are  sales  of  two-thirds 
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only,  is  supported  by  the  4th  section  of  said  act  (section  2511, 
supra).  *  *  *  Four-ninths  being  two-thirds  of  two-think, 
this  seems  to  indicate  an  intention  of  the  Legislature  that  in 
such  cases  two-thirds  only  of  the  land  are  to  be  regarded  as 
sold,  because  if  the  purchaser  should  be  regarded  as  buyimr 
all  the  land,  he  ought  to  pay  at  least  two- thirds  of  its  appraisal 
value.  If  he  takes  two-thirds  only  at  the  sale,  then  he  ought 
to  pay  four-ninths  of  the  value  of  the  whole ;  that  is,  two- 
thirds  of  two-thirds." 

In  the  case  of  Mansur  v.  Hinkson,  94  Ind.  395,  the  real 
estate  sold  was  of  the  value  of  $2,400;  but  at  the  time  of  the 
sale  the  husband  and  judgment  debtor  owned  other  real  es- 
tate, making  the  aggregate  value  of  his  real  estate  $19,700. 
It  was  contended  by  the  judgment  creditor  and  purchaser  at 
the  sheriff's  sale,  that,  the  husband  being  the  owner  of  the 
other  real  estate,  the  wife's  consummate  interest  in  that  sold 
should  be  measured  bv  the  value  of  the  whole  amount  of  the 
real  estate  owned  bvthe  husband  at  the  time  of  the  sale,  and 
thus  cut  down  from  one-third  to  one-fourth.  It  was  held, 
amongst  other  things,  that  by  virtue  of  a  judicial  sale  under 
the  act  of  1875,  as  in  case  of  the  death  of  the  husband,  one- 
third  of  the  real  estate  sold,  regardless  of  the  fact  that  its 
value  may  exceed  $10,000,  goes  to  the  wife  in  the  first  in- 
stance. In  other  words,  that  by  such  sale  the  title  to  two- 
thirds  only  of  the  real  estate,  not  exceeding  $20,000  in  value, 
passes  to  the  purchaser. 

That  must  be  so.  As  the  act  of  1875  contemplates  that  not 
less  than  two-thirds  of  the  real  estate  shall  be  sold  at  the 
judicial  sale,  so  it  equally  contemplates  that  no  more  than 
that  shall  be  sold  at  such  sale,  as  against  the  wife.  In  other 
words,  by  virtue  of  the  judicial  sale  under  that  act,  the  in- 
choate interest  of  the  wife  in  the  real  estate  sold,  limited  bv 
that  act  to  $20,000  in  value,  becomes  absolute  and  vested  in 
her  the  same  as  it  would  upon  the  death  of  the  husband.  It 
is  not  for  the  judgment  creditor,  nor  for  the  sheriff  or 
other  officer  making  the  sale,  to  determine  ex  parte,  any  more 
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than  for  an  administrator,  that  it  is  necessary  to  sell  the  three- 
fourths  or  four-fifths  of  the  real  estate,  and,  by  thus  dimin- 
ishing the  wife's  title,  leave  her  but  the  one-fourth  or  one- 
fifth,  as  the  value  of  the  real  estate  may  exceed  in  value 
110,000  or  $20,000. 

Is  the  wife,  then,  to  permanently  retain  the  one-third,  re- 
gardless of  the  value  of  the  real  estate  sold,  and  regardless 
of  the  question  as  to  whether  the  judgment  lien  is  greater  or 
less  than  the  value  of  the  two-thirds  of  the  real  estate  ?  We 
have  already  concluded  that  one-third  is  not  to  be  in  lieu  of 
all  the  wife's  inchoate  interest  in  the  excess  over  $20,000  in 
value;  that  it  was  not  contemplated  that  by  giving  her  the 
rights  provided  by  the  act  of  1875  she  should  ultimately  have 
a  less  interest  in  her  husband's  real  estate,  should  she  survive 
him,  than  she  would  have  had  that  act  not  been  passed.  On 
the  other  hand,  if  she  may  in  all  cases,  regardless  of  the  value 
of  the  real  estate  and  the  amount  of  the  judgment  lien,  per- 
manently retain  the  one-third,  she  will,  in  many  cases,  retain 
more  than  she  could  in  case  of  her  husband's  death.  Suppose, 
for  example,  that  the  real  estate  sold  is  all  the  property  the 
husband  has,  and  is  of  the  value  of  $20,000,  and  that  the 
creditor's  claim  is  $15,000,  equal  to  three-fourths  of  the  value 
of  the  real  estate.  In  case  of  the  husband's  death,  the  creditor 
would,  by  a  proper  order  of  the  court,  be  entitled  to  have  three- 
fourths  of  the  real  estate  applied  in  payment  of  his  claim,  and 
the  widow  would  retain  one-fourth,  or  the  equivalent  of  $5,000. 
If  by  virtue  of  the  judicial  sale  she  is  to  permanently  retain 
the  one-third,  she  will  get  $6,666.66  instead  of  $5,000,  and 
the  judgment  creditor  will  have  the  two-thirds  of  the  real 
estate,  the  equivalent  of  $13,333.33  only,  applied  upon  his 
judgment.  Evidently,  the  Legislature  did  not  intend  that 
the  act  of  1875  should  work  out  such  a  result. 

How,  then,  may  the  one-third  which  has  become  absolute 
and  vested  in  the  wife  by  virtue  of  the  judicial  sale  be  re- 
duced in  favor  of  the  judgment  creditor?     The  result  of  the 
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holding  and  reasoning  in  the  case  of  Mansur  v.  Hinkson} 
supra,  is,  that  the  one-third  thus  held  by  the  wife  may  be 
reduced  down  to  one-fourth,  according  to  the  value  of  the 
real  estate,  and  that,  in  order  to  bring  about  that  end,  the 
judgment  creditor  must  take  proceedings  in  court  against 
her.  We  adhere  to  the  conclusion  that  the  proceeding  there 
indicated  will  have  to  be  pursued  by  the  judgment  creditor, 
in  order  to  reduce  for  his  benefit  the  one-third  which  the 
wife  takes  under  the  statute  by  virtue  of  the  judicial  sale. 
What  shall  be  the  scope  and  manner  of  proof  in  such  a  pro- 
ceeding we  need  not  here  determine,  for  the  reason  that  no 
such  proceeding  has  been  instituted  for  such  reduction  of  the 
interest  which  appellant,  inherited  from  his  wife.  As  the 
case  comes  to  us,  appellant  is  entitled  to  have  partition  for 
one-third  of  the  real  estate  in  controversy,  except  as  to  lot 
7,  which,  as  we  have  seen,  has  been  sold  away  from  liim 
upon  the  sewer  assessment. 

The  conclusions  of  law  by  the  court  below  upon  all  of  the 
facts  found  were  against  appellant's  right  to  partition  of  the 
real  estate,  and  hence  nothing  was  decided  by  that  court 
upon  the  question  of  rents,  improvements,  etc.,  as  between 
appellant  and  appellees,  although  the  facts  are  found.  Upon 
those  questions,  therefore,  there  is  no  ruling  by  the  court 
below  for  review  by  this  court. 

We  must  assume  that,  in  passing  upon  those  questions,  the 
court  below  will  properly  adjust  the  rights  of  the  parties. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  except 
as  to  Richards  and  Butler,  who  are  entitled  to  costs  against 
appellant,  and  the  cause  is  remanded,  with  instructions  to  the 
court  below  to  change  its  conclusions  of  law  and  make  them 
in  favor  of  appellant  in  accordance  with  this  opinion,  and, 
having  adjusted  the  rights  of  the  parties  as  to  rents,  im- 
provements, etc.,  to  order  partition,  and. otherwise  proceed 
in  accordance  with  this  opinion. 

Filed  Dec.  22, 1887. 
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On  Petition  for  a  Rehearing.         • 

Zollars,  J. — In  response  to  the  petition  and  argument  for 
a  rehearing  in  this  cause,  we  deem  it  sufficient  to  say,  that  all 
of  the  difficulties  pointed  out  by  counsel  as  necessary  to  be 
met  in  the  practical  application  of  the  act  of  1875  in  the 
various- cases  that  may  arise,  were  considered  upon  the  hear- 
ing. Nothing  was  written  especially  upon  the  questions  now 
suggested,  because  their  formal  decision  was  not  necessary  to 
a  decision  of  the  case  before  the  court.  It  was  then,  and  is 
now,  thought  best  not  to  write  upon  those  questions  until  a 
case  shall  be  presented  in  which  they  shall  be  so  directly  in- 
volved as  that  their  decision  shall  be  necessary  and  proper  to 
a  proper  disposition  of  the  case. 

Petition  for  a  rehearing  overruled. 

Filed  Feb.  29,  1888. 


No.  13,022. 

Sunderland  et  al.  v.  Martin  et  al. 

rii3  411 

Highway.  —  Change  of  Location.  —  Improvement.  —  Injunction. — Estoppel. —  ''171    55i> 

Where  persons  have,  under  proceedings  before  the  board  of  county 
commissioners,  secured  a  change  in  the  location  of  a  public  highway 
upon  their  lands  and  expended  money  in  making  the  new  road  passable 
for  public  travel,  adjacent  land-owners,  living  in  the  same  road  district, 
after  having  silently  stood  by  until  the  public  authorities  have  accepted 
the  road  as  sufficient,  can  not,  whether  the  proceedings  under  which  the 
change  was  effected  are  valid  or  not.  maintain  a  suit  to  enjoin  the 
further  improvement  of  the  new  road  by  the  proper  public  officers  by 
means  of  the  road  labor  of  the  district. 
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Same. — Obstruction. — Special  Injury. — Access  to  Cemetery. — In  such  case,  the 

fact  that  the  road,  as  it  was  originally  maintained,  afforded  the  plain- 

•  tiffs  access  to  a  cemetery  in  which  some  of  their  relatives  were  intern^ 

is  not  such  special  injury  as  authorizes  them  to  maintain  a  suit  to 

enjoin  the  obstruction  of  the  old  or  the  improvement  of  the  new  road. 

From  the  Delaware  Circuit  Court. 

W.  Brotherton  and  C.  JE.  Shipley,  for  appellants. 

J.  R.  McMahan,  T.  F.  Rose  and  E.  AL  White,  for  appellees. 

Mitchell,  C.  J. — This  was  a  proceeding  by  William 
Sunderland,  David  W.  Jones  and  others,  to  enjoin  the  town- 
ship trustee  of  Salem  township,  in  Delaware  county,  and  the 
supervisor  and  others  of  District  No.  One  (1),  in  the  above 
named  township,  from  obstructing  or  interfering  with  a  cer- 
tain public  highway  in  the  district  mentioned. 

The  complaint  alleges  that  certain  of  the  defendants  peti- 
tioned the  board  of  commissioners  of  Delaware  countv  for 
permission  to  change  the  location  of  the  highway  in  question 
on  their  own  lands,  and  that  upon  such  petition  viewers  had 
been  appointed,  who  reported  that  the  change  petitioned  for 
would  be  of  public  utility.  It  is  averred  that  the  board  of 
commissioners  approved  the  report,  and  directed  the  auditor 
to  notify  the  township  trustee  accordingly. 

The  complaint  charges  that  the  proceedings  under  which 
the  petitioners  were  granted  permission  to  change  the  course 
of  the  highway  on  their  own  lands  were  void,  and,  among 
other  reasons  assigned  in  support  of  the  alleged  invalidity  of 
the  proceedings,  it  is  asserted  that  the  line,  direction  and 
route  of  the  change  are  not  fixed  by  the  order,  and  that  the 
order  of  the  board  does  not  fix  the  width  of  the  proposed 
change. 

The  complaint  charges  further,  that  the  defendants  have 
fenced  up  and  obstructed  the  highway  as  it  was  originally 
laid  and  opened,  and  as  it  existed  prior  to  the  proposed 
change,  under  the  false  pretence  that  the  road  as  changed  has 
been  opened  and  improved  so  as  to  be  as  passable  and  con- 
venient for  travellers  as  was  the  old  highway.    It  also  charges 
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that  the  township  trustee  has  directed  the  road  supervisor  to 
take  charge  of  the  road  as  changed,  and  put  and  keep  the 
same  in  repair  as  a  part  of  the  public  highway,  and  that  the 
road  supervisor,  with  £he  road  mouey  in  his  hands,  and  em- 
ploying the  road  labor  of  his  district,  was  then  engaged  in 
constructing  a  road  upon  the  route  as  changed. 

The  plaintiffs  allege  that  they  are  property -owners  and  tax- 
payers, residing  in  the  road  district  in  which  the  road  in 
controversy  is  situate,  and  that  they  have  a  personal  and 
peculiar  interest  in  maintaining  the  highway  open  upon  the 
line  on  which  it  was  laid  and  used  prior  to  the  alleged  change. 
The  personal  and  peculiar  interest  which  the  plaintiffs  allege 
they  have  in  the  old  road  is,  that  it  affords  access  to  a  public 
cemetery  in  which  members  of  their  respective  families  are 
interred. 

It  is  apparent  that  the  proceedings  assailed  were  intended 
to  conform  to  the  provisions  of  sections  5046  to  5051,  R.  S. 
1881.  These  sections  make  provision  whereby  the  owner  or 
owners  of  land  may,  upon  due  petition,  obtain  the  permission 
of  the  board  of  commissioners  to  change  the  location  and 
course  of  a  public  highway  on  their  own  lands.  We  need 
not  inquire  as  to  the  procedure  in  such  cases,  nor  whether  a 
valid  statutory  change  was  effected  in  the  present  case  or  not. 
There  is  no  pretence  that  the  change,  either  directly  or  in- 
directly, affects  or  takes  any  of  the  lands  belonging  to  the 
plaintiffs  or  in  which  they  have  any  interest.  The  complaint 
shows  that  those  whose  lands  are  affected,  and  who  petitioned 
the  proper  authorities  for  permission  to  change  the  highway  on 
their  lands,  and  who  obtained  permission  to  do  so  in  the  man- 
ner alleged,  claim  that  they  have  opened  the  new  way,  and 
made  it  as  convenient  and  passable  for  public  travel,  at  their 
own  expense,  as  was  the  old  way,  and  it  charges  that  the  pub- 
lic authorities  having  control  of  the  highways  in  that  district 
had  taken  the  road  thus  opened  under  their  supervision  be- 
fore this  suit  was  commenced. 

After  the  land-owners  had  dedicated  their  land  to  the  pub- 


4l4  SUPREME  COURT  OF  INDIANA, 

Sunderland  et  al.  r.  Martin  ei  aL 

lie  for  use  as  a  highway,  and  the  public  authorities  had  ac- 
cepted it,  the  dedication,  even  assuming  the  proceedings  to 
have  been  invalid  as  a  statutory  change,  could  not  be  revoked 
by  a  proceeding  such  as  this.  The  plaintiffs  have  no  right  to 
complain,  so  far  as  the  defendants  have  done  nothing  more 
than  to  turn  out  to  the  public  certain  portions  of  their  own 
land  for  use  as  a  public  highway. 

Adjoining  land-owners,  who  choose  to  do  so,  may  open  and 
improve  a  highway  over  their  own  land  without  any  petition, 
and,  as  long  as  they  abstain  from  interfering  with  the  prop- 
erty of  others,  it  is  their  own  affair. 

If  the  land-owners  whose  lands  are  affected,  and  the  pub- 
lic authorities,  see  fit  to  recognize  the  proceedings  as  valid, 
so  far  as  they  affect  the  lands  of  the  owners,  mere  strangers 
have  no  right  to  complain ;  nor  do  we  think  it  affords  any 
ground  for  an  injunction,  after  the  land-owners  have  opened 
and  improved  the  new  road  and  the  public  authorities  have 
accepted  the  same,  to  aver  and  prove  that  the  road  supervisor 
had  called,  or  was  about  to  call,  out  the  road  labor  of  the 
district,  in  order  to  make  further  improvements  on  the  road. 

These  plaintiffs,  having  silently  stood  by  until  the  defend- 
ants had  dedicated  their  land  to  the  public,  and  expended 
their  money  in  making  the  new  road  passable  for  public 
travel,  have  no  standing  in  a  court  of  equity  to  invoke  its 
interference  in  their  behalf  after  the  public  authorities  have 
accepted  the  road  as  sufficient.  Sparling  v.  Dwenger,  60 
Ind.  72. 

Courts  of  equity  are  not  swift  to  interfere  with  the  discre- 
tion of  public  officers  in  opening  highways,  and  a  party  who 
seeks  the  aid  of  an  extraordinary  remedy  to  restrain  the 
opening  of  a  public  highway  must  show  that  his  property 
is  about  to  be  taken,  or  affected  in  a  manner  that  will  be 
injurious  to  him,  without  due  compensation  having  been 
made.     High  Injunctions,  sections  388,  389. 

If  the  proceedings  to  change  the  highway  are  void,  a  ques- 
tion we  do  not  examine,  then  the  old  way  has  not  been 
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legally  changed  or  abandoned,  nor  have  the  rights  of  the 
public  therein  been  affected. 

The  obstruction  of  the  old  way  would  present  the  ordi- 
nary case  of  an  unlawful  obstruction  of  a  public  highway, 
and  those  who  caused  the  obstruction  would  be  subject  to 
prosecution,  either  civilly  or  criminally,  or  both,  as  the  case 
may  be  or  as  the  facts  might  appear.  So  far  as  the  rights  of 
the  appellants  are  affected  by  the  obstruction  of  the  old  road, 
assuming  it  to  have  been  unlawfully  obstructed,  the  facts 
averred  in  the  complaint  do  not  show  that  they  sustain  or 
have  sustained  injury  that  is  personal  or  peculiar  to  them,  or 
different  in  kind  from  that  sustained  by  the  rest  of  the  com- 
munity. It  is  not  a  case  where  the  obstruction  deprives 
parties  of  necessary  access  to  or  egress  from  property.  In- 
diana, etc.,  R.  W.  Co.  v.  Eberle,  110  Ind.  542 ;  Sohn  v.  Cam- 
bern,  106  Ind.  302 ;  Powell  v.  Bunger,  91  Ind.  64,  and  cases 
cited. 

The  demurrer  to  the  complaint  was  properly  sustained. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  18,  1888. 


No.  13,102. 

113    415 

Wilson  et  al.  v.  Wilson.  hq  iei 

Husband  and  Wife. — Purchase  of  Promissory  Note. — Endorsement. — A  wife 

may  bay  a  promissory  note  from  her  husband,  and  his  endorsement 

will  convey  it  to  her  as  an  endorsee. 
Same. — Money  Earned  by  Wife  in  Separate  Business. — Money  earned  by  a 

wife,  in  a  business  carried  on  by  her  in  her  own  right,  belongs  to  her. 

Section  5130,  R.  S.  1881. 

From  the  White  Circuit  Court. 
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Rupe  et  al.  v.  Hadley. 

A.  W,  Reynolds  and  E.  B.  Sellers,  for  appellants. 
A.  K.  Sills  and  W.  E.  Uhl,  for  appellee. 

Elliott,  J. — The  appellants  executed  their  promissory 
note  to  Leroy  Wilson,  and  he  endorsed  it  to  the  appellee  on 
the  13th  day  of  March,  1884.  At  that  time  she  was  the 
wife  of  Leroy  Wilson. 

A  wife  may  buy  a  promissory  note  from  her  husband,  and 
his  endorsement  will  convey  the  note  to  her  as  an  endorsee. 

The  money  with  which  the  note  was  paid  for,  was  earned 
by  the  appellee  in  a  business  carried  on  by  her  in  her  own 
right.     It  was  her  money,  and  not  her  husband's.  R.  S.  1881, 
sec.  5130. 
'  Judgment  affirmed. 

Filed  Feb.  18,  1888. 


No.  12,717. 

Rupe  et  al.  v.  Hadley. 

Husband  and  Wife.—  Void  Conveyance.—  WW*  Inchoate  Interest.— A  wife 
has  no  present  title  to  any  part  of  her  husband's  real  estate,  and  where 
the  latter's  deed,  in  which  she  has  joined,  has  been  avoided  and  rendered 
inoperative  to  convey  his  property,  it  is  also  ineffectual  as  a  bar  or  re- 
lease of  the  wife's  inchoate  interest. 

8AME.—  Fraudulent  Conveyance— Judicial  Sale. — Partition. — forties.— Where 
a  wife  has  joined  her  husband  in  a  conveyance  of  his  real  estate,  which 
conveyance  is  subsequently  set  aside,  in  an  action  to  which  the  wife  is 
not  a  party,  as  fraudulent  as  against  the  husband's  creditors,  and  the 
land  is  sold  to  the  creditors  at  a  sheriff's  sale  in  satisfaction  of  their 
claims,  her  inchoate  interest  becomes  vested  in  her  under  section  25<ft 
R.  S.  1881,  and  she  may  maintain  a  suit  against  the  purchasers  for  par- 
tition, to  which  suit  the  fraudulent  grantee  is  not  a  necessary  partr. 
either  plaintiff  or  defendant. 

Same.— Purchaser  Pendente  Lite.— Consideration.— An  answer  in  the  6uitfor 
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partition,  that  the  grantee  of  the  husband  and  wife  had  paid  them  a 

valuable  consideration  for  the  property,  and  that,  during  the  pendency 

of  the  creditor's  action  to  set  the  conveyance  aside,  such  grantee  had 

•conveyed  the  land  for  full  value  to  one  who  was  not  a  party  to  the  fraud, 

is  not  a  good  defence,  as  the  latter  person,  the  first  conveyance  having 

been  declared  void,  acquired  no  title  as  against  either  the  wife  or  the 

husband's  creditors. 

i 

From  the  Wayne  Circuit  Court. 

C.  H.  Burchenal  and  J.  L.  Rupe,  for  appellants. 
T.  J.  Study y  for  appellee. 

Howk,  J. — In  this  case,  errors  are  assigned  here  by  ap- 
pellants, the  defendants  below,  which  call  in  question  (1)  the 
overruling  of  their  demurrer  to  appellee's  complaint,  and  (2) 
the  sustaining  of  appellee's  demurrer  to  their  answer  to  her 
complaint  herein. 

We  will  consider  these  errors  in  their  enumerated  order, 
and  decide  the  questions  thereby  presented  and  discussed  by 
-counsel. 

1 .  In  her  complaint,  appellee  alleged  that,  on  August  27th, 
1874,  she  was  lawfully  married  to  Elwood  Hadley,  and  had 
been  since  and  still  was  his  lawful  wife ;  that,  on  the  3d  day 
of  September,  1880,  Elwood  Hadley  was  the  owner  in  fee 
simple  of  a  certain  lot,  particularly  described,  in  the  city  of 
Richmond,  in  Wayne  county,  Indiana,  and,  on  the  same  day, 
he  and  his  wife,  the  appellee,  by  their  deed  then  executed, 
•conveyed  the  aforesaid  lot  to  one  William  B.  Hadley ;  that 
divers  judgments  were  rendered  in  and  by  the  court  below 
against  the  said  Elwood  Hadley,  during  the  years  1880  and 
1881,  but  after  the  execution  of  the  aforesaid  deed,  in  favor 
of  certain  of  the  defendants  herein,  giving  the  date  and 
amount  of  each  of  such  judgments  and  the  names  of  the 
judgment  plaintiffs  in  each  judgment;  and  that  each  and  all 
of  such  judgments  were  rendered  and  entered  in  such  court 
against  said  Elwood  Hadley,  upon  his  indebtedness  which 
he  owed  to  the  plaintiffs  respectively  in  each  judgment,  at 
Vol.  113.— 27 
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the  time  of  the  execution  of  the  aforesaid  deed  by  said  El- 
wood  Hadley  and  his  wife,  the  appellee,  to  said  William  B. 
Hadlev. 

And  appellee  further  alleged  that,  after  the  rendition  of 
each  and  all  of  the  aforesaid  judgments,  to  wit,  on  Decem- 
ber 27th,  1881,  all  the  appellants,  except  John  L.  Ruper 
being  the  plaintiffs  in  such  several  judgments  against  Elwood 
Hadley,  commenced  an  action  in  the  court  below  against 
Elwood  Hadley  and  William  B.  Hadley  to  have  the  afore- 
said deed  adjudged  and  decreed  to  be  fraudulent  and  void  as 
against  the  aforesaid  judgment  creditors  of  Elwood  Hadlev, 
and  to  subject  the  real  estate  or  lot  described  in  such  deed 
to  sale  for  the  payment  of  the  aforesaid  judgments,  which 
then  remained  due  and  unpaid ;  that  such  proceedings  were 
afterwards  had,  in  the  action  last  aforesaid,  as  that,  on  Jan- 
uary 24th,  1883,  it  was  adjudged  and  decreed  therein  by  the 
court  below  that  the  above  described  deed  to  William  B. 
Hadley  was  fraudulent  and  void  as  against  such  judgment 
creditors  of  Elwood  Hadley,  and  that  the  real  estate  or  lot 
described  in  such  deed  should  be  sold  by  the  sheriff  of 
Wayne  county,  as  the  property  of  Elwood  Hadley,  for  the 
payment  of  the  aforesaid  judgments;  that  by  virtue  of  an 
order  of  sale,  issued  out  of  the  court  below  on  the  judgment 
and  decree  last  aforesaid,  and  to  him  directed,  the  sheriff  of 
said  county  advertised  and  sold  the  lot  aforesaid  on  June 
14th,  1884,  at  the  court-house  door  in  such  city  of  Rich- 
mond, to  defendant  John  L.  Rupe,  in  trust  for  the  plaintiffs 
in  such  judgment  and  decree,  his  co-defendants  herein,  for 
the  sum  of  $2,000;  that  such  sheriff  then  and  there  exe- 
cuted to  defendant  Rupe  a  certificate  of  such  sale  as  required 
by  the  statute;  and  that  thereafter,  on  the  16th  day  of  June, 
1885,  the  lot  sold  as  aforesaid  not  having  been  redeemed 
from  such  sale  within  the  year  allowed  by  law  for  such  re- 
demption, the  sheriff  of  Wayne  county  executed  a  deed 
thereof  to  defendant  Rupe,  in  trust  for  his  co-defendants, 
and  such  real  estate  or  lot  and  the  title  thereto  were  then 
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held  by  defendant  Rupe,  in  trust  as  aforesaid,  under  such 
sheriff's  deed. 

And  plaintiff  averred  that  she  was  the  owner  in  fee  simple 
of  the  undivided  one-third  part  of  the  real  estate  or  lot  afore- 
said, "by  reason  of  the  premises  and  foregoing  facts,"  and 
defendants  owned  in  fee  simple  the  other  undivided  two- 
thirds  part  thereof;  that  plaintiff'  desired  to  own  in  sever- 
alty her  share  in  such  real  estate  or  lot,  but  that  the  same 
was  not  susceptible  of  partition  without  damage  to  the  owners 
thereof;  and  plaintiff  asked  for  the  sale  of  such  real  estate 
by  a  commissioner,  under  the  order  of  the  court,  and  that 
the  proceeds  of  such  sale,  after  the  payment  of  proper  costs 
and  charges,  might  be  divided  among  the  owners  of  such  lot 
according  to  their  respective  interests  therein,  etc. 

Defendants  severally  demurred  to  plaintiff's  complaint, 
upon  the  following  grounds  of  objection,  namely : 

1.  The  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  A  defect  of  parties  plaintiff,  in  that  William  B.  Had- 
ley was  not  a  plaintiff  in  the  complaint. 

3.  A  defect  of  parties  defendant,  in  that  William  B.  Had- 
ley was  not  made  a  defendant  in  the  complaint. 

The  court  overruled  the  demurrer  to  the  complaint,  and 
this  ruling  is  the  first  alleged  error  of  which  defendants  com- 
plain. This  assignment  of  error  presents  for  our  decision  a 
single  question,  which  may  be  thus  stated :  Upon  the  facts 
alleged  in  her  complaint  admitted  to  be  true  by  the  demur- 
rer thereto,  was  the  plaintiff  the  owner  in  fee  simple  of  the 
undivided  one-third  part  of  the  city  lot  described  in  such 
complaint,  at  the  time  she  commenced  this  action?  If  she 
was  such  owner,  it  is  certain,  we  think,  that  William  B. 
Hadley  had  no  interest  in  such  lot,  and  was  not  a  necessary 
party  to  the  action,  plaintiff  or  defendant.  If  she  was  not 
such  owner,  the  demurrer  to  her  complaint  ought  to  have 
been  sustained,  solely  on  the  ground,  however,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.     It 
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can  not  be  correctly  said  that  any  defect  of  parties,  plaintiff 
or  defendant,  was  or  is  apparent  On  the  face  of  such  com- 
plaint, nor  was  or  is  it  shown  by  any  of  its  averments  that 
WilliaHn  B.  Hadley  was  a  necessary  party  to  plaintiff's  com- 
plaint. If,  therefore,  such  complaint  is  bad  on  the  demurrer 
thereto,  it  is  bad  because  (and  for  no  other  reason)  the  facts 
stated  therein  are  not  sufficient  to  show  a  cause  or  right  of 
action  in  the  plaintiff  herein. 

Under  the  averments  of  plaintiff's  complaint  the  defend- 
ants became  and  were  the  owners  in  fee  simple  of  the  undi- 
vided two-thirds  part,  and  no  more,  of  the  city  lot  in  contro- 
versy. Long  before  defendants  acquired  their  interest  in  such 
lot,  it  was  owned  in  fee  simple  by  plaintiff's  husband,  Elwood 
Hadley,  and  was  by  him  conveyed,  plaintiff  as  his  wife  join- 
ing with  him  in  the  execution  of  the  deed,  to  said  William 
B.  Hadley.  Afterwards,  at  the  suit  of  the  defendants  herein, 
it  was  adjudged  by  a  court  of  competent  jurisdiction  that  the 
deed  so  executed  to  said  William  B.  Hadlev  was  void  as 
against  them  as  creditors  of  Elwood  Hadley,  and  that  the 
lot  thereby  conveyed  should  be  sold  by  the  proper  sheriff  for 
the  payment  of  the  debts  due  them  from  said  Elwood  Had- 
ley. Under  this  judgment  and  decree  (to  which  the  plain- 
tiff herein  was  not  a  party)  the  city  lot  aforesaid,  by  the  pro- 
curement of  defendants  herein,  was  sold  by  the  proper  sheriff, 
as  the  property  of  Elwood  Hadley,  and  at  such  sale  they  be- 
came the  purchasers  thereof;  and  thereafter  the  lot  aforesaid, 
not  having  been  redeemed  from  such  sale  within  the  time 
allowed  by  law  for  such  redemption,  was  conveyed  to  such 
defendants  by  the  sheriff  of  the  proper  county. 

On  behalf  of  plaintiff  herein  it  is  contended  by  her  counsel, 
that  her  inchoate  interest,  as  the  wife  of  Elwood  Hadley,  in 
the  city  lot  aforesaid,  not  having  been  directed  by  defendants* 
judgment  to  be  sold  or  barred  by  virtue  of  such  sale,  became 
absolute  and  vested  in  her,  when,  by  virtue  of  such  sheriff's 
sale  and  conveyance,  the  legal  title  of  her  husband,  Elwood 
Hadley,  in  aud  to  such  city  lot,  became  absolute  and  vested 
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in  defendants,  as  such  purchasers  thereof.     Section  2508,  R. 
S.  1881. 

On  the  other  hand,  defendants'  counsel  earnestly  insist  that 
plaintiff,  by  joining  with  her  husband  in  the  conveyance  of 
the  city  lot  aforesaid  to  William  B.  Hadley,  thereby  parted 
with  and  conveyed  her  inchoate  interest  in  such  city  lot  to 
the  grantee  of  her  husband,  and  that  inasmuch  as  she  was 
not  a  party  to  defendants'  suit  against  her  husband  and  his 
grantee,  and  as  such  conveyance  was  not  set  aside  and  declared 
void  by  the  decree  of  the  court  as  to  her,  and  as  her  inchoate 
interest  was  not -directed  by  such  decree  to  be  sold  or  barred 
by  virtue  of  such  sale,  therefore,  her  inchoate  interest  in  such 
lot  became  absolute  and  vested  in  the  grantee  of  her  husband 
and  herself,  William  B.  Hadley,  when  the  legal  title  of  her 
husband  in  and  to  such  city  lot,  by  virtue  of  such  sheriff's 
sale  and  conveyance  thereof,  became  absolute  and  vested  in 
defendants  as  the  purchasers  thereof. 

We  are  of  opinion  that  this  contention  of  defendants'  coun- 
sel is  not  well  founded,  and  can  not  be  sustained.  It  is  a 
mistake  to  say  that  plaintiff,  by  joining  with  her  husband  in 
the  deed  of  his  lot  to  William  B.  Hadley,  conveyed  to  him 
an  estate  in  such  lot;  the  utmost  that  can  be  correctly  said  is, 
that  if  such  deed  had  been  valid,  and  her  husband  had  thereby 
effectively  conveyed  his  lot  to  the  grantee  named  therein, 
plaintiff  would  have  been  barred  or  precluded  by  such  deed, 
in  the  event  she  survived  her  husband,  from  asserting  and 
enforcing  as  his  widow  any  claim  to  or  interest  in  such  lot. 
An  inchoate  interest  in  real  estate  is  not  a  present  estate 
therein,  and,  therefore,  such  an  interest  is  not  the  subject  of 
grant  or  conveyance  by  itself  or  separately  from  the  real 
estate  wherein  it  is  inchoate.  McOormick  v.  Hunter ,  50  Ind. 
186 ;  Paulu8  v.  Latta,  93  Ind.  34 ;  Snoddy  v.  Leavitt,  105 
Ind.  357. 

In  the  case  last  cited,  in  speaking  of  the  effect  of  the 
joinder  of  a  wife  in  the  conveyance  of  her  husband's  real  es- 
tate, the  court  said :    "  The  land  belonged  to  the  husband. 
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She  (the  wife)  had  no  present  title  to  any  portion  of  it  Her 
right  was  an  inchoate  right  simply.  When,  by  the  death  of 
the  husband  or  the  sale  of  the  land  at  judicial  sale,  her  in- 
choate right  might  ripen  into  a  present  right,  it  would,  under 
our  statute,  be  greater  than  a  dower  right,  yet,  until  the  hap- 
pening of  one  of  these  events,  her  right  was  no  more  a  present 
right  than  in  case  of  a  right  of  dower.  She  had  nothing  that 
she  could  convey  separate  and  apart  from  the  right  and  title 
of  the  husband.  *  *  *  Her  joinder  in  the  deed  operated,  not 
as  a  conveyance,  but  as  a  release  of  her  inchoate  right.  The 
whole  title  was  in  the  husband.  His  deed,  without  the  wife 
joining  therein,  would  have  carried  the  whole  *  *  *  legal 
title." 

Where,  therefore,  as  in  the  case  at  bar,  the  husband's  deed 
of  his  own  real  estate,  wherein  his  wife  has  joined,  has  been 
avoided  and  rendered  inoperative  or  ineffectual  to  convey  his 
real  estate,  it  can  not  be  held  that  such  deed  is  valid  and 
effective  to  bar  his  wife's  inchoate  interest  in  such  real  estate, 
or  as  a  release  of  her  inchoate  interest  therein.  In  such  case, 
if  the  deed  is  void  and  ineffectual  to  convey  the  husband's 
real  estate,  it  must  be  held  that  such  deed  is  also  void  and 
ineffectual  to  convey,  bar  or  release  the  wife's  inchoate  in- 
terest in  such  real  estate,  in  the  event  she  survives  her  hus- 
band, or  in  the  event  that  such  real  estate  is  sold  and  con- 
veyed as  the  husband's  property,  under  a  judicial  sale  thereof, 
and  his  title  thereto  becomes  absolute  and  vested  in  the  pur- 
chaser thereof  at  such  sale.  But  the  question  we  are  now 
considering  can  hardly  be  regarded  now  as  an  open  question 
in  this  court.  It  is  certain,  we  think,  that  the  only  title 
which  defendants  acquired  in  and  to  the  city  lot  aforesaid, 
under  and  by  virtue  of  the  sheriff's  sale  and  conveyance  of 
such  lot  to  them,  was  the  title  which  plaintiff's  husband,  El- 
wood  Hadley,  had  and  held  therein  at  and  after  the  date  of 
their  judgment  and  decree  against  him,  and  long  after  the 
date  of  his  deed  of  such  lot  to  William  B.  Hadley.  Defend- 
ants can  not  be  heard  to  claim,  therefore,  that  at  the  date  of 
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their  said  judgment  and  decree,  and  at  the  date  of  the  sher- 
iff's sale  thereunder  and  subsequent  conveyance  to  them  of 
such  city  lot,  plaintiff's  husband,  Elwood  Hadley,  notwith- 
standing the  previous  execution  as  aforesaid  of  his  deed  of 
such  lot  to  William  B.  Hadley,  was  not  the  owner  in  fee 
simple  of  the  lot  aforesaid,  and  continued  to  be  such  owner 
thereof  until  his  title  thereto,  by  virtue  of  such  judicial  sale 
of  such  city  lot,  became  absolute  and  vested  in  defendants,  as 
the  purchasers  thereof.  When  the  legal  title  of  plaintiff's 
husband  in  and  to  such  real  estate  became  absolute  and  vested 
as  aforesaid  in  defendants,  as  the  purchasers  thereof,  under 
and  by  force  of  the  provisions  of  section  2508,  supra,  plain- 
tiff's inchoate  interest  in  such  real  estate  at  once  became  ab- 
solute and  vested  in  her  "  in  the  same  manner  and  to  the 
same  extent "  as  such  inchoate  interest  would  have  become 
absolute  and  vested  in  plaintiff  if  her  husband  had  then 
<lied. 

In  the  same  section  of  the  statute  it  is  further  provided, 
that  in  such  case  the  wife  shall  have  the  right  to  the  imme- 
diate possession  of  her  interest  so  vested  in  such  real  estate, 
and  may  have  the  same  set  off  to  her  in  partition  with  the 
purchasers  of  her  husband's  legal  title.  Jackman  v.  Nowling, 
69  Ind.  188;  Ketchum  v.  Schicketanz,  73  Ind.  137;  Lawson 
v.  DeBolt,  78  Ind.  563 ;  Hudson  v.  Evans,  81  Ind.  596 ; 
Keck  v.  Noble,  86  Ind.  1 ;  Mattitt  v.  Baas,  89  tyd.  220 ; 
JShelton  v.  Shelton,  94  Ind.  113;    Elliott  v.  Cole,  ante,  p.  383. 

Our  conclusion  is,  that  the  court  below  did  not  err  in  over- 
ruling defendants'  demurrer  to  plaintiff's  complaint  herein. 

In  their  answer  herein  defendants  alleged  that  the  deed  of 
the  city  lot  described  in  the  complaint,  which  was  set  aside 
and  declared  void  as  to  defendants  (except  defendant  Rupe) 
in  their  suit  against  Elwood  and  William  B.  Hadley,  was 
executed  by  said  Elwood  and  his  wife,  Laura  Hadley,  plain- 
tiff herein,  for  a  valuable  consideration  paid  by  the  grantee, 
William  B.  Hadley,  to  the  grantors  therein ;  that  after  the 
execution  of  such  deed,  and  after  the  commencement  of  de- 
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fendants'  said  suit  against  El  wood  and  William  B.  Hadley, 
the  latter  sold  the  entire  city  lot  aforesaid  to  one  Charles  E. 
Marlatt  for  the  sum  of  $2,700,  being  the  full  value  thereof, 
and  William  B.  Hadley  and  Rebecca,  his  wife,  conveyed  such 
city  lot  by  their  warranty  deed  to  said  Marlatt,  who  at  the 
time  paid  therefor  the  full  value  thereof  as  aforesaid,  and 
went  into  the  possession  thereof  under  such  deed,  and  when 
defendants  obtained  their  said  judgment  and  decree  against 
Elwood  and  William  B.  Hadley,  the  said  Marlatt  held  the 
title  to,  and  full  possession  of,  such  city  lot  under  his  said 
deed ;  that  said  Marlatt  was  not  a  party  to  the  fraud  for 
which  said  deed  from  Elwood  Hadley  and  his  wife,  plaintiff 
herein,  to  William  B.  Hadley  was  set  aeide  as  to  defendants 
herein  ;  nor  was  he  a  party  to  defendants'  said  suit,  or  to  any 
suit  or  proceeding  mentioned  in  plaintiff's  complaint  herein. 
Wherefore,  etc. 

The  court  below  sustained  plaintiff's  demurrer  to  defend- 
ants' answer,  and  this  ruling  they  have  assigned  here  as  error. 
We  are  of  opinion  that  the  facts  stated  by  defendants  in  their 
answer,  the  substance  of  which  we  have  given,  were  not  suf- 
ficient to  constitute  a  defence  to  plaintiff's  complaint  herein, 
and  that  her  demurrer  to  such  answer  was  correctly  sustained. 
Of  course,  the  averments  of  such  answer,  in  determining  the 
question  of  its  sufficiency  as  a  defence  to  this  action,  must  be 
considered  in  connection  with  the  uncontroverted  facts  stated 
by  plaintiff  in  her  complaint  herein.  These  facts  showed 
very  clearly,  as  we  have  seen,  that  the  deed  to  William  B. 
Hadley  of  the  city  lot  aforesaid  had  been  set  aside  and  de- 
clared void,  at  the  suit  of  defendants  herein,  by  the  judgment 
and  decree  of  a  court  of  competent  jurisdiction ;  that  he, 
William  B.  Hadley,  acquired  no  title  whatever  to  such  city 
lot,  under  or  by  virtue  of  his  said  deed ;  but  that,  by  the  pro- 
curement of  the  defendants  herein,  the  city  lot  had  been 
sold  to  them  at  a  judicial  sale  thereof  as  the  property  of  El- 
wood Hadley,  the  grantor  of  William  B.  Hadley  in  his  said 
deed,  and  that  the  title  of  Elwood  Hadley  in  and  to  such 
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city  lot  had  .become  absolute  and  vested  in  such  defendants, 
as  the  purchasers  thereof  at  such  judicial  sale.  These  facts 
being  true,  and  they  are  not  controverted  in  or  by  defend- 
ants' answer  herein,  it  is  very  clear,  we  think,  that  Charles 
E.  Marlatt  acquired  no  title  whatever  in  or  to  the  city  lot 
aforesaid  by  or  under  his  deed  thereof  from  William  B.  Had- 
ley  and  his  wife,  as  against  either  the  defendants  or  the  plain- 
tiff herein.  Ketchum  v.  Schickdanz,  supra;  Mattill  v.  Baas, 
supra. 

The  court  did  not  err  in  sustaining  the  demurrer  to  de- 
fendants' answer  herein. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  29, 1888. 
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Municipal  Corporations. — Changing  Grade  of  Street  or  Alley. — Consequential 
Damages. — Under  the  statute  of  this  State,  municipal  corporations  are 
liable  to  abutting  lot-owners  for  consequential  damages  resulting  from 
a  change  in  the  established  grade  of  a  street  or  alley. 

Same. — Lowering  Surface  of  Alley. — Access  to  Property. — Special  Injury.— The 
injury  must  be  special,  and  not  merely  such  as  the  public  may  suffer ; 
and  where  access  to  a  lot  is  cut  off  by  lowering  the  surface  of  an  alley 
several  feet  below  the  previously  established  grade,  there  is  a  special 
injury,  entitling  the  owner  to  damages. 

Same. — Evidence. —  Value  of  Property. —  Opinion  of  Xon~Erpeif. — It  is  not 
necessary  that  a  witness  shall  be  an  expert  to  entitle  his  opinion  as  to 
the  value  of  property  to  go  to  the  jury ;  but  if  it  appears  that  he  has  an 
acquaintance  with  the  value  of  property  in  the  vicinity,  his  opinion  is 
competent. 
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Same. — Opinion  as  to  Value  of  Propeiiy  Before  and  After  Change  of  Grade.— 
In  an  action  by  a  lot-owner  for  damages  resulting  from  a  change  of 
grade,  it  is  competent  to  take  the  opinion  of  witnesses  as  to  the  value 
of  the  property  before  and  after  the  change  was  made. 

Same. — Improvements  with  Reference  to  Grade.— It  is  not  necessary  that  i 
lot-owner  should  have  made  improvements  with  reference  to  a  grade  as 
established  in  order  to  entitle  him  to  recover  damages  resulting  from  a 
change  in  the  grade,  but  the  fact  that  improvements  have  been  so  made 
may  augment  the  damages. 

Same. —  Only  One  Action  Maintainable.  —  Prospective  Damage*. — A  change 
in  the  grade  of  an  alley,  done  under  color  of  legal  right,  is  presnmptivelj 
permanent  in  character,  and  a  lot-owner  whose  property  is  injured 
thereby  can  not  split  his  cause  of  action,  but  must  recover  all  damages, 
past  and  prospective,  in  one  action. 

From  the  Clinton  Circuit  Court. 

W.  C.  L.  Taylor,  for  appellant. 
J.  Claybaugh,  for  appellee. 

Elliott,  J. — The  material  facts  stated  by  the  appellee  as 
a  cause  of  action  are  these:  In  1875  she  became  the  owner 
of  a  lot  in  the  city  of  Lafayette,  along  the  south  line  of  which 
is  a  public  alley  extending  from  Earl  avenue  to  Thompson 
street.  On  the  15th  day  of  December,  1879,  the  grade  of 
the  alley  was  established.  On  the  1st  of  April,  1881,  the 
grade  was  changed,  and  the  surface  of  the  alley  lowered  five 
feet  at  its  intersection  with  Earl  avenue.  This  change  in 
the  grade  destroyed  all  means  of  access  to  the  rear  of  appel- 
lee's lot  by  ordinary  vehicles,  travel  and  traffic. 

Prior  to  the  enactment  of  our  statute  making  municipal 
corporations  liable  for  consequential  damages  resulting  from 
a  change  of  grade,  no  action  would  lie ;  but  the  rule  has  been 
entirely  changed,  and  a  right  of  action  is  vested  by  the  stat- 
ute in  abutting  lot-owners  who  sustain  injury  from  a  change 
in  the  established  grade  of  a  street  or  alley.  City  of  Ko- 
komo  v.  Mohan,  100  Ind.  242 ;  City  of  Logansport  v.  Pol- 
lard, 50  Ind.  151. 

To  constitute  a  cause  of  action  there  must  be  a  legal  in- 
jury and  resulting  damages.    City  of  North  Vernon  v.  Yoegkr> 
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103  Ind.  314 ;  City  of  Kokomo  v.  Mahan,  supra.  An  illegal 
change  of  grade  may  be  regarded  as  the  injury,  but  without 
resulting  damages  no  action  will  lie. 

The  injury  must  be  special,  and  not  merely  such  as  the 
public  may  suffer,  for  a  private  person  can  not  recover  dam- 
ages for  the  unlawful  obstruction  or  destruction  of  a  high- 
way unless  he  has  suffered  special  damages.  Indiana,  etc., 
E.  W.  Co.  v.  Merle,  110  Ind.  542  (59  Am.  Rep.  225); 
Sohn  v.  Cambern,  106  Ind.  302 ;  Cummins  v.  City  of  Seymour, 
79.  Ind.  491  (41  Am.  Rep.  618). 

Where,  however,  access  to  a  lot  is  cut  off,  the  abutter  loses 
a  valuable  right,  and  does  suffer  injury  peculiar  to  himself, 
and  different  both  in  kind  and  in  degree  from  that  which  the 
public  sustains.  The  right  of  the  abutter  is  property  in  the 
strictest  sense,  and  from  him  this  property  can  not  be  taken 
by  the  sovereign  power  without  just  compensation.  Haynes 
v.  Thomas,  7  Ind.  38 ;  Common  Council  v.  Oroas^  7  Ind.  9 ; 
Butterworth  v.  Bartlett,  50  Ind.  537;  State  v.Berdetta,  73 
Ind.  185  (38  Am.  Rep.  117) ;  City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  211  (51  Am.  R.  749);  Indiana,  etc.,  B. 
W.  Co.  v.  Eberle,  supra. 

■ 

It  can  not  be  unknown  to  courts  that  streets  and  allevs 
add  value  to  lots  in  a  city,  for  not  only  is  this  a  fact  com- 
monly known,  but  it  is  also  recognized  in  many  judicial  de- 
cisions. We,  therefore,  assume  as  matter  of  law,  on  the  facts 
slated,  that  the  appellee  sustained  a  special  injury  resulting 
in  damages  to  her. 

It  does  not  require  that  a  witness  shall  be  an  expert  to 
entitle  his  opinion  to  go  to  the  jury  upon  a  question  of  the 
value  of  property.  If  it  appears  that  he  has  an  acquaintance 
with  the  value  of  property  in  the  vicinity,  his  opinion  is 
competent,  but  its  weight  will,  in  a  great  measure,  depend 
upon  the  knowledge  he  is  shown  to  possess.  An  opinion  on 
such  a  question  may  be  of  little  weight,  but  nevertheless  be 
competent.  The  rule  is  thus  stated  by  Mr.  Lawson:  "The 
market  value  of  land  is  not  a  question  of  science  and  skill 
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upon  which  only  an  expert  can  give  an  opinion.  Perseus 
living  in  the  neighborhood  may  be  presumed  to  have  a  suffi- 
cient knowledge  of  the  market  value  of  property  from  the 
location  and  character  of  the  land  in  question."  Expert  and 
Opinion  Evidence,  435;  Yost  v.  Conroy,  92  Ind.  464  (47 
Am.  R.  156). 

It  was  competent  to  take  the  opinion  of  witnesses  as  to 
the  value  of  the  appellee's  property,  as  it  was  before  the 
change  from  the  previously  established  grade  and  as  it  was 
after  the  change  was  made.  Yost  v.  Conroy,  supra,  and  au- 
thorities cited ;  Louisville,  etc.,  R.  W.  Co.  v.  Peek,  99  Ind. 
68;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Crawford,  100  Ind.  550; 
Carthage  T.  P.  Co.  v.  Andrews,  102  Ind.  138  (52  Am.  R. 
653);  Heick  v.  Voight,  110  Ind.  279. 

There  was  no  error  in  permitting  witnesses  to  state  what 
experience  they  had  in  using  alleys,  nor  was  there  error  in 
permitting  them  to  state  what  use  could  be  made  of  the 
alley  after  the  grade  was  changed. 

The  court  was  right  in  instructing  the  jury  that  the  appel- 
lee was  entitled  to  recover  if  the  grade,  after  having  been 
once  established,  was  changed.  The  statute  authorises  a 
change  of  grade  only  in  cases  where  compensation  is  made, 
and  where  the  municipal  authorities  disobey  this  statute,  the 
corporation  must  respond  in  damages.  There  is  nothing  in 
Mattingly  v.  City  of  Plymouth,  100  Ind.  645,  that  conflicts 
with  this  ruling.  We  here  affirm  what  was  there  held,  that 
no  action  will  lie  unless  the  grade  has  once  been  established 
by  the  corporate  authorities. 

The  city,  having  disobeyed  the  law,  must  suffer  the  penalty 
of  its  disobedience  by  paying  the  lot-owner  compensation 
for  the  injury  proximately  resulting  from  its  illegal  act. 
The  statute  does  not  shield  the  city  except  in  cases  where  its 
directions  have  been  obeyed.  If  a  municipal  corporation 
elects  to  make  the  change  without  tendering  or  paying  com- 
pensation as  the  law  requires,  a  fight  of  action  accrues  in 
favor  of  the  abutter  as  soou  as  the  wrong  which  causes  the 
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damages  is  complete.  It  is  the  appellant,  and  not  the  appel- 
lee, that  is  mistaken  as  to  the  theory  on  which  the  complaint 
is  constructed.  The  theory  of  the  complaint  is,  that  the  ap- 
pellant has  changed  a  previously  established  grade  in  vio- 
lation of  the  statute,  and  thus  inflicted  an  injury  upon  the 
appellee  by  a  wrongful  act. 

As  applied  to  the  evidence  in  the  case  and  considered  in 
connection  with  the  other  instructions,  the  seventh  instruc- 
tion given  by  the  court  is  not  erroneous.  Counsel,  in  criti- 
cising this  instruction,  say :  "  Many  cases  arise  in  which  a 
permanent  obstruction  in  a  highway  may  become  an  abso- 
lute necessity ;  under  such  circumstances  no  liability  would 
be  against  the  city."  Granting,  but  by  no  means  deciding, 
that  the  counsel's  proposition  is  correct,  it  does  not  lead  to 
the  asserted  conclusion.  The  evidence  in  this  case  does  not 
tend  to  show  any  absolute  necessity  for  permanently  obstruct- 
ing the  alley ;  what  it  does  show  is,  that  the  appellant  wrong- 
fully changed  the  grade  of  the  alley  to  the  special  injury  of 
the  appellee.  Nor  is  the  appellant's  proposition  at  all  rele- 
vant to  the  point  in  dispute,  for  here  the  appellee  claims 
•damages  for  a  "wrongful  change  of  grade,  not  for  an  obstruc- 
tion of  the  alley. 

We  agree  with  appellant's  counsel,  that  without  evidence 
of  special  injury  to  her  property  the  appellee  could  not  re- 
cover, but  we  can  not  agree  that  the  jury  was  not  properly 
instructed  on  this  point.  In  several  instructions  given  at 
appellant's  request,  the  jury  were  informed  that  there  could 
be  no  recovery  unless  the  appellee  proved  that  the  value  of 
her  property  was  decreased  by  the  change  in  the  grade  of 
the  alley. 

It  is  not  necessary  that  a  lot-owner  injured  by  a  change  of 
grade  should  have  made  improvements  with  reference  to  the 
grade  as  established  in  order  to  entitle  him  to  recover.  If 
the  value  of  the  lot  is  materially  impaired,  a  cause  of  action 
accrues.  If  a  street  is  raised  twenty  feet  above  a  vacant  lot, 
or  lowered  forty  feet  below  it,  and  its  value  thereby  de- 
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predated,  the  owner  is  entitled  to  damages.  The  question  in 
such  cases.as  this  is:  What  is  the  effect  of  the  unauthorized 
change  of  grade  upon  the  value  of  the  abutter's  property? 
The  fact  that  improvements  have  been  made  may,  perhaps, 
augment  the  damages,  but  the  fact  that  none  have  been  made 
can  not  destroy  the  cause  of  action. 

Where  it  becomes  necessary  to  construct  a  sewer  in  a  pub- 
lic street  or  alley,  it  may  be  done,  unless  to  do  it  requires  a 
change  of  an  established  grade.  A  change .  of  grade,  how- 
ever, can  not  be  made  for  any  purpose  without  compensation 
to  the  abutter  injured  by  the  change.  Streets  and  highways 
may  be  used  for  sewerage,  but  if  their  construction  requires 
a  change  of  grade  compensation  must  be  made  to  the  property- 
owner  specially  injured. 

The  change  of  the  grade  of  the  alley  was  an  act  of  a  per- 
manent  nature,  and  was  done  by  a  municipal  corporation 
under  claim  and  color  of  right.  It  was  not  a  mere  fugitive 
trespass,  but  it  was  a  wrongful  act,  permanent  and  enduring 
in  its  character.  The  case,  therefore,  belongs  to  the  class 
where  only  one  action  can  be  maintained.  All  the  damages, 
past  and  prospective,  must  be  recovered,  for  successive  actions 
can  not  be  prosecuted. 

There  is  a  plain  distinction  between  an  unlawful  act  con- 
stituting a  nuisance  and  an  act  wrongful  because  the  author- 
ity of  the  person  by  whom  it  is  done  has  been  exceeded. 
There  is  an  equally  plain  distinction  between  a  mere  tran- 
sient trespass  and  an  act  which  both  litigants  treat  as  of  an 
enduring  character. 

The  case  before  us  illustrates  the  wisdom  of  the  rule  which 
the  authorities  sustain.  If  more  than  one  action  can  be  main- 
tained, then  who  can  place  a  limit  upon  their  number?  If 
more  than  one  action  can  be  maintained,  then  each  time  the 
appellee  is  prevented  from  taking  into  her  lot  a  load  of  coal 
or  a  load  of  wood  she  may  sue.  Either  this  must  be  true,  or 
else  all  damages,  past  and  prospective,  must  be  recoverable 
in  one  action,  since  at  the  very  foundation  of  the  law  of  dam- 
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ages  lies  the  rule  that  a  wronged  party  shall  receive  full  com- 
pensation for  the  injury  he  has  suffered.  A  denial  of  this 
rule  would  be  a  denial  of  justice.  In  such  a  case  as  this,  and 
in  all  cases  where  the  thing  done  is  done  under  color  of  legal 
authority,  and  is  permanent,  the  wrong-doer,  while  he  may 
not  be  vexed  with  many  actions,  must  pay  full  compensation 
to  the  person  he  has  injured.  But  the  public  has  an,  interest 
in  these  matters,  and  that  interest  demands  that  where  one 
action  will  fully  settle  a  controversy,  and  bring  the  wronged 
person  full  compensation,  one  action  only  can  be  maintained. 

The  grade  to  which  the  alley  has  been  brought  is,  by  the 
act  of  the  corporation,  asserted  to  be  permanent,  and  so  it  is 
treated  by  the  appellee.  There  is,  therefore,  a  recognition  of 
the  permanency  of  the  work  that  caused  the  injury,  and  neither 
the  court  nor  the  parties  can  do  otherwise  than  act  upon  the 
presumption  that  it  will  remain  in  its  present  state.  If  the 
wrong-doer  would  relieve  himself  of  this  presumption,  he 
must  bring  forward  countervailing  facts,  and,  until  this  is 
done,  the  presumption  must  prevail,  and  one  action  must  for- 
ever settle  the  rights  of  the  parties.  An  abutter  can  not  re- 
store the  grade  of  a  street  or  alley  to  that  originally  estab- 
lished, and  it  is  a  natural  presumption  when  a  work  of  an 
enduring  nature  is  constructed  that  it  is  to  remain.  It  would 
be  folly  to  construct  a  street,  sewer,  or  other  work  of  a  per- 
manent character,  and  remove  or  change  it,  and  folly  is  not 
to  be  anticipated  from  officers  of  a  public  corporation,  assum- 
ing to  act  under  statutory  authority.  Where  the  work  is 
temporary  in  its  nature,  and  not  done  under  claim  of  legal 
right,  then  a  different  rule  obtains,  for  in  such  a  case  the  act 
of  the  wrong-doer  is  a  mere  fugitive  trespass,  or  else  it  is  an 
abatable  nuisance. 

Damages  to  land  arising  from  one  permanent  wrong,  com- 
mitted under  color  of  legal  right,  can  not  be  collected  in 
shreds  and  patches  as  each  new  loss  arises,  but  must  be  re- 
covered in  a  single  action.  It  is  not  the  damages  alone  that 
constitute  the  cause  of  action,  for  a  cause  of  action  is  com- 
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posed  of  both  injury  and  damages.  If  there  is  a  single  in- 
jury— and  there  can  be  only  a  single  injury  where  the  thing 
that  causes  it  is  permanent — there  can  be  only  one  action, for 
a  single  injury  can  not  be  dissected  into  many  parts,  and  thus 
made  to  yield  a  progeny  of  actions,  limited  only  by  the  pos- 
sibility that  a  time  may  come  when  no  new  inconvenience  or 
loss  can.  be  suffered. 

It  is  not  because  a  wrong-doer  persists  in  doing  wrong  that 
one  action  must  cover  all  damages,  but  because  the  perma- 
nency of  the  work  done  under  color  of  legal  authority  makes 
one  indivisible  injury.  Where  the  thing  done  is  permanent 
the  injury  is  not  repeated,  and  where  there  is  no  repetition 
of  an  injury  there  can  not  be  successive  actions. 

In  City  of  North  Vernon  v.  Voegler,  supra,  we  exhibited 
the  difference  between  a  thing  constituting  a  nuisance,  and 
abatable  as  such,  and  a  thing  wrongfully  done  under  color  of 
authority,  which  can  uot  be  regarded  as  a  nuisance.  We  do 
not  care  to  repeat  what  was  there  said,  nor  to  enlarge  upon 
it,  further  than  to  say  that  a  grade  of  a  street  can  not  be 
abated  as  a  nuisance,  and,  therefore,  can  not  be  regarded  as 
governed  by  the  rules  which  prevail  in  cases  where  the  wrong 
constitutes  a  nuisance. 

It  is  true  that  there  are  some  plausible  objections  to  the 
rule  that  prospective  damages  may  be  recovered,  bat,  as  Dr. 
Johnson  long  since  said,  there  are  objections  to  all  proposi- 
tions ;  so  the  question  is  not  whether  there  are  objections,  bnt 
whether  the  reasons  in  favor  of  a  proposition  outweigh  those 
against  it.  One  who  should  undertake  to  find  a  rule  against 
which  no  plausible  objection  could  be  urged,  would  find 
his  quest  as  fruitless  as  that  of  the  knight  of  La  Mancha. 
In  favor  of  the  rule  we  sanction  are  these  reasons :   If  sue- 

• 

cessive  actions  are  allowed,  one  injury  may  be  made  to  consti- 
tute many  causes  of  action.  If  successive  actions  are  per- 
mitted, the  rule  forbidding  the  splitting  of  demands  is  violated. 
If  many  actions  may  be-*  maintained,  a  recovery  in  one  may 
embrace  what  has  been  recovered  in  former  actions.  If  many 
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actions  are  allowed,  the  public  welfare  and  convenience  are  dis- 
turbed. But  one  reason,  when  it  is  a  good  one,  like  the  cat's 
stratagem  in  the  fable  that  so  pleased  Lord  Bacon,  is  enough. 
That  reason  is  here  present,  and  it  is  this:  One  injury  con- 
stitutes only  one  cause  of  action,  and  one  good  cause  of  ac- 
tion entitles  the  plaintiff  to  full  compensation,  but  does  not 
entitle  him  to  maintain  successive  actions. 

The  principle  we  here  assert  is  by  no  means  a  novel  one 
in  this  court.  City  of  Terre  Haute  v.  Hudnut,  112  Ind.  542; 
Indiana,  etc.,  R.  W.  Co.  v.  Eberle,  supra ;  City  of  North 
Vernon  v.  Voegler,  supra  ;  Burrow  v.  Terre  Haute,  etc.,  R.  R. 
Co.,  107  Ind.  432  (439)  ;  Montmorency  Gravel  Road  Co.  v. 
•Stockton,  43  Ind.  328;  Lafayette  Plank  Road  Co.  v.  New 
Albany,  etc.,  R.  R.  Co.,  13  Ind.  90  (74  Am.  Dec.  246). 

In  the  case  of  National  Copper  Co.  v.  Minnesota  Mining 
Co.,  57  Mich.  83  (58  Am.  R.  333),  Judge  Cooley,  as  the 
representative  of  the  court,  discussed  this  question  with 
the  ability  and  learning  to  be  expected  of  so  great  a  lawyer, 
and  affirmed,  what  we  here  affirm,  that,  where  injuries  to  real 
property  are  caused  by  an  act  of  a  permanent  character,  done 
under  color  of  legal  right,  only  one  action  can  be  maintained. 

In  the  more  recent  case  of  Chicago,  etc.,  R.  R.  Co.  v.  Loeb, 
118  111.  203  (59  Am.  R.  341),  the  question  was  very  fully 
considered,  and  a  like  conclusion  reached.  The  general  prin- 
ciple was  thus  stated  in  Elizabethtown,  etc.,  R.  R.  Co.  v. 
Combs,  10  Bush,  382,  393  (19  Am.  R.  67) :  "  The  injury  in  this 
case,  if  any,  is  permanent  and  enduring,  and  no  reason  is  per- 
ceived why  a  single  recovery  may  not  be  had  for  the  whole 
injury  to  result  from  the  acts  complained  of." 

In  Central  Branch,  etc.,  R.  R.  Co.  v.  Andrews,  26  Kans.  702, 
this  principle  was  asserted  $nd  applied  to  the  obstruction  of  an 
alley.  We  do  not,  however,  deem  it  necessary  to  further  refer 
to  the  authorities,  for,  in  City  of  North  Vernon  v.  Voegler,  su- 
pra, we  collected  and  reviewed  very  many  of  the  c*es  upon 
the  subject,  so  that  there  is  no  necessity  for  again  discussing 
Vox,.  113.— 28 
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them.  Many  authorities  will  be  found  in  Mr.  Starr's  able 
article  on  Prospective  Damages,  to  which  we  refer  without 
further  comment.     26  Am.  L.  Reg.  281,  345. 

In  view  of  the  fact  that  the  appellee  had  a  right  to  recover 
once  for  all,  the  damages  can  not  be  regarded  as  excessive. 
If  there  is  error  in  this  regard  it  is  against  her,  and  not 
against  the  appellant. 

Judgment  affirmed. 

Filed  Jan.  18, 1888;  petition  for  a  rehearing  overruled  Feb.  28, 1888. 
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The  State,  ex  rel.  Carson,  v.  Harrison. 

Office  and  Officer. —  Vacancy. — Appointment  by  Governor. — While  it  is 
the  right  of  the  Governor  to  determine  for  his  own  guidance  in  each 
particular  case  whether  a  vacancy  exists  in  an  office,  yet  he  can  not 
make  a  valid  appointment  unless  there  is  a  vacancy  in  fact. 

Same. — Power  to  Determine  Whether  Vacancy  ErvUs. — The  authority  to  fill 
vacancies  confers  upon  the  Governor  no  judicial  power,  and  the  title  of 
an  incumbent  can  not  be  affected  by  the  ex  parte  judgment  of  the  execu- 
tive that  the  office  is  vacant. 

Same.— Right  to  Judicial  Hearing. — The  final  adjudication  of  such  a  right 
is,  unless  otherwise  specially  provided  by  competent  authority,  a  mat- 
ter of  judicial  concern,  and  the  prior  claimant  is  entitled  to  be  heard 
in  court. 

Same. —  When  Office  is  Vacant. — The  word  "vacancy,"  as  applied  to  an 
office,  has  no  technical  meaning,  but  an  office  is  vacant  or  not  accord- 
ing to  whether  it  is  occupied  by  one  who  has  a  legal  right  to  hold  it 
and  to  exercise  the  powers  and  perform  the  duties  pertaining  thereto. 

Same. — folding  Over. — Where,  by  the  Constitution  or  laws,  officers  are 
elected  for  a  term  and  until  their  successors  are  elected  and  qualified, 
they  are  thereby  authorized  to  continue  to  hold  until  superseded  by  the 
election  of  other  persons  in  their  places. 
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Same.—  What  Officers  Entitled  to  Hold  Over.— Election  by  Legislature.— Con- 
stitutional  Law. — Section  3  of  article  15  of  the  State  Constitution,  under 
which  officers  chosen  for  a  given  term  are  entitled  to  hold  over  until 
their  successors  are  elected  and  qualified,  applies  as  well  to  officers  elected 
by  the  Legislature  or  other  organized  body  as  to  those  elected  by  the 
people  at  large,  and  the  right  to  hold  over  continues  until  a  qualified 
successor  has  been  elected  by  the  electoral  body  to  which  the  incumbent 
owes  his  election  or  which  (by  law  is  entitled  to  elect  a  successor. 

Same. — Benevolent  Institutions. — President  Board  of  Trustees. — Failure  of  Leg- 
islature to  Elect. — Appointment  by  Governor. — The  act  of  February  21st,  1883, 
relating  to  the  management  of  the  benevolent  institutions  of  the  State, 
provided  for  the  election  by  the  Legislature  of  a  president  of  the  sev- 
eral boards  of  trustees,  whose  term  of  office  should  be  four  years.  The 
act  further  provided  that  if  a  vacancy  should  occur  in  such  office 
when  the  Legislature  was  not  in  session,  the  Governor  should  appoint, 
the  appointment  to  hold  good  until  the  next  session.  The  term  of  the 
officer  elected  in  1883  expired  during  the  session  of  the  Legislature  of 
1887,  but  that  body  adjourned  without  electing  a  successor. 

Held,  that,  under  the  Constitution,  the  incumbent  is  entitled  to  hold  over, 
and,  there  being  no  vacancy,  an  appointment  by  the  Governor  is  with- 
out  effect. 

Same. — Constitutional  Limitation  of  Tenure. — Right  to  Hold  Over  not  Defeated 
by.— The  provision  of  section  2  of  article  15  of  the  Constitution,  that 
"  the  General  Assembly  shall  n^t  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years,"  does  not  affect  the  right  of  au  officer 
elected  by  the  General  Assembly  for  a  terra  of  four  years  to  an  office 
of  legislative  creation  to  hold  over  as  provided  in  section  3  of  the  same 
article. 

From  the  Boone  Circuit  Court. 

L.  T.  Michener,  Attorney  General,  E.  K.  Adams,  L.  J. 
Hackney,  J.  S.  Duncan,  C.  W.  Smith  and  J.  R.  Wilson,  for 
appellant. 

F.  Winter,  A.  Baker,  E.  Daniels,  T.  L.  Sullivan,  A.  Q. 
Jones,  G.  S.  Werner,  0.  D.  Wesner,  R.  W.  Harrison  and  B.  S. 
Higgins,  for  appellee. 

Mitchell,  C.  J. — The  present  case  involves  a  controversy 
between  the  relator,  Joseph  L.  Carson,  and  the  respondent, 
Thomas  H.  Harrison,  concerning  the  right  to  exercise  the 
office  of  president  of  the  several  boards  of  trustees  of  the 
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benevolent  institutions  of  the  State.     The  decision  of  the 
case  depends  upon  the  following  facts: 

On  the  21st  day  of  February,  1883,  the  General  Assem- 
bly, by  an  act  duly  passed,  vested  the  management  of  the 
benevolent  institutions  in  three  several  boards  of  trusty 
and  provided  for  the  election  of  one  president  for  the  three 
boards.  The  act  provided  that,  upon  the  taking  effect  thereof, 
the  General  Assembly  should  elect  a  president  of  the  several 
boards,  and  that  if  a  vacancy  occurred  when  the  Legislature 
%  was  not  in  session,  such  vacancy  should  be  filled  by  appoint- 
ment by  the  Governor,  the  appointment  to  hold  good  only 
until  the  session  of  the  following  General  Ajssembly.  The 
act  provided  further,  that  the  term  of  office  of  the  president 
of  the  boards  should  be  four  years,  dating  from  the  date  of 
his  election,  and  it  made  it  the  duty  of  the  General  Assem- 
bly to  elect  a  president  of  the  boards  every  four  years.  Pur- 
suant to  the  provisions  of  the  act,  the  respondent  was  elected 
president  of  the  boards  on  the  27th  day  of  February,  1883. 
The  Legislature  failed  to  elect  a  successor  in  February,  1887. 
as  the  law  required,  and  the  respondent  continued,  and  still 
continues,  in  the  office,  asserting  the  right  to  hold  over  until 
a  successor  shall  have  been  duly  elected  by  a  succeeding  Leg- 
islature. Being  of  opinion  that  the  failure  of  the  General 
Assembly  to  elect  a  successor  produced  a  vacancy  in  the 
office,  the  Governor  appointed  and  commissioned  the  relator 
as  president  of  the  several  boards,  on  the  27th  day  of  May, 
1887.  The  relator  having  duly  qualified,  and  made  demand, 
and  being  refused  admittance  into  the  office  by  the  respondent, 
he  prosecutes  this  suit  in  the  name  of  the  State,  on  his  own 
relation,  for  the  purpose  of  establishing  his  claim  to  the  office. 
On  his  behalf,  it  is  argued  that  the  office  became  vacant  on 
the  27th  day  of  February,  1887,  and  that,  in  consequence  of 
the  failure  of  the  General  Assembly  to  appoint  a  successor  to 
the  respondent  before  the  adjournment  of  its  session  in  1887, 
it  became  the  duty  of  the  Governor  to  supply  the  vacancy  by 
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appointment,  under  section  18,  article  *5  (section  144,  R.  S. 
1881),  of  the  Constitution  of  the  State. 

So  much  of  the  above  mentioned  section  as  applies  to  the 
office  in  dispute  reads  as  follows :  "  When,  during  a  recess 
of  the  General  Assembly,  a  vacancy  shall  happen  in  any 
office,  the  appointment  to  which  is  vested  in  the  General  As- 
sembly, *  *  *  the  Governor  shall  fill  such  vacancy  by  ap- 
pointment, which  shall  expire  when  a  successor  shall  have 
been  elected  and  qualified." 

On  the  other  hand,  it  is  contended  that,  notwithstanding 
the  failure  of  the  General  Assembly  to  elect,  the  office  did 
not  become  vacant,  because,  it  is  said,  the  respondent  was, 
and  continues,  entitled  to  hold  over  until  a  duly  qualified 
successor  shall  appear,  who  shall  have  been  duly  elected  by 
the  General  Assembly  in  the  manner  provided  by  the  act  of 
February  21st,  1883.  Moreover,  it  is  insisted,  conceding  the 
office  to  have  become  vacant,  that  the  power  of  the  Gov- 
ernor to  supply  vacancies,  such  as  that  under  consideration, 
is  confined  to  such  as  happen  during  the  recess  of  the  Gen- 
eral Assembly.  Hence,  the  argument  proceeds,  if  the  office 
in  question  became  vacant  at  all,  the  vacancy  happened  while 
the  General  Assembly  was  in  session,  and,  therefore,  within 
the  terms  of  the  section  relied  on,  the  Governor  had  no 
power  to  appoint.. 

Avoiding,  for  the  present,  so  much  of  the  controversy  as 
relates  to  the  power  of  the  Governor  to  supply  a  vacancy  in 
an  office,  the  appointment  to  which  is  vested  in  the  General 
Assembly,  when  such  vacancy  happens  at  a  time  when  the 
body  in  whom  the  primary  power  of  filling  the  office  resides 
is  in  session,  we  come  at  once  to  the  controlling  question,  and 
inquire  whether  or  not  the  office  became  vacant  at  the  expira- 
tion of  four  years  from  the  date  of  the  respondent's  election, 
four  years,  as  we  have  seen,  being  the  term  prescribed  by  the 
act  under  which  the  office  was  created. 

Whatever  question  there  may  be  as  to  the  particular  time 
when  the  vacancy  must  have  happened  so  as  to  have  author- 
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ized  an  appointment  by  the  Governor,  it  is  beyond  dispute 
that  the  office  must  have  become  legally  vacant  at  some  time 
before  the  executive  function  could  have  been  called  into  ex- 
ercise so  as  to  make  an  appointment. 

Although  it  has  often  been  held  that,  where  it  appears  prima 
facie  that  acts  have  been  done,  or  that  events  have  occurred, 
which  subject  an  office  to  a  judicial  declaration  of  vacancy, 
the  appointing  power  is  authorized  to  proceed  and  appoint 
without  procuring  the  office  to  be  judicially  declared  vacant, 
it  is  nevertheless  a  condition  precedent  to  the  power  to  ap- 
point that  an  actual  vacancy  shall  have  occurred.  State,  ex 
reL,  v.  Jones,  19  Ind.  356  (81  Am.  Dec.  403);  Mowbray  v. 
State,  ex  reL,  88  Ind.  324;  Baker  v.  Wambaugh^  99  Ind. 
312;  Gosman  v.  State,  ex  reL,  106  Ind.  203. 

While  it  is  the  right  of  the  executive  department  to  de- 
termine for  its  own  guidance  whether  or  not  a  vacancy  ex- 
ists in  each  particular  case,  and  while  every  intendment  is  to 
be  indulged  in  favor  of  the  action  of  the  executive,  it  must 
nevertheless  be  borne  in  mind  that  the  power  of  the  Gov- 
ernor to  make  a  valid  appointment  does  not  arise  until  there 
is  a  vacancy  in  faot.  The  existing  title  of  an  incumbent  can 
not  be  extinguished  or  affected  by  the  ex  parte  judgment  of 
the  executive  that  the  office  is  vacant.  The  authority  to  fill 
vacancies  confers  upon  the  Governor  no  judicial  power.  Stefe 
v.  Seay,  64  Mo.  89. 

The  final  adjudication  of  such  a  right  is,  unless  otherwise 
specially  provided  by  competent  authority,  a  matter  of  ju- 
dicial concern,  in  respect  to  which  the  prior  claimant  is  enti- 
tled to  be  heard  in  a  forum  whose  proceedings  are  distinguished 
by  the  cautionary  methods  appropriate  to  the  ascertainment 
and  protection  of  personal  and  property  rights.  Page  v. 
Hardin,  8  B.  Mon.  648 ;  Commonwealth  v.  Meeser,  44  Pa. 
St.  341 ;  Dullam  v.  Wilhon,  53  Mich.  392. 

The  effect  of  an  executive  appointment,  and  the  rights  ac- 
quired by  the  appointee,  are,  therefore,  dependent  upon 
whether  or  not  the  office  was  without  ah  incumbent,  lawfnllr 
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entitled  to  continue  therein,  at  the  time  the  appointment  was 
made.     State  v.  McNeely,  24  La.  Ann.  19. 

The  word  "  vacancy,"  as  applied  to  an  office,  has  no  tech- 
nical meaning.  An  office  is  not  vacant  so  long  as  it  is  sup- 
plied in  the  manner  provided  by  the  Constitution  or  law  with 
an  incumbent  who  is  legally  qualified  to  exercise  the  powers 
and  perform  the  duties  which  pertain  to  it ;  and,  conversely,  it 
is  vacant  in  the  eye  of  the  law  whenever  it  is  unoccupied  by 
a  legally  qualified  incumbent,  who  has  a  lawful  right  to  con- 
tinue therein  until  the  happening  of  some  future  event. 
Stocking  v.  State.  7  Ind.  326 ;  Collins  v.  State,  ex  rel.,  8  Ind. 
344;  Akers  v.  State,  ex  rel.,  8  Ind.  484;  State,  ex  rel.,  v. 
Bemenderfer,  96  Ind.  374;  Gosman  v.  State,  ex  rel.,  supra; 
Butler  v.  State,  ex  rel.,  20  Ind.  169  ;  People  v.  Tilton,  37  Cal. 
614;  State  v.  hash,  18  Mo.  333;  Commonwealth  v.  Ranley, 
9  Pa.  St.  513. 

When  an  office  has  been  conferred  upon  one  legally  eligible, 
and  has  been  accepted,  no  vacancy  can  be  said  to  exist  therein 
until  the  term  of  service  and  right  to  hold  as  fixed  by  the 
law  expires,  or  until  the  death,  resignation  or  removal  of  the 
person  elected  or  appointed.  Johnston  v.  Wilson,  2  N.  H. 
202  (9  Am.  Dec.  50). 

Of  course,  it  is  not  to  be  understood  that  an  office  can  not 
become  vacant,  as  respects  the  appointing  power,  so  long  as 
it  remains  in  the  actual  physical  occupancy  of  some  one  who 
asserts  a  claim  thereto.  An  office  is  legally  vacant  unless  the 
occupant  has  an  unexpired  right  or  title,  founded  in  the  Con- 
stitution or  law,  precisely  as  a  house  is  vacant  of  a  lawful 
tenant  in  case  the  lessee,  without  any  provision  authorizing 
him  to  hold  over,  refuses  to  surrender  at  the  expiration  of 
his  term. 

The  inquiry  then  comes  to  this  complexion :  Had  the  re- 
spondent's lawful  right  to  continue  in  the  office  of  president 
of  the  several  boards  having  the  management  of  the  State's 
benevolent  institutions  expired  prior  to  or  at  the  time  of  the 
relator's  appointment  ?     If  it  had,  the  office  was  vacant  in 
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law,  and  the  respondent's  continuance  therein  in  defiance  of 
the  executive  appointment  is  in  the  nature  of  usurpation. 
If  it  had  not,  the  power  of  executive  appointment  had  not 
arisen,  and  the  designation  of  the  relator  by  the  Governor 
was  futile  and  ineffectual. 

That  the  fixed  term  of  four  years  for  which  the  respondent 
had  been  elected  had  expired  prior  to  the  relator's  appoint- 
ment, is  beyond  dispute,  and  it  is,  therefore,  quite  certain 
that  the  decision  of  the  question  must  depend  upon  whether 
or  not  the  respondent  had  the  right  to  hold  over  until  his 
successor  was  elected,  and  qualified,  by  the  body  authorized 
to  make  the  original  selection,  or  whether  a  vacancy  occurred 
at  the  expiration  of  four  years. 

Whether  or  not,  as  a  general  principle  of  the  common  law, 
officers  are  entitled  to  hold  over  beyond  their  prescribed 
terms  without  some  express  provision,  is  not  settled  upon  au- 
thority, although  the  view  adopted  by  the  American  courts 
seems  to  be  that,  in  the  absence  of  any  restrictive  provision, 
the  officer  is  entitled  to  hold  until  he  is  superseded  by  the 
election  of  another  person  in  his  place.  Tuley  v.  State,  ex  reU 
1  Ind.  500;  People  v.  Runkle,  9  Johns.  147;  Trustees  v. 
Hills,  6  Cow.  23  (16  Am.  Dec.  429) ;  McCaU  v.  Byram 
Man'fg  Co.,  6  Conn.  428;  Stale  v.  Fagan,  42  Conn.  32; 
Sparks  v.  Farmers'  Bank,  3  Del.  Ch.  274  (9  Am.  L.  Reg. 
365);  Stratton  v.  Oulton,  28  Cal.  44;  People  v.  Bull,  46  >\ 
Y.  57;  1  Dill.  Munic.  Corp.,  section  219. 

Whatever  the  rule  of  the  common  law  may  have  been,  it 
is  quite  certain  that  where,  by  the  Constitution  or  law,  offi- 
cers are  elected  for  a  term,  aud  until  their  successors  are 
elected  and  qualified,  they  are  thereby  authorized  to  continue 
to  hold  and  exercise  their  offices  until  they  are  superseded 
by  the  election  of  other  persons  in  their  places.  Tuley  v. 
State,  ex  reh,  supra;  Miller  v.  Burger,  2  Ind.  337;  Baker  v. 
Kirk,  33  Ind.  517 ;  Slate,  ex  rel.,  v.  Berg,  50  Ind.  496;  Got- 
man  v.  State,  ex  rel.,  supra;  Elamv.  State,  ex  rel.,  75  Ind.  513. 

The  policy  of  provisions  of  that  nature  is  to  prevent  the 
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happening  of  vacancies  in  office,  except  by  death,  resignation, 
removal  and  the  like.  They  rest  upon  the  assumption  that 
the  wiser  and  more  prudent  course  is,  in  case  the  electoral 
body  fails  to  discharge  its  functions,  to  authorize  the  incum- 
bent to  hold  over  until  the  succeeding  election,  rather  than 
that  a  vacancy  should  occur  to  be  filled  by  the  appointing 
power. 

In  recognition  of  the  wisdom  of  this  policy,  the  organic 
law  of  the  State — section  3,  article  15  (section  225,  R.  S. 
1881)— declares  as  follows :  "  Whenever  it  is  provided  in  this 
Constitution,  or  in  any  law  which  may  be  hereafter  passed, 
that  any  officer,  other  than  a  member  of  the  General  As- 
sembly, shall  hold  his  office  for  any  given  term,  the  same 
shall  be  construed  to  mean  that  such  officer  shall  hold  his 
office  for  such  term  and  until  his  successor  shall  have  been 
elected  and  qualified."  i 

The  effect  of  the  foregoing  provision  is  more  than  to  sup- 
ply the  office  until  an  executive  appointment  can  or  shall  be 
made  with  a  person  qualified  to  discharge  its  duties.  It  adds 
an  additional,  contingent  and  defeasible  term  to  the  original 
fixed  term,  and  excludes  the  possibility  of  a  vacancy,  and, 
consequently,  the  power  of  appointment,  except  in  case  of 
death,  resignation,  ineligibility  or  the  like.  Gosmanv.  State, 
ex  rd.j  supra,  and  cases  cited. 

Thus,  in  People  v.  Whitman,  10  Cal.  38,  the  court  said  of 
a  similar  provision :  "  The  term  of  the  office  is  fixed  at  two 
years,  certain,  with  a  contingent  extension.  When  this  con- 
tingency happens,  this  extension  is  as  much  a  part  of  the  en- 
tire term  as  any  portion  of  the  two  years.  The  language  of 
the  Constitution  is  just  as  clear  and  express  that  the  Gov- 
ernor shall  hold  his  office  until  his  successor  is  qualified,  as  it 
is  that  he  shall  hold  it  two  years.  *  *  *  These  two  provi- 
sions are  both  contained  in  the  same  sentence,  closely  con- 
nected by  the  copulative  conjunction ;  and  both  relate  to  the 
term  for  which  this  officer  shall  hold  his  office."  Com- 
monwealth v.  Hanley>  supra. 


442  SUPREME  COURT  OF  INDIANA, 

.   The  State,  ex  reL  Carson,  v.  Harrison. 

The  decisions  of  this  court  uniformly  declare  the  law  con- 
sistent with  the  principles  above  enunciated.  Gosman  v. 
State,  ex  rel.,  supra,  and  cases  cited  ;  State  v.  Howe,  25  Ohio 
St.  588 ;  Hubbard  v.  Crawford,  19  Kans.  570. 

It  is  certain,  therefore,  that  all  offices  to  which  the  above 
constitutional  provision  applies  are  held  by  the  same  title,  or 
by  as  high  and  lawful  tenure,  after  the  prescribed  term,  until 
the  title  of  a  duly  elected  and  qualified  successor  attaches,  as 
before  and  during  such  term. 

This  right  to  hold  over  continues  until  a  qualified  successor 
has  been  elected  by  the  same  electoral  body  as  that  to  which 
the  incumbent  owes  his  selection,  or  which  by  law  is  entitled 
yto  elect  a  successor.  Gosman  v.  State,  ex  reL,  supra  ;  State  v. 
husk,  supra;  People  v./Tilton,  supra;  Lawhorne,  Ex  Parte, 
18  Gratt.  85;  Johnson  v.  Mann,  77  Va.  265 ;  State  v.  Jenkins, 
43  Mo.  261. 

Tacitly  conceding  all  that  has  thus  far  been  said,  it  is  con- 
tended on  th^relator's  behalf  that  the  constitutional  provi- 
sion under  which  officers  are  entitled  to  hold  over  until  their 
successors  are  elected  and  qualified,  has  application  solely  to 
such  officers  as  are  elected  by  the  electoral  body  at  large,  and 
that  it  does  not  embrace  officers  elected  by  the  Legislature  or 
any  other  organized  body. 

It  is  said  that,  according  to  the  most  approved  definitions, 
the  words  "  elect "  and  "  appoint "  are  not  legally  synony- 
mous. 

As  a  general  proposition,  and  for  the  purposes  of  this  case, 
this  may  be  conceded ;  but  the  question  is  not  what  is  the 
best  or  primary  definition  of  the  terms  "elect"  and  "ap- 
point," or  whether  or  not  they  are  legally  the  equivalent  of 
each  other.  It  is  rather  to  ascertain  the  sense  in  which  the 
term  "  elected  "  was  employed  by  the  framers  of  the  Consti- 
tution in  the  above  section  which  authorizes  officers  to  hold 
over  until  their  successors  shall  have  been  elected  and  quali- 
fied. By  attending  to  the  provisions  of  the  Constitution,  it 
will  be  found  that  whenever  the  selection  of-  an  officer  is  re- 
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ferred  to  the  people  or  to  an  organized  body,  as  the  Legis- 
lature, for  example,  it  is  called  an  election,  or  the  term  elect, 
or  elected,  is  employed,  and  whenever  such  selection  is  referred 
to  the  Governor  or  other  functionary  it  is  called  an  appoint- 
ment. 

Thus,  it  is  provided — section  13,  article  2,  which  pertains 
to  "  suffrage  and  elections  " — that  "All  elections  by  the  people 
shall  be  by  ballot ;  and  all  elections  by  the  General  Assembly, 
or  by  either  branch  thereof,  shall  be  viva  voce." 

Again,  in  section  30,  article  4,  it  is  provided  that  no  Sen- 
ator or  Representative  shall  be  eligible  to  any  office  the  elec- 
tion of  which  is  vested  in  the  General  Assembly. 

«r 

Section  5,  article  5,  provides  that  in  a  certain  contingency 
the  General  Assembly  shall  elect  a  Governor,  or  Lieutenant- 
Governor,  as  the  case  may  be. 

It  is  thus  apparent  that  the  power  to  choose  officers  by 
election,  as  that  term  was  employed  in  the  Constitution,  is  in 
some  instances  expressly,  and  in  others  by  implication,  con- 
ferred upon  the  General  Assembly  as  well  as  upon  the  people 
at  large. 

Reference  might  be  made  to  other  sections  of  the  Consti- 
tution in  which  selections  to  office  by  the  people  at  large,  or 
by  the  General  Assembly,  are  designated  by  the  terms  "  elect " 
or  "  elected." 

In  no  case,  save  only  in  section  18  of  article  5,  to  be 
noticed  hereafter,  is  the  selection  to  office,  either  by  the 
electoral  body  at  large  or  by  the  General  Assembly,  character- 
ized in  any  other  manner  than  as  an  election.  On  the  other 
hand,  by  the  section  last  above  referred  to,  the  Governor  is 
required  to  fill  vacancies  in  office  by  appointment,  and  he  is 
authorized  by  a  subsequent  provision  to  appoint  the  Adjutant, 
Quartermaster  and  Commissary  Generals. 

While,  therefore,  it  is  entirely  accurate  to  say  that  an  ap- 
pointment is  not  the  equivalent  of  an  election  in  a  constitu- 
tional sense,  in  determining  the  right  of  an  incumbent  to  hold 
until  his  successor  is  elected,  as  in  Gosman  v.  State,  ex  rel.9  8U~ 


*  i 


444  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rd.  Carson,  v.  Harrison. 

pra,  or  when  passing  upon  the  title  of  officers  who  were 
appointed,  when  the  law  required  them  to  be  elected,  as  in 
Speed  v.  Crawford,  3  Met.  (Ky.)  207,  it  is,  in  our  judgment,  a 
fundamental  error  to  assume  that  a  selection  to  office  by  the 
General  Assembly,  when  that  body  is  expressly  authorized  to 
elect,  is  not  an  election  in  the  constitutional  sense. 

As  a  matter  of  course,  when  an  officer  is  entitled  to  hold 
over  until  his  successor  has  been  elected  and  qualified,  or 
when  the  Constitution  or  law  provides  that  an  office  shall  be 
filled  by  election,  either  by  the  people  or  by  a  designated 
body,  no  latitude  of  construction  can  justify  the  reading  of 
"  elected  "  as  a  synonym  of  "  appointed,"  so  as  to  authorize  the 
selection  to  be  made  in  such  cases  by  the  appointing  power. 
Moreover,  when  the  Constitution  or  law  provides  that  an  office 
shall  be  filled  by  election,  without  expressly  or  by  necessary 
implication  defining  the  electoral  body  to  whom  the  power 
of  choosing  is  committed,  the  presumption  is  that  the  elec- 
tion is  to  be  referred  to  the  people  of  the  civil  or  political 
division  for  which  the  officer  is  to  be  elected.  State  v.  Irwin, 
5  Nev.  Ill,  121 ;  Magruder  v.  Swann,  25  Md.  173,  214. 

In  a  constitutional  sense,  so  far  as  respects  the  right  of  an 
officer  to  hold  until  his  successor,  or  until  a  successor,  shall 
have  been  elected  or  qualified,  the  term  "  elected  "  is  to  be  un- 
derstood as  entitling  the  incumbent  to  hold  until  his  suc- 
cessor shall  have  be'en  selected  or  designated  by  the  people, 
or  by  a  duly  organized  body  to  whom  the  power  of  selection 
has  been  by  law  reserved,  or  upon  whom  it  has  been  con- 
ferred, at  the  time,  and  substantially  in  the  manner  provided 
by  the  Constitution  or  law  creating  the  office.  It  can  have 
no  application  at  all  except  to  offices  to  which  there  is  a  fixed 
term  annexed. 

Thus  to  apply  the  term  is  not  only  etymologically  correct, 
but  it  renders  the  several  provisions  of  the  Constitution  con- 
sistent, symmetrical  and  easy  of  application,  and  eflectuates 
the  evident  intention  of  its  authors.  Turning  again  to  sec- 
tion 18  of  article  5,  it  will  be  seen  that  it  provides,  in  case  a 
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vacancy  happens  in  any  office  the  appointment  of  which  is 
vested  in  the  General  Assembly,  that  uthe  Governor  shall 
fill  such  vacancy  by  appointment,  which  shall  expire  when  a 
successor  shall  have  been  elected  and  qualified."  As  applied 
to  an  officer  whose  selection  is  vested  in  the  General  As- 
sembly, it  is  apparent  that  the  terms  "appointment"  and 
"elected"  are  used  interchangeably  in  the  above  section. 
This  follows  necessarily  for  the  reason  that  the  person  ap- 
pointed by  the  Governor  to  fill  the  vacancy  has  a  constitu- 
tional right  to  hold  until  a  successor  shall  have  been  elected 
and  qualified.  If  the  construction  should  prevail  that  the 
word  "  elected"  can  only  be  referred  to  designations  to  office 
by  the  people  at  large,  then  there  never  could  be  a  successor 
elected  to  an  officer  whose  appointment  is  vested  in  the  Leg- 
islature. 

It  will  be  seen  that  the  section  of  the  Constitution  under 
which  officers  who  hold  for  a  given  term  are  authorized  to 
hold  over  until  their  successors  shall  have  been  elected  and 
qualified,  makes  no  reference  to  the  method  by  which  the  of- 
ficers so  entitled  were,  or-  how  their  successors  are  to  be, 
elected.  It  would  seem,  therefore,  unless  the  term  "  elected," 
ex  m  termini,  and  of  necessity,  imports  an  election  by  the 
people  at  large,  to  the  exclusion  of  all  other  modes,  that  this 
provision  must  necessarily  extend  to  all  methods  of  selection 
to  office  which  are  recognized  in  the  Constitution  and  laws  as 
elections. 

The  Constitution,  as  we  have  seen,  recognizes  the  right  of 
the  General  Assembly  to  elect  officers,  and  the  act  creating 
the  office  in  dispute  provides  that  upon  the  taking  effect  of 
the  act  the  General  Assembly  shall  "  elect "  a  president  of 
the  boards,  and  that  every  four  years  thereafter  a  president 
shall  be  "  elected."  It  is  clear  to  our  minds  that  such  an 
election  is  within  the  constitutional  provision  authorizing  an 
incumbent  to  hold  over. 

Our  conclusion  at  this  point  is,  that  the  relator's  assump- 
tion that  the  provision  of  the  Constitution  respecting  the  right 
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of  officers  to  hold  over  until  their  successors  are  elected  and 
qualified  does  not  apply  to  officers  elected  by  the  General  As- 
sembly, is  radically  erroneous,  and  that  it  is  an  error  which 
lies  at  the  root  of  his  case,  and  affords,  substantially,  the  only 
plausible  foundation  upon  which  his  contention  rests. 

Finally,  it  is  contended  on  behalf  of  the  relator,  that  tie 
right  to  hold  over  does  not  exist  in  the  present  case,  because 
the  office  in  question  is  of  legislative  creation,  and  in  sup- 
port of  this  contention  that  part  of  section  2,  article  15,  of 
the  Constitution,  is  appealed  to,  which  declares  that "  the  Gen- 
eral Assembly  shall  not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years." 

It  is  said  that  a  construction  which  extends  the  right  to 
hold  after  the  expiration  of  a  four  years  term  to  an  office  of 
legislative  creation,  is  a  practical  abrogation  of  that  part  of 
the  Constitution  above  set  out.  This  contention  rests  upon 
a  critical  analysis  of  the  word  "  tenure,"  which  comes  from 
the  Latin  tenere — to  hold.  The  argument  assumes  that  tbe 
meaning  to  be  attributed  to  the  word  "  tenure,"  as  used  above, 
is  substantially  such  as  to  render  any  person  incapacitated  or 
ineligible  to  hold  an  office  of  legislative  creation  for  a  longer 
period  than  four  years  by  any  method,  in  virtue  of  one  selec- 
tion or  election ;  hence,  it  is  said,  since  the  Legislature  can 
create  no  office  which  can  be  held  for  a  longer  period  than 
four  years,  the  respondent  could  not  hold  over,  and  the  office 
in  dispute  necessarily  became  vacant,  regardless  of  the  con- 
stitutional provision  under  which  officers  are  entitled  to  hold 
over  in  certain  cases.  We  are  not  impressed  with  the  view 
thus  urged. 

While  we  concede  that  the  constitutional  inhibition  im- 
poses an  absolute  restraint  against  the  creation  of  a  term  of 
office  by  the  Legislature  of  longer  duration  than  four  years, 
and  that  it  prohibits  a  legislative  tenure,  or  right  to  hold  by 
legislative  authority,  for  a  longer  period  than  four  years  by 
virtue  of  one  election  or  appointment,  it  by  no  means  follows 
that  the  constitutional   provision  uncler  which  offices  of  leg- 
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islative  creation  maybe  held  after  the  expiration  of  the  term 
fixed,  and  until  a  successor  is  elected  and  qualified,  is  rendered 
inoperative.-  The  right  to  hold  over  is  derived  from  the  same 
Constitution  that  imposes  the  limitation  upon  the  General 
Assembly.  The  constitutional  provision  which  adds  to  the 
fixed  term  a  contingent  right  to  hold  over  until  a  successor 
shall  have  been  elected  and  qualified,  applies  in  express  terms 
to  officers  "  provided  in  this  Constitution  or  in  any  law  which 
may  be  hereafter  passed." 

To  sustain  the  view  contended  for  would  require  us,  upon 
the  mere  construction  or  definition  of  a  word — and  a  defini- 
tion which  in  our  view  does  not  lead  to  the  conclusion 
claimed — to  entirely  read  out  of,  or  materially  modify,  all 
that  part  of  section  3,  article  15,  of  the  Constitution,  which 
has  reference  to  the  holding  over  of  officers  who  are  incum- 
bents in  offices  created  by  the  General  Assembly. 

The  obvious  purpose  of  the  framers  of  the  Constitution 
was  to  inhibit  the  right  of  the  General  Assembly  to  create 
any  office  to  which,  by  its  authority,  a  tenure  or  right  to 
hold  for  a  longer  period  than  four  years  might  be  fixed.  But 
their  purpose  to  prevent  vacancies  in  office  is  equally  ap- 
parent in  respect  to  offices  of  legislative  creation  as  in  re- 
gard to  those  provided  for  in  the  Constitution.  The  result 
is,  that  the  Constitution  permits  a  legislative  tenure  for  a 
fixed  term  not  longer  than  four  years,  and  if,  at  the  end  of 
that  period,  owing  to  the  failure  of  the  body  charged  with 
the  duty  of  supplying  the  office  by  election,  or  for  any  other 
cause,  no  successor  has  been  elected  and  qualified,  the  incum- 
bent holds  over  by  the  paramount  right  of  tenure  which  the 
Constitution  supplies,  until  he  is  superseded  by  a  duly  qual- 
ified successor  who  shall  have  been  elected  in  the  manner 
provided  by  law.  After  the  expiration  of  the  term  fixed  by 
the  General  Assembly,  the  tenure  or  title  of  the  officer  is  not 
under  or  by  legislative  approbation  or  authority,  but  by  the 
continuing  and  superior  authority  and  approbation  of  the 
Constitution.     Thus,  as  we  have  seen,  it  becomes  the  duty  of 
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the  Legislature,  under  the  act  creating  the  office  in  dispute, 
to  supply  it  by  quadrennial  elections  for  terms  of  four  years 
each ;  but  to  prevent  the  possibility  of  a  vacancy  occurring, 
except  by  death,  resignation  or  like  casualty,  the  Constitu- 
tion stands  a  continuous  and  perpetual  source  of  supply,  by 
the  authority  of  which  the  incumbent  holds  over  until  the 
body  authorized  to  elect  furnishes  a  duly  elected  and  quali- 
fied successor.  The  failure  of  that  body  to  elect  at  the  time 
when  by  law  it  should  have  made  the  election,  can  not  create 
a  vacancy  in  the  office.  The  conclusion  follows,  that,  under 
and  by  the  very  terms  of  the  Constitution,  the  respondent 
was  occupying  the  office  as  an  officer  de  facto  and  de  jure  at 
the  time  the  relator  was  appointed  and  commissioned,  and 
because  he  was  thus  occupying,  there  was  no  vacancy,  and 
hence  no  power  in  the  executive  to  appoint. 

Having  reached  the  conclusion  that  there  was  no  vacancy, 
it  is  manifestly  not  important  that  we  should  consider  whether 
or  not  the  Governor  had  power  to  appoint  in  case  a  vacancy 
had  arisen  during  the  session  of  the  Legislature. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  28, 1888. 


♦- 


No.  13,089. 

Bostwick  et  al.  v.  Bryant. 

Pboceedinqs  Supplementary  to  Execution.— Judgment  tn,  <u  Ikfaa 
to  Action  on  Prommory  Note. — Principal  and  Surety. — Assignment. — Nctiob— 
Where,  in  proceedings  supplementary  to  execution,  a  judgment  is 
rendered  against  the  principal  maker  of  a  non-negotiable  promissory 
note,  before  notice  of  an  assignment  of  it,  requiring  him  to  pay  J 
certain  part  thereof  to  the  judgment  creditor  of  the  payee,  such  judg- 
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ment  may  be  pleaded  as  a  defence,  pro  tanlo,  by  both  the  principal  and 
his  sureties,  to  a  subsequent  action  on  the  note  by  either  the  payee  or  his 
assignee. 

Same. — Identification  of  Debt. — Mistake  in  Description. — Parol  Evidence. — A 
party  summoned  to  answer  as  to  his  indebtedness  to  a  judgment  debtor, 
in  proceedings  supplementary  to  execution,  may,  in  a  subsequent  action 
against  him  on  the  debt  by  the  payee  or  his  assignee,  by  parol  proof 
identify  the  debt  for  which  he  was  charged  with  that  on  which  he  is 
sued,  and  a  mistake  in  describing  the  debt  in  the  supplementary  pro- 
ceedings may  be  shown. 

Circuit  Court. —  Terms  of. —  Judicial  Notice. —  Judgment. —  Presumption. — 
Where  the  statute  provides  that  the  spring  term  of  the  circuit  court 
shall  "begin  in  a  county  the  latter  part  of  May  and  continue  six  weeks, 
and  as  much  longer  as  may  be  necessary,  the  Supreme  Court  can  not 
judicially  know  that  a  judgment  rendered  on  July  18th  was  rendered  in 
vacation ;  but,  if  nothing  is  shown  to  the  contrary,  it  will  presume  that 
the  court  was  regularly  in  session. 

Parties.— Promissory  Note. —  Real  Owner. —  Answer. —  Verification. — An  an- 
swer that  a  note  sued  on  was  assigned  to  the  plaintiff  "without  consid- 
eration, and  solely  for  the  purpose  of  collecting  the  same  for  the  benefit 
and  use  of  the  payee,  who  is  the  real  owner,"  is  good,  under  section  251, 
B.  S.  1881,  and,  being  a  plea  in  bar,  need  not  be  verified. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker,  F.  E.  Baker  and  J.  H.  Defrees,  for  appel- 
lants. 

jH.  C.  Dodge,  for  appellee. 

Zollars,  J. — This  action  by  appellee  against  appellants  is 
upon  a  promissory  note  for  $300  executed  by  them  to  Anna 
S.  Bloomer  and  by  her  assigned  to  appellee.  The  note  is  not 
payable  at  a  bank,  and  hence  is  not  governed  by  the  law 
merchant. 

The  first  paragraph  of  the  answer  by  appellants  was  as  fol- 
lows :  • 

"The  defendants  for  first  answer  admit  the  execution  of 
the  note  in  suit,  but  for  partial  answer  in  defence  say,  that 
said  note  was  executed  by  Thomas  J.  Bostwick  as  principal, 
and  Samuel  F.  Bostwick  and  Benjamin  F.  Stephens  as  sure- 
ties therein,  the  said  Thomas  J.  Bostwick  having  received 
Vol.  113.— 29 
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the  whole  consideration  for  which  said  note  was  executed,and 
Samuel  F.  Bostwick  and  Benjamin  F.  Stephens  having  re- 
ceived no  part  thereof,  which  fact  of  suretyship  was  well 
known  to  Anna  S.  Bloomer,  the  payee  of  said  note,  at  the 
time  of  its  execution.  And  these  defendants  aver  that  Elias 
S.  Isom  and  George  H.  Foote  became  and  were  the  owuers 
of  the  debt  evidenced  by  the  note  in  suit  for  the  whole  amount 
thereof,  except  the  costs  of  suit,  in  manner  following,  that  i* 
to  say:  that  on  the  15th  day  of  June,  1884,  said  Isom  and 
Foote  duly  recovered  a  judgment  in  the  circuit  court  of 
Elkhart  county,  Indiana,  for  the  sum  of  thirteen  hundred 
dollars  and  sixty-five  cents,  and  costs,  against  the  payee  of  the 
note  in  suit,  Anna  S.  Bloomer;  that  an  execution  was  duly 
issued  by  the  clerk  of  this  court  to  the  sheriff  of  Elkhart 
county  against  said  Anna  S.  Bloomer  on  said  judgment,  and 
said  execution  was  duly  returned  by  the  sheriff  of  said  county, 
properly  endorsed  'no  property  found  whereon  to  levy;' 
that  the  said  Isom  and  Foote  thereupon  instituted  proceed- 
ings in  this  court  supplementary  to  execution  on  said  judg- 
ment against  said  Anna  S.  Bloomer,  who  was  duly  notified 
of  the  pendency  of  said  proceedings;  that  in  the  said  pro- 
ceedings the  said  Isom  and  Foote  alleged,  among  other 
things,  that  the  said  Thomas  J.  Bostwick  was  indebted  to  the 
said  Anna  S.  Bloomer  in  the  sum  of  three  hundred  dollar?, 
and  notice  was  duly  served  on  said  Thomas  J.  Bostwick  t<> 
appearand  answer  as  to  his  said  indebtedness  to  said  Anna  S. 
Bloomer;  that  in  obedience  to  said  notice  the  said  Thomas  J. 
Bostwick  appeared  and  answered,  admitting  that  he  owed  and 
was  indebted  to  said  Anna  S.  Bloomer  in  the  sum  of  thru- 
hundred  dollars  as  alleged  ;  that  the  debt  so  admitted  by  him 
to  be  due  and  owing  to  said  Anna  S.  Bloomer  was  the  iden- 
tical debt  and  money  evidenced  by  the  note  sued  upon  inthb 
action,  but  that  said  Thomas  J.  Bostwick,  not  having  the 
said  note  before  him,  and  not  having  seen  the  same  for  a 
long  time,  by  mistake  and  inadvertence  misdescribed  the  datt- 
of  said  note,  and  he  also  gave  the  rate  of  interest  in  his  saM 


NOVEMBER  TERM,  1887.  451 

BoBtwick  et  al.  v.  Bryant. 

answer  as  eight  per  cent.,  which  was  correct,  for  the  reason 
that  the  defendant,  Thomas  J.  Bostwick,  who  was  the  prin- 
cipal debtor  in  said  note,  and  the  other  makers  sureties 
merely,  had  made  an  agreement  with  said  payee  of  said  note 
three  years  before  that  time  that  only  eight  per  cent,  interest 
should  be  paid  on  said  note.  And  the  defendants  further  say 
that  such  proceedings  were  further  had  that  this  court  duly 
adjudged,  on  the  18th  day  of  July,  1884,  that  the  said  Thomas 
J.  Bostwick  was  indebted  to  the  said  Anna  8.  Bloomer  in  the 
sum  of  three  hundred  dollars,  and  that  he  should  pay  to  said 
Isom  and  Foote,  of  said  debt  so  due  and  owing  by  him  to 
said  Anna  S.  Bloomer,  the  sum  of  one  hundred  and  thirty- 
seven  dollars  and  ninety-six  cents,  and  costs,  and  that  it 
should  be  credited  and  held  as  a  payment  on  said  note  in  suit, 
which  judgment  is  yet  in  full  force,  unreversed  and  u nap- 
pealed  from  ;  and  the  defendants  aver  that  the  judgment  afore- 
said was  rendered  against  the  said  Thomas  J.  Bostwick  before 
he  had  any  notice  of  the  assignment  of  said  note  to  the  plain- 
tiff, and  that  such  assignment  to  the  plaintiff  was  wholly 
voluntary.  Wherefore  the  defendants  ask  that  they  have 
credit  on  said  note  in  the  sum  of  two  hundred  dollars,  and 
other  relief." 

Appellants  have  assigned  as  error  the  sustaining  of  a  de- 
murrer to  the  foregoing  answer.  This  assignment  suggests 
several  questions : 

First.  Could  the  order  or  judgment  against  Thomas  J. 
Bostwick  in  the  supplementary  proceedings  have  been  made 
available  by  him  as  a  defence  pro  tanto,  in  an  action  upon  the 
note  by  the  payee,  Anna  S.  Bloomer  ? 

Second.  If  so,  may  he  avail  himself  of  the  same  defence 
against  appellee,  the  assignee  of  the  payee  ? 

Third.  May  the  other  appellants,  as  sureties  for  Thomas 
J.  Bostwick,  avail  themselves  of  the  order  or  judgment  against 
him  in  the  supplementary  proceeding  as  a  defence  to  this  ac- 
tion? * 

First.   The  statute  provides  that  upon  a  proper  affidavit  a 
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person  indebted  to  a  judgment  defendant  may  be  required  to 
appear  and  answer  concerning  such  indebtedness ;  and  that 
upon  the  hearing  the  judge  of  the  court  may  order  any  prop- 
erty of  the  judgment  debtor,  or  any  debt  due  to  the  judgment 
debtor,  to  be  applied  to  the  satisfaction  of  the  judgment,  aud 
that  such  judge  shall  have  power  to  enforce  all  orders  and 
decrees  in  the  premises  by  attachment  or  otherwise.  R.  S. 
1881,  section  819,  et  seq. 

It  has  been  held  that  a  proceeding  supplementary  to  execu- 
tion, under  the  above  statute,  is  a  civil  action  within  the  terms 
of  the  civil  code.  Burketf  v.  Holmnn,  104  Ind.  6;  Burkii 
v.  Bowen,  104  Ind.  184;  Baker  v.  State y^x  rel.>  109  Ind.  47. 
And  so,  it  has  been  held,  that  an  adjudication  in  such  a  pro- 
ceeding is  a  valid  plea  of  res  adjudicata.  Baker  v.  State,  ex 
reL,  supra.  In  Freeman  on  Judgments,  section  327,  it  i> 
said  :  "  If  the  parties  to  such  a  proceeding,  as  between  them- 
selves and  privies,  are  not  estopped  from  again  litigating  the 
same  matters  in  another  form  of  action,  the  whole  proceeding 
would  be  but  a  judicial  farce,  accomplishing  no  useful  end. 
It  is  too  plain  for  argument,  that  after  an  adjudication  in 
such  a  proceeding,  in  reference  to  the  liability  of  property  to 
be  applied  to  the  satisfaction  of  the  execution,  the  only 
remedy  left  either  of  the  parties  is  by  taking  an  appeal,  and 
that  while  the  adjudication  remains  in  force,  both  parties  are 
estopped  from  litigating  the  same  question,  in  any  other  case 
or  by  any  other  form  of  proceeding." 

The  statute,  as  we  have  seen,  provides  that  the  judge  of 
the  court  may  make  an  order  in  relation  to  the  property  of 
the  judgment  debtor,  and  the  debts  due  to  him,  and  may  en- 
force all  orders  and  "decrees"  by  attachment  or  otherwise. 

Whether  the  decision  and  determination  as  to  the  debt  due 
to  the  judgment  debtor  be  called  an  order  or  decree,  the  final 
determination  in  relation  to  such  debt,  and  the  payment  of 
it  to  the  plaintiff  in  the  proceeding,  are  in  such  sense  a  judg- 
ment that*  it  may  be  pleaded  as  a  defence,  pro  tanto,  to  an 
action  by  the  judgment  debtor  against  the  third  person  for 
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the  same  debt  which  he  was  ordered  to  pay  to  the  plaintiff 
in  the  proceeding — the  creditor  of  the  judgment  debtor. 
Such  order,  decree  or  judgment,  whatever  it  may  be  called, 
is  binding  and  conclusive  upon  the  parties  so  long  as  it  is 
in  force.  While  it  stands,  the  debtor  of  the  judgment  debtor 
has  a  right  to  demand  that  he  shall  not  be  subjected  to  double 
liability,  or,  which  is  the  same  thing,  that  he  shall  not  be  sub- 
jected to  two  judgments  for  the  same  debt.  To  hold  him  lia- 
ble upon  the  order  or  judgment  in  the  supplementary  pro- 
ceeding, and  upon  the  original  cause  of  action,  would  be  to 
double  his  liability  as  to  the  amount  of  the  judgment.  Very 
clearly,  a  payment  of  the  judgment  would  decrease  his  lia- 
bility, pro  tanto,  upon  the  original  cause  of  action.  Under 
the  decisions  of  this  court,  and  the  courts  of  other  States 
upon  analogous  cases,  Thomas  J.  Bostwick,  the  principal 
maker  of  the  note  in  suit  here,  against  whom  judgment  was 
rendered  in  the  supplementary  proceedings,  could  plead  that 
judgment  as  a  defence,  pro  tanto,  to  an  action  against  him 
upon  the  note  by  Anna  S.  Bloomer,  the  payee.  Booker  v. 
Daniels,  5  Ind.  519. 

The  proceeding  supplementary  to  execution  under  our  stat- 
ute, in  reaching  credits  of  the  judgment  debtor,  is  very 
similar  to  the  proceeding  by  attachment  and  garnishment. 
It  is  provided  by  the  statute  authorizing  garnishment,  that 
the  court,  upon  determining  that  a  person  is  indebted  to  the 
attachment  defendant,  may  order  him  to  pay  such  indebted- 
ness into  court.  It  is  also  provided  that  the  court,  upon 
final  hearing,  may  give  judgment  in  favor  of  the  attachment 
plaintiff  against  the  garnishee,  which  may  be  enforced  by 
execution.     R.  S.  1881,  sections  941,  947. 

In  a  supplementary  proceeding,  the  order  or  judgment  of 
the  court  against  a  debtor  of  the  judgment  debtor  may  be 
enforced  by  attachment  or  "otherwise."  In  a  proceeding  in 
garnishment,  the  judgment  of  the  court  against  the  garnishee, 
indebted  to  the  attachment  defendant,  may  be  enforced  by 
execution.     The  difference  between  the  judgments,  and  the 
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manner  of  enforcing  them  in  the  two  proceedings,  is  not 
sufficient  to  require  a  holding  that  a  judgment  in  one  and 
not  in  the  other  proceeding  may  be  pleaded  in  bar  of  an  ac- 
tion upon  the  original  cause  of  action.  The  analogies  are 
no  close  that  the  decisions  under  one  of  the  proceedings  may 
be  adopted  as  authority  in  the  other. 

There  is  a  contrariety  in  the  holdings  by  the  different 
courts,  but  this  court  and  the  supreme  courts  of  some  of  the 
other  States  have  held'  that  a  judgment  against  a  garnishee, 
so  long  as  it  remains  in  force,  at  least,  whether  paid  or  not, 
is  a  bar  to  an  action  against  him  by  the  attachment  defend- 
ant, his  creditor,  upon  the  original  cause  of  action.  Covert 
v.  Nelson,  8  Blackf.  265;  Shetler  v.  Thomas,  16  Ind.  223; 
King  v.  Vance,  46  Ind.  246;  Canaday  v.  Detrick,  63  Ind. 
485;  Elstonv.  Gillis,  69  Ind.  128;  see  Drake  Attachment 
(6th  ed.),  section  708;  McAllister  v.  Brooks,  22  Maine,  80 
(38  Am.  Dec.  282);  Hull  v.  Blake,  13  Mass.  153;  Coburn 
v.  Currcn8,  1  Bush  (Ky.),  242;  Perkins  v.  Parker,  1  Mass. 
117;  McDaniel  v.  Hughes,  3  East,  366. 

Second.  May  Thomas  J.  Bostwick,  the  principal  maker 
of  the  note,  plead  the  judgment  against  him  in  the  supple- 
mentary proceeding  as  a  defence  to  the  action  upon  the  note 
by  the  appellee,  as  the  assignee  of  Anna  S.  Bloomer,  the 
payee?  As  we  have  seen,  the'note  is  not  payable  at  a  bank, 
and  hence,  under  our  statute,  section  276,  R.  S.  1881,  the 
action  by  the  assignee  is  without  prejudice  to  any  set-off  or 
other  defence  existing  at  the  time,  or  before  notice,  of  the 
assignment.  The  judgment  against  Thomas  J.  Bostwick,  in 
the  supplementary  proceedings,  was  rendered  before  he  had 
notice  of  the  assignment,  and  hence  he  may  use  that  judg- 
ment as  a  partial  defence  to  the  action  upon  the  note  the 
same  as  if  it  had  been  rendered  before  the  assignment  was 
made.  Cooke  v.  Ross,  22  Ind.  157.  See,  also,  Riddle  &  Bol- 
lard, Sup.  Proc,  p.  310. 

Here,  again,  the  rule  applicable  in  proceedings  in  garnish- 
ment may  be  applied.     In  such  proceedings  it  has  been  held 
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that  the  rule  applicable  as  against  the  attachment  defendant 
is  applicable  to  his  assignee,  without  notice  to  the  garnishee 
before  judgment  against  him.  King  v.  Vance,  supra;  Canaday 
v.  Detrick,  supra;  Covert  v.  Nelson,  supra;  Elston  v.  Gillis, 
supra;  Daggett  v.  Flanagan,  78  Ind.  253;  McAllister  v. 
Brooks,  supra;  Hull  v.  Blake,  supi%a;  Coburn  v.  Ourrens, 
1  Bush  (Ky.)  242. 

Third.  We  come  now  to  the  most  difficult  and  perplexing 
question  in  the  case,  and  that  is:  Can  Samuel  F.  Bostwick 
and  Benjamin  F.  Stephens,  as  sureties  for  Thomas  J.  Bost- 
wick, avail  themselves  of  the  judgment  against  him  in  the 
supplementary  proceeding  as  a  defence  to  this  action  upon 
the  note  ? 

It  is  a  general  rule  that  whatever  defence  a  principal  may 
make,  going  to  the  merits  of  the  controversy,  his  sureties  may 
also  make.  Brandt  Suretyship  and  Guar.,  section  121; 
Baker  v.  Merriam,  97  Ind.  539  (545),  and  cases  there  cited. 

Very  clearly,  if  Thomas  J.  Bostwick  had  paid  the  judg- 
ment against  him  in  the  supplementary  proceeding,  the  sure- 
ties might  avail  themselves  of  the  payment  as  a  defence, pro 
tanto,  against  this  action  upon  the  note.  When  a  payment  is 
made  by  the  principal,  whether  direct  to  the  payee  or  holder 
of  the  obligation,  or  to  other  persons,  under  proper  legal 
authority,  the  payment  operates,  pro  tanto,  as  an  extinguish- 
ment of  the  debt,  and  to  that  extent  releases  the  sureties. 
Noble  v.  Thompson  Oil  Co.,  69  Pa.  St.  409  (415);  Drake 
Attachment  (6th  ed.),  section  710a. 

A  judgment  in  a  supplementary  proceeding,  or  in  a  pro- 
ceeding in  garnishment,  against  the  principal  maker  of  the 
note,  while  it  remains  in  force  and  unpaid,  operates  as  a 
merger  of  the  cause  of  action  as  to  him  upon  the  note.  Mr. 
Drake,  in  his  work  on  Attachment,  at  section  452,  says  that 
a  garnishment  is  in  effect  a  suit  by  the  defendant  in  the  name 
of  the  attaching  creditor  against  the  garnishee,  the  aim  of 
which  is  to  appropriate  to  the  satisfaction  of  the  plaintiff's 
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claim  against  the  defendant  a  debt,  etc.,  due  from  the  gar- 
nishee to  the  defendant. 

In  the  case  of  Strong  v.  Smith,  1  Metcalf,  476,  the  Supreme 
Court  of  Massachusetts  said:  "The  trustee  process  operates 
as  a  species  of  compulsory  statute  assignment,  by  which  a 
creditor  may  obtain  that  by  operation  of  law,  which  bis  debtor 
might  voluntarily  assign  to  him  in  payment  of  his  debt." 

In  Waples  on  Attachment  and  Garnishment,  on  page  521, 
it  is  said  that  the  reason  why  a  judgment  against  the  gar- 
nishee may  be  pleaded  by  him,  and  the  reason  why  it  will  pro- 
tect him  against  a  suit  brought  by  his  immediate  creditor,  is 
that  garnishment  operates  as  an  assignment  to  the  attaching 
creditor. 

In  Herman  on  Estoppel  and  Res  Judicata,  at  section  313, 
in  speaking  of  the  force  and  effect  of  a  judgment  against  a 
garnishee,  it  is  said  :  "  He  (the  garnishee)  has  no  choice  bat 
to  pay  in  obedience  to  the  judgment  of  the  court  to  whose 
jurisdiction  he  has  been  subjected;  the  exercise  of  that  juris- 
diction effects  a  confiscation  of  the  debt  due  by  the  garnishee 
to  the  defendant,  for  the  plaintiff's  benefit." 

In  the  case  of  Coburn  v.  Ourrens,  8upray  it  was  said  that  a 
judgment  against  a  garnishee  transfers  his  liability  from  his 
immediate  creditor  to  the  attaching  creditor. 

In  the  case  of  Sessions  v.  Stevens,  1  Fla.  233,  240,  it  was 
said :  "A  judgment  against  a  garnishee,  prima  facie,  is  a  bar 
to  a  subsequent  recovery  of  the  same  note  in  the  bauds  of 
any  one.  The  law  in  such  cases  constitutes  the  execution 
creditor  an  assignee  of  the  note  from  the  time  of  the  service 
of  the  notice  of  garnishment,  and  entitles  him  to  judgment 
as  if  the  note  had  been  regularly  assigned  to  him  by  act  of 
the  party,  otherwise  there  would  be  the  strange  and  extraor- 
dinary anomaly  of  a  tribunal  of  justice  committing  an  act  of 
injustice,  by  compelling  a  party  to  pay  twice  on  the  same 
engagement.  *  *  *  By  it  (the  judgment  against  the 
garnishee),  the   note,  in  legal   contemplation,  becomes  ex- 
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tinguished,  loses  its  identity  and  character,  and  ceases  to  be 
the  subject  of  future  action.'' 

In  the  case  of  Campbell  v.  Nesbitt,  7  Neb.  300,  in  speaking 
of  the  effect  of  a  judgment  against  the  garnishee,  it  was 
said  that  by  the  attachment  there  was,  in  legal  effect,  a  seiz- 
ure of  the  note  and  mortgage  belonging  to  the  payee  to  the 
extent  due  from  him  to  the  attaching  creditor,  and  that,  in 
law,  this  seizure  is  regarded  as  an  assignment  of  so  much  of 
the  note  and  mortgage  debt  to  the  attaching  creditor,  and 
gives  to  him  the  same  right  to  enforce  the  payment  of  the 
money  by  the  garnishee  that  the  payee  previously  had.  The 
agreement  of  the  sureties  is  to  pay  to  the  payee  or  owner  of 
the  note  the  amount  thereof,  and  if,  as  held  in  the  foregoing 
authorities,  the  judgment  against  the  garnishee,  or  the  debtor 
of  the  judgment  debtor,  in  a  supplementary  proceeding,  op- 
erates as  a  seizure  and  transfer  pro  tanto  of  the  debt  from 
the  payee  to  the  plaintiff  in  the  supplementary  or  attachment 
proceedings,  as  it  doubtless  does  in  a  sense,  it  would  seem  to 
follow  that  upon  such  transfer  the  sureties  of  the  principal 
debtor,  against  whom  such  judgment  is  taken,  will  not  be 
liable  to  the  payee  or  owner  for  the  amount  of  the  debt  thus 
transferred. 

When  the  liability  of  the  principal  upon  the  note  ceases, 
that  of  the  sureties  must  also  cease,  else  we  shall  have  a  case 
of  the  principal  liable  to  one  person  and  the  sureties  liable 
to  another  upon  the  same  obligation.  For  such  a  liability 
the  sureties  did  not  contract.  They  can  not  be  held  beyond 
the  terms  of  their  engagement.  City  of  Lafayette  v.  James, 
92  Ind.  240  (47  Am.  R  140);  Starret  v.  Burkhalter,  86  Ind. 
439;  Weed  Sewing  Machine  Co.  v.  Winchel,  107  Ind.  260; 
Markland  Mining,  etc.,  Co.  v.  Kimmel,  87  Ind.  560;  Post 
v.  Losey,  111  Ind.  74;  Weir  Plow  Works  v.  Walmsley,  110 
Ind.  242. 

That  the  sureties  are  not  liable  in  this  case  to  the  plaintiff 
in  the  supplementary  proceeding  was  his  mistake  in  not 
bringing  them  into  court.     To  hold  them  liable  upon  the 
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note  for  the  full  amount  of  it  might  result  in  a  double  pay- 
ment to  the  payee  of  the  note  to  the  amount  of  the  judg- 
ment against  the  principal  in  the  supplementary  proceeding, 
once  by  the  principal, in  the  payment  of  the  judgment,  which, 
being  in  payment  of  a  debt  of  the  payee,  would  be  the  same 
as  a  payment  to  him,  and  again  by  the  sureties  paying  the 
full  amount  of  the  note. 

Whether  or  not  the  payee  of  the  note,  by  paying  to  his 
creditor,  the  plaintiff  in  the  supplementary  proceeding,  the 
amount  in  that  proceeding  adjudged  against  his  debtor,  could 
then  recover  against  him  and  his  sureties  upon  the  original 
cause  of  action,  is  a  question  which  we  do  not  here  decide. 

It  is  contended  by  counsel  for  appellee  that  the  paragraph 
of  answer  under  consideration  is  insufficient,  because  Thomas 
J.  Bostwick,  in  answering  in  the  supplementary  proceeding 
as  to  his  indebtedness  to  Anna  S.  Bloomer,  did  not  properly 
describe  the  note,  and  that  it  can  not  now  be  shown  that  the 
order  or  judgment  against  him  was  for  the  indebtedness  evi- 
denced bv  the  note  in  suit  here.  In  this  counsel  are  mis- 
taken. 

In  Drake  on  Attachment,  at  section  716,  the  author  says: 
"As  it  is  an  invariable  rule  that  the  garnishee  shall  not  be 
required  to  pay  his  debt  twice,  there  can  be  no  doubt  that  he 
may  by  parol  proof  identify  the  debt  for  which  he  was  charged 
with  that  on  which  he  is  sued." 

It  is  averred  in  the  answer  that  Thomas  J.  Bostwick,  not 
having  the  note,  by  mistake  misstated  the  date  of  it,  and 
stated  a  different  rate  of  interest  from  that  stipulated  in  the 
note,  but  that  the  rate  stated  was  that  agreed  upon  subsequent 
to  the  execution  of  the  note.  It  is  further  averred  that  the 
note  upon  which  the  judgment  in  that  proceeding  was  ren- 
dered against  him  is  the  note  in  suit  here.  This  appellants, 
as  the  defendants,  had  a  right  to  allege  and  prove. 

It  is  further  contended  by  counsel  for  appellee  that  a  judge 
of  the  circuit  court  can  not  in  vacation  make  such  an  order 
or  judgment  as  that  against  Thomas  J.  Bostwick  set  up  in  the 
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answer,  and  that  this  court  must  take  judicial  notice  that  the 
order  or  judgment,  having  been  made  on  the  18th  day  of 
July,  was  made  by  the  judge  in  vacation. 

In  answer  to  this  it  is  sufficient  to  sav  that  this  court  has 
no  means  of  knowing  that  the  order  or  judgment  was  made 
in  vacation.  The  statute  provides  that  the  circuit  court  of 
Elkhart  county  shall  convene  for  the  spring  or  summer  term 
on  the  fourth  Monday  after  the  sitting  of  the  court  in  La- 
grange county,  on  the  fourth  Monday  of  April,  and  shall 
continue  in  session  for  six  weeks,  and  so  much  longer  as  may 
be  necessary.     Acts  of  1885,  p.  95. 

If  it  were  necessary  that  the  court  should  have  been  in 
open  session  when  the  order  or  judgment  was  made  in  July, 
this  court  would  indulge  the  presumption  that  all  things  were 
regularly  done,  and  hence  that  the  court  was  in  session.  It 
must  not  be  understood  that  we  either  decide  or  intimate  that 
the  judge  can  not  make  such  orders  in  vacation. 

Without  further  extending  this  opinion  upon  this  branch 
of  the  case,  our  judgment  is  that  the  second  paragraph  of  the 
answer  was  sufficient  to  withstand  the  demurrer.  The  court 
below,  therefore,  erred  in  sustaining  the  demurrer. 

That  part  of  the  second  paragraph  of  the  answer  which  is 
material  here  is  as  follows  :  "And  these  defendants  aver  that 
said  note  was  transferred  and  assigned  to  the  plain  tiff  herein 
without  consideration,  and  solely  for  the  purpose  of  suing 
and  collecting  the  same  for  the  benefit  and  use  of  said  Anna 
S.  Bloomer,  who  is  the  real  owner  thereof." 

The  statute  provides  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest.  R.  S.  1881,  sec- 
tion 251. 

The  answer  shows  clearly  that  Anna  8.  Bloomer  is  the 
owner  of  the  note  and  the  real  party  in  interest.  The  plain 
provisions  of  the  statute  can  not  be  avoided.  The  plea  must 
be  held  good.  Sinker  v.  Floyd,  104  Ind.  291  ;  Lawrence  v. 
Long,  18  Ind.  301 ;    Board,  etc.,  v.  Jameson,  86  Ind.  154 ; 


460 


SUPREME  COURT  OF  INDIANA, 


The  Cincinnati,  Hamilton  and  Indianapolis  Railroad  Co.  v.  Clifford. 


Smock  v.  Brush,  62  Ind.  156;  Ctaflin  v.  Dawson,  58  Ind. 
408 ;  Mendenhall  v.  Baylies,  47  Ind.  575. 

The  answer  here  is  different  from  that  in  the  case  of  Hardin 
v.  Helton,  50  Ind.  319.  In  that  case  it  was  not  averred  in 
the  answer,  as  here,  that  the  action  was  being  prosecuted  for 
the  use  and  benefit  of  the  payee,  and  that  the  payee  was  the 
owner  of  the  note. 

It  is  said  by  counsel  for  appellee  that  the  answer  under 
consideration  is  a  plea  in  abatement,  and  is  bad  because  not 
verified.  The  answer  is  not  a  plea  in  abatement,  but  a  plea 
in  bar  of  the  action,  and  hence  need  not  be  verified.  Stole, 
ex  reL,  v.  Ruhlman,  111  Ind.  17. 

For  the  error  of  the  court  in  sustaining  a  demurrer  to  the 
first  and  second  paragraphs  of  the  answer  the  judgment  is 
reversed,  with  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  overrule  the  demurrer. 

Filed  Feb.  28,  1888. 
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No.  12,461. 

The  Cincinnati,  Hamilton  and  Indianapolis  Rail- 
road Company  v.  Clifford. 

Railroad. — Amendment  of  Charter. —  When  Valid, — After  vested  rights  have 
been  acquired,  the  charter  of  a  corporation  can  not  be  so  amended  as 
to  impair  them,  unless  the  power  to  amend  is  expressly  reserved ;  but 
where  the  original  and  amendatory  acts  are  passed  at  the  same  session 
of  the  Legislature,  with  only  a  brief  interval  between,  during  which 
there  is  no  acceptance  of  the  provisions  of  the  original  act  and  do 
rights  are  acquired  thereunder,  the  amendatory  act  is  valid. 

Same. — Failure  to  Complete  Road  Within  Time  Prescribed. — Righto  of  Land- 
Owner. — The  failure  of  a  railroad  company  to  commence  or  complete 
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its  road  within  the  time  prescribed  by  its  charter  is  a  breach  of  a  duty 
owed  to  the  State,  and  does  not  entitle  a  private  citizen,  after  the  road 
has  been  completed  for  a  number  of  years,  to  recover  possession  of  land 
taken  for  a  right  of  way. 

Same. — Remedy  of  Land- Owner. — Law  Governing. — Act  of  Incorporation. — The 
remedy  of  a  citizen  whose  land  has  been  taken  for  railroad  purposes  is 
to  be  sought  under  the  law  in  force  at  the  time  of  the  entry,  and  is  not 
limited  to  the  provisions  of  a  previous  act  under  which  the  railroad 
company  was  incorporated: 

Same. — Trespass.— Damages. — Ejectment.  —  Estoppel.  —  If  the  entry  by  the 
railroad  company  is  unlawful,  it  is  a  trespasser,  and  an  action  for  tres- 
pass may  be  maintained ;  or,  if  the  entry  is  without  right,  and  posses- 
sion is  wrongfully  withheld,  ejectment  will  lie,  unless,  by  some  act  or 
omission,  the  land-owner  has  precluded  himself  from  asserting  his 
right  to  possession. 

Same. — Verdict  in  Ejectment. — Description  of  Land. — Where,  in  an  action 
for  the  possession  of  land,  the  complaint  claims  title  to  one  hundred 
and  twenty  acres,  but  the  other  pleadings  and  the  answers  of  the  jury 
to  interrogatories  show  that  only  a  narrow  strip  is  in  controversy,  a 
verdict  reading  "  We,  the  jury,  find  for  the  plaintiff  and  assess  his 
damages  at  forty-two  dollars,"  is  not  sufficient  to  enable  the  court  to 
render  the  proper  judgment,  and  a  venire  de  novo  should  be  granted,  it 
being  necessary  in  such  a  case,  under  sections  564  and  579,  R.  S.  1881, 
that  the  verdict  should  describe  the  property. 

Judicial  Notice. — Public  Laws. — Ads  of  Incorporation. — The  public  laws 
of  a  State  are  before  its  courts  without  being  pleaded  or  inserted  in  a 
record,  and  to  this  class  belongs  an  act,  declared  to  be  a  public  one,  in- 
corporating a  railroad  company. 

Supreme  Court. — Reversal  of  Judgment. — Evidence  not  in  Record. — If  the 
evidence  is  not  in  the  record,  the  Supreme  Court  will  not  reverse  the 
judgment,  if,  upon  any  supposable  state  of  facts  relevant  to  the  issue, 
the  rulings  of  the  trial  court  were  right. 

Verdict. — Interrogatories. —  Resumptions.  —  No  presumptions  will  be  in- 
dulged in  aid  of  answers  to  interrogatories,  but  reasonable  intendments 
will  be  made  in  favor  of  the  general  verdict,  and,  unless  t^ere  is  an 
irreconcilable  conflict,  judgment  must  go  upon  the  latter. 

From  the  Fayette  Circuit  Court. 

R.  D.  Marshall  and  W.  C.  Forrey,  for  appellant. 

R.  Conner  and  H.  L.  Frost,  for  appellee. 

Elliott,  J. — The  appellee  in  his  complaint  asserts  a  right 
to  the  possession  of  one  hundred  and  twenty  acres  of  land, 
and  avers  that  the  appellant  has  possession  of  it  without 
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right.  The  complaint  seeks  possession  of  the  land,  and  not 
compensation,  except  in  so  far  as  damages  are  an  incident 
of  the  right  of  possession.  The  action  must,  therefore,  be 
treated  as  purely  a  possessory  one,  and  on  that  theory  we 
must  examine  and  decide  all  the  questions  presented  by  the 
record. 

The  second  paragraph  of  the  answer  of  the  appellant 
alleges  that,  on  the  11th  day  of  February,  1848,  the  General 
Assembly  passed  an  act  incorporating  the  Junction  Railroad 
Company  and  authorizing  it  to  construct  a  railroad  from  In- 
dianapolis, Indiana,  to  Hamilton,  Ohio;  that  it  located  its 
road  through  the  appellee's  land  soon  after  the  act  was  passed. 
and,  pursuant  to  the  power  conferred  by  its  charter,  took  a 
strip  of  ground  one  hundred  feet  in  width ;  that  the  Junc- 
tion Railroad  Company  and  the  appellant,  as  its  successor. 
have  since  been  in  possession;  that  the  appellee  had  full 
knowledge  of  the  entry  and  seizure,  and  did  not  file  any 
claim  for  damages,  as  required  by  the  charter  of  the  corpora- 
tion. To  this  answer  the  appellee  replied  these  facts:  Th»* 
General  Assembly,  on  the  15th  day  of  February,  1848,  passel 
an  act  requiring  the  Junction  Railroad  Company  to  com- 
mence the  construction  of  its  railroad  within  four  years  from 
that  date,  and  to  complete  it  within  ten.  Neither  the  Junc- 
tion Railroad  Company  nor  the  appellant,  as  its  successor, 
did  begin  the  construction  of  the  railroad  within  ten  years. 
The  entry  was  not  made  uutil  1867.  'No  compensation  was 
paid  the  appellee  by  either  of  the- corporations. 

The  contention  of  appellant's  counsel  is,  that  the  reply  is 
bad  for  the  reason  that  the  amendatory  act  of  February  loth. 
1848,  is  in  conflict  with  the  Constitution. 

The  general  rule  undoubtedly  is,  that,  after  vested  rights 
have  been  acquired,  the  charter  of  a  corporation  can  not  be 
so  amended  as  to  impair  those  rights,  unless  the  power  to 
amend  or  repeal  is  expressly  reserved.  The  rule  that  a 
charter  granted  to  a  private  corporation  is  a  contract  has  a 
firm  place  in  our  jurisprudence,  and  to  that  rule  courts  must 
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yield.  But,  in  stating  the  general  rule  and  affirming  its 
validity,  we  do  not  decide  the  question  which  here  faces  us. 
An  element  enters  here  not  usually  found  in  the  adjudged 
cases.  The  original  act  and  the  amendatory  act  were  passed 
at  the  same  session  of  the  General  Assembly.  An  interval 
of  only  four  days  elapsed  between  the  adoption  of  the  orig- 
inal act  and  the  adoption  of  the  amendatory  act.  There  was 
no  acceptance  of  the  original  act,  and  no  rights  were,  so  far 
as  tfre  record  discloses,  acquired  under  it  prior  to  the  passage 
of  the  act  amending  it. 

Our  conclusion  upon  this  point  is,  that  where  the  original 
and  amendatory  acts  are  both  passed  at  the  same  session,  with 
an  interval  of  four  days  elapsing  between  them,  and  there  is 
no  acceptance  of  the  provisions  of  the  original  act,  nor  any 
rights  acquired  under  them  during  that  interval,  the  amenda- 
tory act  is  valid. 

The  rule  forbidding  the  amendment  or  repeal  of  charters 
granted  to  private  corporations,  rests  upon  the  theory  that 
vested  rights  will  be  destroyed  and  the  obligations  of  a  con- 
tract impaired  by  the  amendment  or  repeal.  At  the  founda- 
tion of  the  rule  is  the  assumption  that  the  charter  is  a  con- 
tract. With  the  fall  of  this  assumption  falls  the  rule.  This 
assumption  must  fall  unless  there  be  present  the  elements  of 
a  contract.  The  absence  of  these  elements  saps  the  founda- 
tion which  alone  gives  support  to  the  rule.  In  this  case 
those  elements  are  absont. 

Much  older  and  quite  as  well  settled  as  the  rule  prohibit- 
ing the  repeal  of  charters,  is  the  rule  that  private  organiza- 
tions can  not  be  compelled  to  accept  a  charter.  No  association 
can  be  erected  into  a  private  corporation  by  the  act  of  the 
Legislature  alone.  Public  corporations  may  be  erected  by 
the  Legislature  without  the  consent  of  the  corporators ; 
private  corporations  can  not  be  so  created.  Acts  constituting 
an  acceptance  must  be  performed  before  the  act  of  the  Leg- 
islature is  transformed  into  a  contract.     Until  there  is  an  ac- 
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ceptance,  either  by  express  words  or  by  conduct,  the  act  of 
the  Legislature  is  nothing  more  than  a  mere  proposition. 

Through  all  the  law  of  contracts  runs  the  principle  that  a 
proposition  may  be  modified  or  withdrawn  before  it  is  ac- 
cepted. This  principle  applies  to  propositions  from  the  sov- 
ereign as  well  as  from  the  citizen.  In  support  of  our  con- 
clusion we  refer  to  State,  ex  reL,  v.  Dawson,  16  Ind.  40; 
Field  Corp.,  section  30. 

We  are,  however,  unable  to  find  any  principle  upon  which 
the  appellee  can  take  advantage  of  the  failure  of  the  corpo- 
ration to  commence  or  complete  its  road  within  the  time  pre- 
scribed, by  the  act  of  February  15th,  1848.  The  lapse  of 
time  and  the  intervention  of  other  rights  than  those  of  the 
corporation,  make  it  doubtful  whether  the  State  could  take 
away  the  corporate  rights  of  the  successor  of  the  original 
corporation ;  but  however  this  may  be,  a  private  citizen  can 
not  accomplish  that  object  by  a  possessory  action.  It  was 
more  than  thirty  years  after  the  expiration  of  the  time  fixed 
for  the  completion  of  the  railroad  before  the  right  of  the  appel- 
lant was  assailed.  We  are  entirely  clear  that  the  appellee,  at 
least,  can  not  avail  himself  of  the  failure  of  the  corporation 
to  complete  its  railroad,  and  wrest  from  it  the  possession  of 
the  strip  of  land  occupied  by  it  for  the  purpose  of  maintain- 
ing and  operating  its  railroad.  Even  had  there  been  no 
acquiescence  on  the  part  of  the  appellee  or  the  State,  the 
former  could  not  have  availed  himsjelf  of  the  failure  of  tie 
corporation  to  perform  its  duty.  That  duty  was  owing  to 
the  State,  and  not  to  individuals,  and  the  State  alone  has  a 
right  to  enforce  that  duty  or  sue  for  its  breach.  It  would  be 
subversive  of  principle  and  productive  of  great  evil  to  per- 
mit private  citizens  to  recover  possession  of  land,  and  thus 
break  the  line  of  a  railroad  engaged  in  the  public  service, 
upon  the  ground  that  the  corporation  had  not  done  what  the 
law  required  it  to  do,  unless  what  it  was  required  to  do  af- 
fected private  rights.     Principle  and  authority  are  against  the 
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appellee  upon  this  point.  Logan  v.  Vernon,  etc,,  R.  R.  Co.,  90 
Ind.  552,  and  cases  cited ;  Jussen  v.  Board,  etc.,  95  Ind.  567. 

It  would  be  strange,  indeed,  if  a  citizen  could  bring  an  ac- 
tion in  ejectment,  and,  upon  the  ground  that  the  corporation 
had  not  performed  a  duty  due  from  it  to  the  State,  wrest  from 
it  a  strip  of  ground  forming  part  of  its  roadway,  and  acquired 
by  it  under  color  of  authority  conferred  by  its  charter. 

Our  argument,  it  is  true,  proceeds  upon  the  assumption  that 
the  duty  enjoined  by  the  amendatory  act  was  owing  to  the 
State ;  but  the  assumption  is  so  plainly  just  that  it  can  not  be 
controverted.  All  that  need  be  done  to  establish  it  is  to  af- 
firm, what  no  one  will  deny,  that,  so  far  as  concerned  any 
private  rights,  except  those  of  the  corporation,  the  Legis- 
lature might  at  any  time  have  relieved  the  corporation  from 
the  duty,  enjoined  by  that  act, of  completing  its  road  within 
ten  years  from  the  passage  of  the  law.  If  it  could  do  this, 
then  it  is  perfectly  clear  that  no  citizen  had  any  private  right 
that  could  constitute  the  foundation  of  an  action,  for,  if  he 
had,  the  Legislature  could  not  take  it  from  him.  Doubtless, 
private  rights  may  be  granted  land-owners  by  a  corporate 
charter,  but  no  such  rights  are  created  by  the  amendatory  act 
of  February  15th,  1848. 

The  reply  is  not  made  good  by  the  allegation  that  neither 
the  appellant  nor  its  predecessor  began  the  construction  of  a 
railroad  within  four  years  after  the  passage  of  the  amendatory 
act ;  nor  is  it  made  good  by  the  allegation  that  the  railroad 
was  not  constructed  within  ten  years  from  that  time.  But 
we  think  it  may  be  sustained  on  other  grounds. 

The  answer  pleads  as  a  defence  the  failure  of  the  appellee 
to  demand  compensation  in  the  manner  prescribed  by  the 
charter  of  the  Junction  Railroad  Company.  This  is  the  theory 
of  the  pleading.  There  is  no  claim  of  license,  nor  any  claim 
that  compensation  was  paid  ;  the  sole  claim  is,  that  there  can 
be  no  recovery  because  the  land-owner  did  not  file  his  claim 
Vol.  113.— 30 
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for  compensation  with  the  secretary  of  the  corporation,  as  the 
special  charter  provided. 

We  are  strongly  impressed  with  the  belief  that  the  answer 
is  bad,  for  we  can  not  perceive  upon  what  principle  a  right 
of  entry  could  accrue  before  payment  or  tender  of  compen- 
sation. This,  as  it  seems  to  us,  was  a  condition  precedent, 
which  it  was  beyond  the  legislative  power  to  exempt  the  cor- 
poration from  performing.  But,  waiving  the  question  of  the 
sufficiency  of  the  answer,  and,  for  the  purpose  of  this  dis- 
cussion, conceding  its  sufficiency,  we  adjudge  the  reply  to  be 
good.  We  rest  our  conclusion  on  the  fact  that  the  reply  avers 
that  there  was  no  entry  until  1867.  So  far  as  the  remedy  is 
concerned,  the  law  then  in  force  rules-the  case.  The  prin- 
ciple is  well  settled  that  a  remedy  may  at  any  time  be  changed 
by  the  Legislature.  A  change  in  the  form  of  the  remedy  is 
not  an  encroachment  upon  a  vested  right,  for  the  plain  reason 
that  no  one  can  have  a  vested  right  in  a  remedy.  In  this 
instance  there  was  a  change,  both  by  the  Legislature  and  by 
the  Constitution  of  1851,  in  the  form  of  the  remedy.  Indeed, 
it  may  well  be  doubted  whether,  unde*  the  present  Consti- 
tution, there  can  be  a  special  remedy  where  the  right  is  a 
general  one.  It  is,  however,  only  necessary  for  us  to  decide 
that  there  was  a  change  in  the  remedy,  and  that  the  Legis- 
lature had  the  constitutional  power  to  make  this  change. 

In  Maynes  v.  Moore,  16  Ind.  116,  the  court  quoted  with 
approval  Judge  Story's  statement  that  "  No  one  will  doubt 
that  the  Legislature  may  vary  the  nature  and  extent  of  rem- 
edies, so  always  that  a  substantial  remedy  exists."  In  many 
cases  this  rule  has  been  asserted  and  enforced.  By  other 
courts  it  is  recognized,  and  by  them  it  has  been  applied  to 
such  cases  as  this.  McCrea  v.  Port  Royal  R.  R.  Co.,  3  South 
C.  381  (16  Am.  R.  729) ;  Baltimore,  etc.,  R.  R.  Oo.  v.  Nesbit, 
10  How.  (U.  S.)  395;  Spring  Valley  Water  Works  Oo.  v. 
Schottler,  110  U.  S.  347;  Long's  Appeal,  87  Pa.  St.  114; 
United  Companies  v.  Weldon,  47  N.  J.  59  (54  Am.  R.  114). 

If  the  appellee,  under  the  law  as  it  existed  at  the  time  of 
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the  entry  on  his  land,  had  a  right  to  sue  for  possession,  the 
provision  in  the  charter  of  1848  ceased  to  be  exclusive,  even 
if  it  ever  possessed  that  character.  The  remedy  at  the  time 
the  entry  was  made  may  be  invoked,  for  it  was  then  that  the 
cause  of  action  accrued.  The  law  then  in  force  authorize^ 
an  action  for  possession.  The  law  as  it  then  was,  and  still 
is,  may  be  thus  stated :  Where  a  railroad  corporation  enters 
upon  land  without  right,  it  is  a  trespasser,  and  an  action  may, 
if  seasonably  prosecuted,  be  maintained  against  it  to  recover 
damages  resulting  from  the  trespass.  If  the  entry  is  with- 
out right,  and  possession  is  wrongfully  withheld,  an  action 
for  possession  will  lie,  unless,  by  some  act  of  some  omission, 
the  land-owner  has  precluded  himself  from  asserting  his  right 
to  possession. 

The  counsel  for  appellant  are,  therefore,  in  error  in  assum- 
ing that  the  only  remedy  of  the  land-owner  is  that  given  by 
statute.  He  is  not  confined  to  that  remedy,  but,  in  the  proper 
case,  may  prosecute  an  action  for  damages  or  for  possession. 
Indiana,  etc.,  R.  W.  Co.  v.  Allen,  post,  p.  581,  and  oases 
cited ;  Indiana,  etc.,  R.  W.  Co.  v.  Allen,  ante,  p.  308 ;  Mid- 
land R.  W.  Co.  v.  Smith,  ante,  p.  233;  Pittsburgh,  etc.,  R. 
W.  Co.  v.  Swinney,  97  Ind.  586,  and  authorities  cited. 

The  general  right  to  maintain  ejectment  exists  in  all  such 
cases,  but  it  is  a  right  that  may  be  lost  by  acquiescence,  and, 
perhaps,  in  other  ways. 

The  appellee's  counsel  insist  that  we  can  not  consider  the 
questions  sought  to  be  presented  on  the  instructions,  because 
the  evidence  is  not  in  the  record.  In  support  of  this  gen- 
eral proposition,  it  is  said  that  the  act  of  1848  is  not  in  the 
bill  of  exceptions,  although  referred  to  by  the  bill.  This 
position  is  not  tenable.  That  act  is  declared  to  be  a  public 
one,  and  there  was,  therefore,  no  necessity  for  incorporating 
it  in  the  bill  of  exceptions.  The  public  laws  of  a  State 
are  before  its  couits  without  being  pleaded  or  inserted  in  a 
record. 

A  much  more  formidable  reason,  however,  is  adduced  in 
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.support  of  this  general  position,  and  authorities  are  cited  that 
sustain  it.  We  are  referred  to  the  record  showing  that  an 
■exhibit  was  introduced  in  evidence,  and  it  is  also  shown  that 
this  exhibit  is  not  in  the  bill  of  exceptions.  We  can  not 
ignore  the  fact  that  there  was  an  exhibit  put  in  evidence,  for 
the  record  expressly  declares  that  it  was;  nor  can  we  over- 
look the  fact,  so  strongly  pressed  upon  our  attention,  that 
the  exhibit  thus  made  an  instrument  of  evidence  is  not  prop- 
erly in  the  record.  If  it  had  not  been  put  in  evidence, 
although  referred  to  by  the  witnesses,  a  different  question,  re- 
quiring a  different  ruling,  would  be  presented,  but  it  was  put 
in  evidence.  It  is  true  that  there  is  an  exhibit  attached  to 
the  record,  but  it  is  not  in  the  bill,  nor  is  provision  made  for 
it  by  the  words  "  here  insert ; "  it  only  appears  as  a  paper 
attached  to  the  record,  and  appears,  too,  after  the  certificate 
of  the  clerk.  The  authorities  settle  this  question  against  the 
appellant,  and  we  must  yield  to  them.  Irwin  v.  Smith,  72 
Ind.  482,  and  cases  cited,  pp.  488,  489 ;  Chambers  v.  Butcher, 
82  Ind.  508;  Sanders  v.  Farrell,  83  Ind.  28,  and  cases  cited; 
Brehm  v.  State,  90  Ind.  140;  Cincinnati,  etc.,  jR.  R.  Co.  v. 
Butler,  103  Ind.  31,  36;  Marshall  v.  State,  ex  rel.t  107  Ind. 
173,  176. 

We  can  not  say  that  the  instructions  were  not  proper  under 
a  state  of  facts  relevant  and  material  under  the  pleadings, 
and  we  can  not,  in  the  absence  of  the  evidence,  examine 
them  for  any  other  purpose.  It  has  long  been  the  rule  in  this 
State,  that  if  the  evidence  is  not  in  the  record  the  court 
will  not  reverse,  if,  upon  any  supposable  state  of  facts  rele- 
vant to  the  issue,  the  rulings  of  the  court  were  right.  Hunt 
v.  Adamson,  2  Ind.  641 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Rowan, 
104  Ind.  88,  and  cases  cited. 

The  claim  of  appellant  that  it  is  entitled  to  judgment  on 
the  answers  of  the  jury  to  interrogatories  can  not  be  sus- 
tained. It  is  well  settled  that  the  judgment  must  go  upon 
the  general  verdict  and  not  upon  the  answers,  unless  there  is 
an  irreconcilable  conflict  between  them.     It  is  equally  well 
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settled  that  no  presumptions  will  be  indulged  in  aid  of  the 
answers,  but,  on  the  contrary,  that  reasonable  intendments 
will  be  made  in  favor  of  the  general  verdict.  City  of  Green- 
field v.  State,  ex  reL,  post,  p.  597,  and  cases  cited ;  Rice  v. 
City  of  Evansville,  108  Ind.  7,  and  cases  cited. 

If  the  answers  of  the  jury  showed  that  the  appellee  had 
acquiesced  in  the  occupancy  and  use  of  his  land  for  a  con- 
siderable period,  and  until  after  the  public  had  acquired  rights, 
we  should  hold  that  he  could  not  maintain  this  action,  In- 
diana.  etc.,  R.  W.  Co.  v.  Allen,  supra,  and  cases  cited;  Mills 
Eminent  Domain,  140.  But  the  answers  do  not  show  that 
there  was  ever  any  railroad  constructed  on  the  appellee's 
land  ;  much  less  do  they  show  any  acquiescence.  It  is  true 
that  they  show  that  a  survey  was  made,  but  it  is  well  settled 
that  an  entry  for  that  purpose  does  not  entitle  the  owner  to 
maintain  an  action.  From  such  an  entry  no  right  of  action 
accrues.  Mills  Eminent  Domain  (2d  ed.),  section  36.  But 
if  they  did  show  an  entry  it  would  not  be  enough,  for  it  must 
further  be  shown  that  there  was  a  use  and  an  acquiescence* 
It  is  true,  also,  that  the  answers  show  the  use  of  lands  near 
those  of  the  appellee,  but  they  show  no  such  use  of  appel- 
lee's land. 

The  truth  is,  that  the  interrogatories  were  framed  upon  the 
theory  that  the  failure  to  demand  compensation  in  the  man- 
ner prescribed  by  the  act  of  1848  deprived  the  appellee  both 
of  his  land  and  his  right  to  compensation,  and  the  answers, 
elicited  do  not  state  facts  sustaining  the  theory  of  acquiescence 
now  put  forward  by  the  appellant's  counsel.  If  the  original 
theory  had  been  sound,  the  answers  might  have  been  of 
benefit  to  the  appellant,  but  it  is  not,  and  the  answers  do  not 
sustain  the  theory  now  advanced. 

The  verdict  of  the  jury  reads  thus  :  "We,  the  jury,  find 
for  the  plaintiff1,  and  assess  his  damages  at  forty-two  dollars/'' 
The  appellant's  counsel  insist  that  this  verdict  is  insufficient,, 
and  that  the  motion  for  a  venire  de  novo  should  have  been 
sustained.     We  so  hold. 
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There  is  some  conflict  in  the  authorities  as  to  whether  the 
verdict  should  describe  the  property  in  ordinary  possessory 
actions.  Sedgwick  &  Wait  Trial  of  Title  to  Laud,  sections 
497,  498. 

We  do  not,  however,  enter  this  field  of  conflict,  for  the 
reason  that  the  case  before  us  presents  unusual  features.  The 
complaint  claims  title  to  one  hundred  and  twenty  acres  of 
land,  but  the  other  pleadings  show  that  only  a  narrow  strip 
is  in  controversy.  This  appears,  also,  from  the  answers  to 
interrogatories.  It  was  legally  impossible,  therefore,  for  the 
court  to  render  the  proper  judgment,  and  a  verdict  not  suf- 
ficient for  this  purpose  must  be  set  aside.  The  code  provides 
that  the  judgment  "must  be  in  conformity  to  the  verdict," 
and  that  it  *  shall  specify  clearly  the  relief  granted."  Sec- 
tions 564,  579,  #.  S.  1881.  In  a  case  like  this,  these  re- 
quirements of  the  law  can  not  be  carried  into  effect  unless 
the  verdict  describes  the  property. 

This  objection  is  not  answered  by  the  cases  which  hold  that 
where  the  defendant  appears  and  answers  he  admits  that  he 
was  in  possession  of  the  land  claimed.  Holman  v.  Elliott,  86 
Ind.  231 ;    Voltz  v.  Xewbert,  17  Ind.  187. 

These  cases  simply  enforce  a  plain  statutory  provision,  but 
they  do  not  meet  the  question  here  presented.  The  question 
here  is:  What  must  the  verdict  contain  in  order  to  enable 
the  court  to  pronounce  judgment  upon  it?  In  pronouncing 
judgment,  the  court  must  look  to  the  pleadings  and  other  parts 
of  the  record  as  well  as  to  the  verdict,  and  unless  the  verdict 
authorizes  the  court  to  specify  the  relief  granted  it  can  not 
be  sufficient.  We  are  unable  to  perceive  how  it  is  possible 
to  specify  the  relief  which  the  record  requires,  without  a  more 
definite  verdict. 

The  provision  of  the  code  referred  to  in  the  cases  cited 
does  not,  in  reality,  apply  directly  to  the  verdict,  although  it 
may  do  so  incidentally,  for  it  simply  declares  that  "  Where 
the  defendant  makes  defence,  it  shall  not  be  necessary  to 
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prove  him  in  possession  of  the  premises."  R.  S.  1881,  sec- 
tion 1056.  This  provision  applies  directly  to  the  evidence, 
and  it  is  only  by  construction  that  it  can  be  made  to  do  more. 
We  do  not  believe  any  principle  will  justify  us  in  extending 
it  beyond  matter  of  evidence  in  such  a  case  as  that  before  us, 
if,  indeed,  it  be  proper  to  do  so  in  any  case. 

One  great  requisite  of  a  judgment  in  an  action  for  the  pos- 
session of  laud  is,  that  the  description  shall  be  so  specific  as 
to  enable  the  sheriff  to  put  the  plaintiff  in  possession.  Loard 
v.  Philips,  4  Sneed  (Tenn.),  565.  It  is  difficult  to  perceive 
how  a  judgment  could  be  framed  upon  a  verdict  such  as  that 
before  us  that  would  enable  the  sheriff  to  do  this,  and  if  no 
such  judgment  can  be  framed,  then  the  verdict  must  be  de- 
fective, for  the  judgment  must  follow  the  verdict. 

We  can  see  no  escape  from  the  conclusion  that  the  verdict, 
as  the  record  presents  this  particular  case,  is  radically  de- 
fective. 

Judgment  reversed,  with  instructions  to  sustain  the  motion 
for  a  venire  de  novo. 

Filed  Feb.  28, 1888. 


No.  14,192. 

Taylor  v.  The  State. 

Criminal  Law. —  Indictment. —  Signing. —  Deputy  Prosecuting  Attorney. — 
While,  under  section  1669,  R.  S.  1881,  indictraentsshould  be  signed  by 
the  prosecuting  attorney,  yet  if  an  indictment  be  signed  by  the  deputy 
prosecuting  attorney,  it  will  be  presumed  on  appeal,  in  the  absence  of 
any  showing  to  the  contrary,  that  a  sufficient  reason  existed  therefor, 
and  the  judgment  will  not  be  reversed. 
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I  -^  -        -  -         _ 

Intoxicating  Liquor.— Sale  to  Minor. — Proof  of  Kind  of  Liquor  Sold. — In- 
dictment and  conviction  for  selling  intoxicating  liquor,  viz.,  blackberry 
wine,  to  a  minor.  The  prosecuting  witness,  who  did  not  know  blackberry 
wine  from  blackberry  brandy,  testified  that  he  asked  for  the  former,  and 
that  the  defendant,  without  saying  anything,  put  a  glass  and  bottle  upon 
the  counter,  and  the  witness  filled  the  glass  and  drank  its  contents.  It 
is  claimed  that  the  specific  kind  of  liquor  sold  is  not  shown. 

Held,  that,  as  the  liquor  was  intoxicating,  it  will  be  presumed  for  the  pur- 
poses of  this  case  that  the  biiYer  obtained  the  kind  asked  for. 

From  the  Lake  Circuit  Court. 

J.  B.  Peter 8on}  for  appellant. 

L.  T.  ATichener,  Attorney  General,  and  J.  H.   Gilleti,  for 

the  State. 

Mitchell,  C.  J. — The  grand  jury  in  and  for  the  county 
of  Lake  returned  an  indictment  into  the  Lake  Circuit  Court, 
in  which  they  presented  George  Taylor  for  having  unlaw- 
fully sold  intoxicating  liquor  to  one  Charles  Scherer,  a  mi  nor. 
The  indictment  was  signed  by  "  Thaddeus  8.  Fancher,  deputy 
prosecuting  attorney. "  It  is  insisted  that  the  court  erred  in 
overruling  a  motion  to  quash,  because  the  indictment  was 
not  signed  by  the  prosecuting  attorney,  as  required  by  sec- 
tion 1669,  R.  S.  1881. 

In  Hamilton  v.  State,  103  Ind.  96,  it  is  said  to  be  an 
open  question  in  this  State  whether  the  failure  of  the  prose- 
cuting attorney  to  sign  an  indictment  would  constitute  such 
a  defect  or  imperfection  as  would  tend  to  prejudice  the  sub- 
stantial rights  of  the  defendant  upon  the  merits  of  the  cause. 

The  statute  above  mentioned  requires  that  indictments  be 
signed  by  the  prosecuting  attorney,  and  it  provides  further — 
section  1670 — that  if  the  prosecuting  attorney  have  neglected 
to  sign  his  name,  the  court  must  cause  him  to  sign  it  in  the 
presence  of  the  jury.  It  would  seem,  therefore,  that  indict- 
ments should  have  the  sanction  of  the  prosecuting  attorney, 
as  well  as  that  of  the  foreman  of  the  grand  jury,  and  ac- 
cordingly it  was  held  in  Heacock  v.  State,  42  Ind.  393,  where 
the  indictment  was  not  signed  by  the  prosecuting  attorney, 
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or  any  one  in  his  behalf,  that  a  motion  to  quash  should  have 
been  sustained.  Vanderkarr  v.  State,  61  Ind.  91.  The  point 
was  made  in  Dukes  v.  State,  11  Ind.  557.  In  that  case  the 
duly  elected  prosecuting  attorney  failed  to  attend  the  sitting 
of  the  court,  and  the  indictment  was  signed  by  a  prosecutor 
especially  appointed  to  prosecute  that  case.  After  intimating 
that  the  failure  of  the  prosecuting  attorney  to  sign  an  in- 
dictment would  not  vitiate  it,  if  duly  returned  and  authen- 
ticated by  the  grand  jury,  the  court  held  the  objection  not 
well  taken.  In  the  present  case,  the  -indictment  was  signed 
by  the  deputy  prosecuting  attorney  in  his  own  name,  and 
while  the  better  practice,  doubtless,  would  be  for  a  deputy  to 
sign  the  name  of  his  principal,  it  can  not  be  said,  in  view  of 
the  statute,  that  because  the  deputy  signed  his  own  name  as 
deputy  prosecuting  attorney  such  an  imperfection  exists  as 
justifies  a  reversal  of  the  judgment. 

The  indictment  having  been  verified  by  the  signature  of  a 
deputy  prosecuting  attorney,  an  officer  who  is  required  to  act 
under  an  official  oath,  we  may  well  presume  that  some  suf- 
ficient reason  appeared  to  the  court  into  which  the  indictment 
was  returned  for  the  absence  of  the  name  of  the  prosecuting 
attorney.     Maxwell  Crim.  Procedure,  74. 

The  objection  to  the  indictment  is  merely  formal,  and  re- 
lates to  the  manner  in  which  it  is  signed  rather  than  that  it  is 
not  signed  at  all.  The  case  falls  fairly  within  the  ruling  in 
Knight  v.  State,  84  Ind.  73. 

On  the  appellant's  behalf  it  is  contended  that  the  evidence 
fails  to  support  the  finding  of  guilty,  in  that  it  fails  to  show 
the  specific  kind  of  liquor  sold.  The  charge  was  the  sale  of 
one  gill  of  intoxicating  liquor,  to  wit,  blackberry  wine. 

The  prosecuting  witness  testified  that  he  went  into  the 
saloon  in  which  the  defendant  was  employed  and  called  for  a 
drink  of  blackberry  wine.  The  appellant,  without  saying 
anything,  set  a  glass  and  bottle  upon  the  counter.  The  wit- 
ness filled  the  glass  and  drank  tKc  liquor  from  it,  and  paid  five 
cents.     He  testified  that  he  could  not  tell  blackberry  brandy 
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from  blackberry  wine.  The  witness  having  asked  for  black- 
berry wine,  whatever  he  may  have  received,  since  there  is  do 
dispute  but  that  it  was  intoxicating  liquor,  it  will  be  presumed 
for  the  purposes  of  this  case  that  he  obtained  the  kind  of 
liquor  asked  for. 

There  was  no  error.    The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  29, 1888. 


Xo.  12,865. 

Fisher  t\  Fisher. 

Promissory  Note. —  Want  of  Consideration. — General  Plea  of. — In  an  action 
upon  a  promissory  note,  a  general  plea  that  the  note  "  was  given  with- 
out any  consideration  whatever"  constitutes  a  good  defence. 

Same. — Illegal  Consideration.— Facta  Showing  Must  be  Pleaded. — Where  the 
maker  pleads  that  the  note  sued  on  was  given  upon  an  illegal  consid- 
eration, he  must  state  all  the  facts  which  constituted  the  consideration 
and  which  rendered  it  illegal. 

Same. —  Contract  for  Future  Delivery  of  Commodity. — Margins. — If  a  commod- 
ity is  bought  for  actual  future  delivery,  the  fact  that  the  parties  are 
required  to  deposit  a  margin,  as  the  market  may  demand,  to  secure  the 
delivery  of  the  commodity  or  the  payment  of  the  purchase  price,  as  the 
case  may  be,  does  not  vitiate  the  contract. 

Same. — Insufficient  Plea  of  Illegal  Considemlum. — An  answer  that  the  note 
sued  on  was  given  for  an  illegal  consideration,  in  that  the  only  consid- 
eration therefor  was  the  payment  of  margins  on  wheat  that  had  never 
been  delivered  to  the  defendant  by  the  plaintiff,  or  by  any  one  for  him, 
is  bad  for  want  of  sufficient  facts. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner  and  J".  I.  Dille,  for  appellant. 
J.  C.  Br  any  an,  M.  L.  Spencer  and  W.  A.  Branyany  for  ap- 
pellee. 
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Howk,  J. — This  was  a  suit  by  appellant,  Frank  I.  Fisher, 
as  plain  tiff,  against  appellee,  Tillman  H.  Fisher,  as  defend- 
ant, upon  a  promissory  note  for  $464.35,  dated  July  1st,  1877, 
and  alleged  to  be  due  and  unpaid. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  defendant,  and,  over  plaintiff's  motions 
for  a  new  trial  and  in  arrest,  it  was  adjudged  that  he  take 
nothing  by  his  suit,  and  that  defendant  recover  his  costs. 

Errors  are  assigned  here  by  plaintiff  which  call  in  question 
the  overruling  of  his  separate  demurrers  to  the  first  and  sec- 
ond paragraphs  of  defendant's  answer,  (2)  his  motion  for  a 
new  trial,  and  (3)  his  motion  in  arrest  of  judgment. 

In  the  first  paragraph  of  his  answer  defendant  averred, 
among  other  things,  "  that  the  said  note  was  given  without 
any  consideration  whatever."  Of  this  paragraph  of  answer 
plaintiff's  counsel  say :  "  It  might  be  good  if  the  facts  were 
properly  pleaded,  but  they  are  so  meager  that  we  believe  the 
paragraph  is  insufficient."  The  averment  we  have  quoted, 
of  itself,  constitutes  a  good  defence  to  the  note  in  suit,  and 
makes  the  paragraph  of  answer  amply  sufficient  to  withstand 
plaintiff's  demurrer  thereto.  In  an  action  upon  an  executory 
contract,  such  as  is  the  case  under  consideration,  it  has  been 
uniformly  held  by  this  court  that  a  general  plea  to  the  effect 
that  such  contract  was  made  or  given  without  any  consider- 
ation whatever,  constitutes  a  good  and  sufficient  defence  in 
bar  of  the  action.  Webster  v.  Parker,  7  Ind.  185;  Billan 
v.  Hercklebrathy  23  Ind.  71 ;  Bush  v.  Brown,  49  Ind.  573 ; 
Moore  v.  Boyd,  95  Ind.  134. 

Plaintiff's  demurrer  to  the  first  paragraph  of  answer  was 
correctly  overruled. 

In  the  second  paragraph  of  his  answer  defendant  admitted 
his  execution  of  the  note  in  suit,  but  he  averred  that  such 
note  was  given  for  an  illegal  consideration,  in  this,  that  the 
only  consideration  for  such  note  was  the  payment  of  margins 
on  wheat  that  had  never  been  delivered  to  defendant  by  plain- 
tiff, or  by  any  one  for  him,  and  that  no  other  consideration 
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of  an  v  other  kind  entered  into  such  note.  Wherefore  defendant 
said  that  the  note  sued  on  was  voidable,  and  he  asked  that  the 
same  be  cancelled,  and  that  he  have  judgment  for  his  costs. 

We  are  of  opinion  that  the  facts  stated  by  defendant  in  the 
second  paragraph  of  his  answer,  the  substance  of  which  we 
have  given,  were  not  sufficient  to  show  that  the  consideration 
of  the  note  in  suit  was  illegal,  and  that  plaintiff's  demurrer 
to  such  paragraph  ought  to  have  been  sustained.  In  this 
State  it  is  settled  law  that  a  promissory  note,  whethef  ne- 
gotiable under  the  law  merchant  or  assignable  under  the  pro- 
visions of  our  statute,  imports  a  sufficient  consideration,  and 
in  a  complaint  thereon  the  consideration  of  the  note  need  not 
be  averred.  Section  5501,  R.  S.  1881 ;  Tibbetts  v.  Thakhtr, 
14  Ind.  86;  Durland  v.  Pitcaim,  51  Ind.  426;  Louisvilk, 
etc.,  R.  W.  Co.  v.  Caldwell,  98  Ind.  245. 

Where,  therefore,  in  an  action  upon  a  promissory  note,  the 
maker  thereof  pleads  in  bar  of  the  action  that  the  note  sued 
on  was  given  upon  an  illegal  consideration,  he  must  state  My 
and  clearly  in  his  plea  or  answer  all  the  facts  which  entered 
into  and  constituted  the  consideration  of  such  note,  and 
which  rendered  such  consideration  illegal;  otherwise,  such 
plea  or  answer  must  be  held  bad  on  demurrer  thereto  for  the 
want  of  sufficient  facts.  In  such  case,  it  is  not  enough  to 
stigmatize  the  consideration  of  the  note  as  illegal  to  allege, 
as  defendant  does  in  the  second  paragraph  of  his  answer, 
"  that  the  only  consideration  for  such  note  was  the  payment 
of  margins  on  wheat  that  had  never  been  delivered  to  de- 
fendant by  plaintiff,  or  by  any  one  for  him."  The  payment 
of  margins  on  wheat  may  have  been,  and,  perhaps,  was,  an 
inadequate  consideration  for  the  note  in  suit ;  but  whether 
such  consideration  was,  or  was  not,  illegal,  depended  for  its 
determination  upon  facts  which  were  not  apparent,  and  which 
defendant  had  failed  to  allege  in  the  second  paragraph  of  hid 
answer. 

For  aught  that  was  alleged  to  the  contrary  in  the  second 
paragraph  of  answer,  it  might  well  have  been  that  the  wheat 
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therein  mentioned,  upon  which  the  "  margins  "  were  paid  for 
which  the  note  in  suit  was  given,  was  to  be,  and  was  in  fact, 
delivered  to  some  third  person  at  defendant's  request;  or  that, 
if  such  wheat  was  to  be  delivered  to  defendant,  he  had  pre- 
vented suck  delivery  thereof  by  his  refusal  to  receive  such 
wheat;  or  that  the  wheat  "  had  never  been  delivered  to  de- 
fendant by  plaintiff"  because  the  time  for  such  delivery  had 
not  yet  arrived. 

In  Whitesides  v.  Hunt,  97  Ind.  191,  after  an  exhaustive 
examination  of  the  question  which  defendant  intended  and 
attempted  to  present  by  the  second  paragraph  of  his  answer 
herein,  it  was  held,  substantially,  that  where  any  commodity 
is  bought  for  future  delivery,  without  regard  to  the  form  of 
the  contract,  if  the  parties  mutually  understand  and  intend 
that  the  purchaser  shall  pay  for,  and  the  seller  shall  deliver, 
the  commodity  sold  at  the  maturity  of  the  contract,  the  trans- 
action is  legal  and  valid;  and  the  fact  that  the  purchaser  is 
required  to  deposit  a  margin,  and  to  increase  the  same  at  any 
time  the  market  may  require  it,  to  secure  the  payment  of  the 
purchase  price  at  maturity,  or  that  the  seller  shall  deposit  a 
margin,  and  increase  the  same  like  the  purchaser,  to  secure  the 
delivery  of  the  commodity  sold  at  maturity,  does  not,  and 
will  not,  vitiate  such  contract. 

We  are  of  opinion  that  the  facts  stated  by  defendant  in  the 
second  paragraph  of  his  answer  in  the  case  in  hand  are  not 
sufficient  to  show  that  the  note  in  suit  was  given  upon  an 
illegal  consideration,  and  that  the  court  below  erred  in  over- 
ruling plaintiff 's  demurrer  to  such  paragraph  of  answer. 

For  this  error  the  judgment  below  must  be  reversed,  and, 
therefore,  we  need  not  now  consider  or  decide  any  question 
arising  under  the  alleged  error  of  the  court  in  overruling 
plaintiff's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
second  paragraph  of  answer,  and  for  further  proceedings,  etc. 

Filed  Feb.  28,  1888. 
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No.  13,081. 

iis~»  The  State,  ex  rel.  Dorman,  v.  Fitch  et  al. 


\ll  Si  Guardian  and  Ward.— Rigid  of  Creditor  to  Sue  on  Bond. —  Statute  C<m- 

strued. — Under  section  2527,  K.  S.  1881,  construed  in  connection  with 
section  2458,  a  creditor  of  a  ward's  estate,  when  his  interests  have  been 
injuriously  affected  by  the  misconduct  of  the  guardian,  may  sue  on  the 
latter's  bond  for  any  of  the  causes  for  which  an  executor  or  adminis- 
trator may  be  sued  on  his  bond,  as  specified  in  the  section  la&t  men- 
tioned. 

Same. — Allowance  of  Claim. — The  fact  that  a  guardian  reported  to  the  coort 
having  jurisdiction  of  his  trust  that  the  claim  of  a  creditor  was  a  valid 
and  subsisting  claim  against  the  estate  of  his  ward,  is,  as  to  such  guar- 
dian and  the  sureties  on  his  bond,  the  equivalent  of  a  formal  allowance 
of  the  claim  by  the  court. 

PLEADING. — Demuner. — Omission  from  Record.— Supreme  CourL — -Rnatfia.— 
Where  a  demurrer  was  filed  to  a  pleading  and  overruled,  but  is  not  in 
the  record  on  appeal,  it  will  be  presumed  that  it  was  properly  overruled; 
but  where  a  demurrer  which  is  not  iu  the  record  was  sustained,  and 
there  are  no  other  defects  in  the  record  to  interfere  with  such  a  proceed- 
ing, the  Supreme  Court  will  consider  the  sufficiency  of  the  pleading  to 
which  the  demurrer  was  addressed  and  decide  whether  it  was  substan- 
tially defective  in  any  respect. 

Same. —  Complaint. — Sufficient  for  Nominal  Damages  Only, — Reversal  of  Judg- 
ment— When  a  demurrer  has  been  sustained  to  a  complaint,  the  judg- 
ment will  not  be  reversed  if  such  complaint  only  states  facts  entitling 
the  plaintiff  to  merely  nominal  damages. 

From  the  Dearborn  Circuit  Court. 

j\T.  S.  Givan,  for  appellant. 
C.  F.  Hayes,  for  appellees. 

Niblack,  J. — On  the  30th  day  of  December,  1881,  George 
B.  Fitch,  one  of  the  appellees,  was,  by  the  Dearborn  Circuit 
Court,  appointed  guardian  of  one  Omer  T.  Hayes,  an  habit- 
ual drunkard,  and  accordingly  executed  a  bond  as  such 
guardian,  conditioned  in  the  usual  form,  with  DeWitt  C. 
Fitch  and  Isaac  Haves  as  his  sureties.  He  inimediatelv  en- 
tered  on  the  duties  of  the  trust  thus  imposed  upon  him,  and 
took  possession   of  the  property,  both  real  and  personal, 
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which  belonged  to  his  ward.  Afterwards,  at  the  request  of 
the  said  George  B.  Fitch,  as  such  guardian,  Frank  R.  Dor- 
man  delivered  to  the  said  Omer  T.  Hayes  dry  goods  and 
clothing,  for  the  use  of  the  latter  and  his  family,  amounting 
in  value  to  the  sum  of  $93.55.  These  dry  goods  and  this 
clothing  were  necessary  for  the  comfort  and  support  of  the 
ward,  Hayes,  and  his  family,  and  were  so  used  by  them.  In 
his  reports  to  the  Dearborn  Circuit  Court  in  regard  to  the 
condition  of  the  estate  of  his  wrard  in  his  hands,  the  said 
George  B.  Fitch  reported  the  claim  of  Dorman,  for  goods  so 
furnished  by  him,  as  a  just  and  valid  claim  against  the  estate; 
but  he.  Fitch,  never  paid  the  claim,  and  it  still  remains  un- 
paid. On  the  16th  day  of  October,  1885,  Fitch  tendered 
his  resignation  as  guardian,  and  it  was  accepted  and  he  was 
discharged. 

Dorman  thereupon  commenced  this  action,  in  the  name  of 
the  State  on  his  own  relation,  against  Fitch  and  his  sureties 
on  his  bond  as  such  late  guardian,  alleging  as  breaches: 

First.  That  the  said  Fitch  had  failed  to  make  and  file  an 
inventory  of  the  property  which  came  into  his  hands  as,  and 
while  he  was,  guardian. 

Second.  That  he  had  failed  and  neglected  to  rent  the  real 
estate  belonging  to  his  late  ward,  and  to  collect  and  receive 
any  rent  for  the  same,  although  the  rental  value  of  such  real 
estate  was  $350  per  year;  that,  by  reason  of  such  failure  and 
neglect,  such  rents  had  been  lost  to  the  estate  of  such  ward. 

Tliird.  That  he  had  failed  to  use  due  diligence  in  the  col- 
lection of  claims  due  the  estate  of  his  said  late  ward,  and 
that  such  claims  were  thereby  lost  to  the  estate. 

Fourth*  That  he  had  suffered  the  property  of  his  said  late 
ward  to  go  to  waste  and  to  become  valueless  or  lost  to  his 
estate. 

Fifth.  That  he  had  failed  and  refused  to  pay  his,  the  re- 
lator's, claim,  although  he  had  paid  other  claims  against  him 
as  such  guardian. 

Sixth.    That  he  knowingly  allowed  persons  to  cut  down 
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timber  trees  growing  on  his  late  ward's  lands,  and  to  sell  the 
same  to  the  value  of  $300,  thereby  permitting  waste  on  such 
lands  while  they  were  in  his  possession  as  such  gardian. 

The  defendants  demurred  to  the  complaint,  and  their  de- 
murrer being  sustained,  and  the  relator  declining  to  plead 
further,  they  obtained  final  judgment  upon  demurrer. 

The  demurrer  is  not  in  the  record,  and  a  memorandum  made 
by  the  clerk  below  informs  us  that  it  is  not  on  file  with  the 
other  papers  in  the  cause.  The  point  is  made  on  behalf  of 
the  appellees  that,  in  the  absence  of  the  demurrer  from  the 
record,  this  court  can  not  consider  any  question  which  may 
have  been  presented  by  it,  but  must  assume  that  the  demur- 
rer was  rightly  sustained. 

As  deducible  from  our  decided  cases,  the  following  rules 
of  procedure  are  recognized  in  this  court :  Where  a  demurrer 
was  filed  to  a  pleading  below,  and  was  overruled,  but  is  not 
in  the  record  here,  it  will  be  presumed  that  the  demurrer 
was  so  overruled,  either  on  account  of  some  defect  of  its 
own,  or  because  some  objection  was  thereby  presented  to  the 
pleading  to  which  it  was  not  liable;  but  that  where  a  demur- 
rer, which  is  not  in  the  record,  was  sustained,  and  there  are 
no  other  defects  in  the  record  to  interfere  with  such  a  pro- 
ceeding, this  court  will  consider  the  sufficiency  of  the  plead- 
ing to  which  the  demurrer  was  addressed,  and  inquire  whether 
it  was  substantially  defective  in  any  respect,  and  decide  ac- 
cording to  the  conclusion  which  may,  in  this  way,  be  reached. 
This  distinction  between  cases  in  which  demurrers  have  been 
overruled,  and  those  where  demurrers  have  been  sustained, 
may  not  have  been  carefully  observed  in  all  the  cases  having 
some  relation  to  the  subject  in  question,  but  it  is  one  recog- 
nized by  some  of  our  best  considered  cases,  and  is  a  dis- 
tinction we  consider  well  taken,  and  consequently  reaffirm. 
Crowell  v.  City  of  Peru,  41  Ind.  308 ;  Comer  v.  Himes,  49 
Ind.  482;  Jcssup  v.  Troxd,  77  Ind.  194;  Long  v.  Totcn  of 
Brookston,  79  Ind.  183;  Shackman  v.  Little,  87  Ind.  181; 
Hammon  v.  Sexton,  69  Ind.  37. 
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It  is  impliedly  admitted  in  argument  that  the  demurrer 
presented  two,  and  only  two,  objections  to  the  complaint : 

First.  That  upon  the  facts  averred  Dorman  was  not  a 
proper  relator  in  the  action. 

Second.  That  the  facts  were  not  sufficient  to  constitute  a 
•cause  of  action. 

Section  2527,  R.  S.  1881,  declares  that  "Any  bond  given 
by  any  guardian  may  be  put  in  suit  by  any  person  entitled  to 
the  estate ;  and  such  suit  shall  be  governed  by  the  law  regu- 
lating suits  on  the  bonds  of  executors  and  administrators." 

It  is  claimed  that  only  three  persons  can  become  entitled 
to  the  estate  of  the  ward  under  the  provisions  of  this  sectiou : 
First  The  ward  on  his  arriving  at  full  age,  or  upon  the  re- 
moval of  his  disabilities.  Second.  The  legal  representative 
of  the  ward.  Third.  The  successor  of  the  guardian  in  the 
matter  of  the  guardianship ;  and  that  hence  a  creditor  of  the 
ward's  estate  can  not  become  a  relator  in  the  suit  upon  his 
guardian's  bond,  because  as  such  creditor  he  does  not  suc- 
ceed to  the  estate. 

Section  2458,  R.  S.  1881,  provides  that  "Any  executor  or 
administrator  may  be  sued,  on  his  bond,  by  any  creditor,  heir, 
legatee,  or  surviving  or  succeeding  executor  or  administrator, 
co-executor  or  co-administrator  of  the  same  estate,  for  any  of 
the  following  causes :  " 

First.  For  failure  to  make  and  return  inventories ;  also,  to 
return  appraisement  bills  and  sale  bills,  as  well  as  to  make 
reports  and  render  accounts  according  to  law. 

Second.  For  failure  to  pay  the  money  of  the  estate  into 
court  when  lawfully  required. 

Third.    For  failure  to  use  due  diligence  in  collecting  claims. 

Fourth.  For  want  of  reasonable  care  in  taking  solvent 
sureties  to  notes  and  other  obligations. 

Fifth.  For  embezzling,  concealing  or  converting  the  assets 
of  the  estate. 

Vol.  113.— 31 
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Sixth.  For  negligently  permitting  the  property  of  the  estate 
to  be  injured. 

Seventh.   For  causing  or  permitting  waste. 

Eighth.   For  failure  to  render  an  account  of  his  proceed- 
ings when  required  by  law  or  the  proper  court". 

Ninth.  For  non-compliance  with  any  lawful  order  of  the 
court. 

Tenth.   For  any  other  violation*  of  the  duties  of  his  trust 

Construing  section  2527,  first  above  set  out,  with  the  fore- 
going section,  the  reasonable,  and,  as  we  think,  necessary  in- 
ference is,  that  a  creditor  of  a  ward's  estate,  when  his  interests 
have  been  injuriously  affected  by  the  misconduct  of  the  guar- 
dian, may  sue  on  his,  the  guardian's,  bond  for  any  of  the 
causes  for  which  an  executor  or  administrator  mav  be  sued 
on  his  bond  as  specified  in  section  2458,  lastly  above  set 
focth.  This  construction  is  fully  sustained  by  the  following 
cases,  and  others  which  might  be  cited  :  State,  ex  rel,  v. 
Hughes,  15  Ind.  104 ;  Potter  v.  State,  ex  rel,  23  Iud.  607: 
Blackwell  v.  State,  ex  rel.,  26  Ind.  204;  Moody  v.  Stait, 
ex  rel,  84  Iud.  433. 

When  a  person  becomes  a  creditor  of  a  ward,  having  an 
estate  in  the  hauds  of  a  guardian,  he  thereby  acquires  an  in- 
terest in,  and  the  right,  in  a  certain  sense,  to  demand  a  part 
of,  such  estate.  He  has  then  become  "  entitled  to  the  estate " 
within  the  meaning  of  section  2527,  under  consideration.  In 
this  view  Dorman  was  a  proper  relator  in  the  action. 

It  is  further  claimed  that  the  complaint  was,  at  all  events 
defective  in  not  averring  that  Dorman's  claim  had  been  either 
admitted  or  allowed  as  a  valid  and  proper  claim  against  th» 
estate  of  Omer  T.  Hayes.  The  case  of  Eaton  v.  BeneJieMj  i 
Blackf.  52,  which  in  effect  held  that  a  creditor's  claim  miH 
have  been  either  admitted  or  allowed  as  a  proper  claim  against 
the  estate  before  he  could  prosecute  a  suit  against  the  exec- 
utor or  administrator  on  his  bond  for  the  alleged  maladmin- 
istration of  his  trust,  has  been  long  since  substantially  over- 
ruled.    State,  ex  rel,  v.  Strange,  1  Ind.  538 ;  State,  ex  rel,  v. 
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Railsback,  7  Ind.  634;  Bescher  v.  State,  ex  rel.,  63  Ind. 
302. 

Under  the  more  recent  cases,  when  a  creditor  sues  an  ex- 
ecutor or  administrator  on  his  bond  for  misconduct  injurious 
to  the  estate  generally,  it  is  sufficient,  in  refereuce  to  his 
claim,  for  him  to  allege  in  the  complaint,  and  prove  at  the 
trial,  that  he  is  a  creditor  of  the  estate.  Whether,  when  a 
creditor  sues  for  misconduct  affecting  him  only  injuriously  in 
the  collection  of  his  particular  claim,  such  as  postponing  it 
in  favor  of  a  claim  of  a  lower  grade,  or  an  unreasonable  re- 
fusal to  pay,  or  an  unlawful  d,elay  in  paying  it,  ought  not 
first  to  have  his  claim  formally  admitted  or  allowed,  is  a 
question  not  now  involved,  but  is  one  which  may  at  some 
time  require  a  more  careful  consideration  than  it  seems  to 
have  heretofore  received.'     Pence  v.  Makepeace,  75  Ind.  480. 

On  the  general  subject  of  suits  on  bonds  of  executors  and 
administrators,  see  the  case  of  Embree  v.  State,  ex  rel.,  85 
Ind.  368. 

In  regard  to  the  presentation  and  allowance  of  claims 
against  the  estate  of  a  ward,  no  such  formal  or  particular  re- 
quirements are  made  as  are  in  cases  of  claims  against  dece- 
dents' estates.  In  any  event,  the  fact  that  Fitch  several 
times,  or  even  once,  reported  to  the  court  that  Dorman's 
claim  was  a  valid  and  subsisting  claim  against  the  estate  of 
his  ward,  was,  at  least  as  to  him  and  his  sureties,  the  equiv- 
alent of  a  formal  allowance  of  the  claim  by  the  court. 

Upon  the  facts  stated,  Dorman  might  have  held  Fitch  per- 
sonally liable  for  the  goods  delivered  to  his  ward  for  his,  the 
ward's,  use  and  that  of  his  family,  instead  of  relying  upon 
the  ward's  estate.  Forster  v.  Fuller,  6  Mass.  58 ;  Clark  v. 
Cosier,  1  Ind.  243;  Stevenson  v.  Bruce,  10  Ind.  397;  Lewis 
v.  Edwards,  44  Ind.  333. 

It  is  further  objected,  that  all  the  breaches  assigned  by  the 
complaint  are  insufficient  to  constitute  causes  of  action  against 
the  appellees.  As  a  recurrence  to  these  breaches  will  dis- 
close, the  value  of  the  property  which  came  into  Fitch's 
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hands  as  guardian  was  not  stated  in  any  of  them.  Nor  was 
anything  averred  in  any  of  these  breaches  as  to  the^genei&l 
condition  of  the  estate  of  Omer  T.  Hayes, from  which  it  was 
made  to  appear  that  Dorman  was  prevented,  either  in  whole 
or  part,  from  collecting  his  claim  out  of  the  property  of  the 
said  Hayes.  There  was  nothing  in  any  of  the  averments 
which  entitled  Dorman  to  more  than  nominal  damages. 

When  a  demurrer  has  been  sustained  to  a  complaint,  the 
judgment  will  not  be  reversed,  notwithstanding  it  may  have 
been  sufficient  as  a  complaint  for  merely  nominal  damages. 
This  is  in  analogy  to,  and  based  upon,  the  rule  that  a  judg- 
ment will  not  be  reversed  for  a  failure  to  assess  only  nominal 
damages.  Tate  v.  Booe,  9  Ind.  13;  Hacker  v.  Blake,  17  Ind. 
97 ;  Black  v.  Coan,  48  Ind.  385 ;  Mahoney  v.  Bobbin*,  49 
Ind.  146;  Indianapolis,  etc.,  G.  R.  Go.  v.  Belt  B.  W.  Cb., 
110  Ind.  5,  on  p.  17. 

The  judgment  is  affirmed,  at  Dorman's  costs. 

Filed  March  2,  1883. 


No.  13,077. 

Abshire  v.  Corey  et  al,. 

Promissory  Note. — Assignment, — Notice. — Defences. — Law  Merchant.— De- 
fences existing  before  notice  of  assignment  are  available  as  against  a 
note  not  negotiable  by  the  law  merchant. 

Same. — Endorsers. — Parties. — The  endorsers  of  a  promissory  note  are  not 
necessary  parties  to  an  action  thereon. 

Same.— Set- Off. — Mutuality.— Exception  to  Rule. — Husband  and  Wife.— Sure- 
tyship.— A  promissory  note  executed  by  a  husband  and  wife,  the  latter 
being  surety  merely,  is  available  as  a  set-off  against  a  note  executed  w 
the  husband. 
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Same. — Tender. — Subsequent  Assignment — A  tender  to  the  holder  of  a  note, 
if  properly  made,  is  valid,  although  the  note  is  subsequently  assigned. 

Sams. — Premature  Tender. — An  answer  which  pleads  a  tender  as  a  defence 
is  not  good  if  it  shows  that  the  tender  was  made  before  the  debt  was  due. 

From  the  Wells  Circuit  Court. 

A.  N.  martin  and  H.  L.  Martin,  for  appellant. 

/.  &  Dailey,  L.  Mock  and  A.  Simmons,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellant  is  founded 
on  a  promissory  note  executed  by  the  appellees  to  A.  C.  Brit- 
ten  ham,  and  by  him  assigned  to  the  appellant  before  ma- 
turity. 

The  first  paragraph  of  the  apppellees*  answer  alleges  that 
Hiestand  executed  the  note  as  surety  for  Corey ;  that,  on 
the  1st  day  of  March,  1884,  A.  C.  Brittenham  executed  a 
promissory  note  to  Albert  Dawson ;  that,  before  Corey  or 
Hiestand  had  any  notice  or  knowledge  that  the  note  sued 
on  had  been  assigned  to  the  plaintiff,  Dawson  endorsed  to 
Corey  the  note  executed  to  him  by  Brittenham ;  that  it  is 
due  and  unpaid ;  that  Mary  C.  Brittenham,  who  signed  the 
note,  was  the  wife  of  A.  C.  Brittenham,  and  executed  it  as 
the  surety  for  her  husband. 

This  answer  also  alleges  that  A.  C.  Brittenham  executed  a 
note  to  Richard  A.  Waldron,  by  whom  it  was  endorsed  to 
the  defendant  Corey  before  either  he  or  Hiestand  had  any 
notice  of  the  assignment  to  the  plaintiff  of  the  note  sued  on  ; 
that  it  remains  due  and  unpaid ;  that  before  the  action  was 
commenced  the  defendants  tendered  to  the  plaintiff's  assignor, 
while  he  was  the  owner  of  the  note  sued  on,  the  amount  due 
on  the  note  in  excess  of  the  amount  due  on  the  notes  executed 
by  Brittenham,  and  that  they  bring  that  sum  into  court  for 
the  plaintiff.  Copies  of  the  two  notes  referred  to  in  the  an- 
swer are  filed  as  exhibits. 

The  second  paragraph  of  the  answer  is  substantially  the 
same  as  the  first. 

The  note  executed  by  the  appellees  was  not  payable  in 
bank,  aud  is,  therefore,  not  governed  by  the  law  merchant. 
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Defences  existing  before  notice  of  assignment  are  available 
as  against  a  note  not  negotiable  by  the  law  merchant,  and  if 
the  notes  set  forth  by  way  of  defence  are  valid,  they  consti- 
tute a  legal  set-off  if  the  other  elements  of  a  set-off  exist. 

There  is  not  a  particle  of  merit  in  the  appellees'  conten- 
tion that  the  endorsers  of  a  promissory  note  must  be  made 
parties  to  the  action.  If  there  had  been  a  mere  transfer  by 
delivery  it  would  be  otherwise. 

It  is  argued  with  much  plausibility  that  the  note  executed 
to  Albert  Dawson  by  Brittenham  and  his  wife  is  not  avail- 
able as  a  set-off,  because  the  element  of  mutuality  is  absent. 
Undoubtedly,  the  general  rule  is  that  mutuality  is  essential, 
but  there  are  well  defined  exceptions  to  this  rule,  and  the 
question  is  whether  this  case  falls  within  the  rule  or  within 
the  exception.  The  argument  of  appellees'  counsel  is  based 
upon  this  position  :  "  The  allegation  that  Mary  C.  Britten- 
ham was  a  married  woman  is  mere  surplusage ;  the  material 
averment  being  that  she  signed  the  note  as  surety,  and  that 
the  consideration  did  not  move  to  her."  The  counsel,  pro- 
ceeding on  this  basis,  argue  that  the  fact  that  Mary  C.  Brit- 
tenham was  surety  takes  the  case  out  of  the  general  rule,  and 
enables  the  appellees  to  make  use  of  the  note  as  a  set-off 
against  a  note  executed  to  her  husband.  This  position  is 
supported  by  the  cases  of  Hoffman  v.  Zollinger,  39  Ind.  461. 
Wuhchner  v.  Sells,  87  Ind.  71,  and  Sefton  v.  Hargeti,pod, 
p.  592. 

It  is  insisted  that  the  answers  are  bad,  because  they  do  not 
aver  that  the  tender  was  made  to  the  plaintiff.  They  do  aver 
that  it  was  made  to  Brittenham  while  he  was  the  owner  of 
the  note,  and  this  meets  the  objection  under  immediate  men- 
tion, for  a  tender  to  the  holder  of  a  note,  if  properly  made. 
is  valid,  although  the  note  is  subsequently  assigned. 

The  further  objection  is  made  that  the  answers  show  that 
the  tender  was  made  before  the  note  was  due.  The  conten- 
tion is  well  founded  in  fact,  for  the  complaint  expressly  aver* 
that  the  note  was  assigned  to  the  plaintiff  before  maturity, 
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and  this  is  admitted,  because  it  is  not  denied.  The  conten- 
tion is  well  founded  in  law.  The  rule  undoubtedly  is  that  a 
premature  tender  is  of  no  effect.  A  creditor  is  not  bound  to 
accept  money  until  it  is  due.  Reed  v.  Rudman,  5  Ind.  409 ; 
2  Wharton  Contracts,  section  980. 

Appellees'  counsel  are  in  error  in  assuming  that  the  an- 
swers aver  that  the  money  was  tendered  to  the  plaintiff;  the 
averment  is  that  the  tender  was  made  to  his  assignor. 

The  contention  that  the  answers  are  good  because  they  are 
in  the  form  prescribed  by  the  code  of  1852  cau  not  prevail. 
If  in  any  case  those  forms  can  now  be  safely  followed,  they 
can  not  be  in  a  case  where,  as  here,  it  appears  that  they  are 
not  applicable.  We  hold  that  the  form  is  not  applicable,  be- 
cause its  use  necessarily  puts  the  defendant,  in  such  a  case  as 
this,  in  the  attitude  of  affirming  that  he  tendered  money  in 
payment  of  a  debt  not  due.  An  answer  which  pleads  a  tender 
as  a  defence  can  not  be  good  if  it  shows  that  the  tender  was 
made  at  a  time  when  the  defendant  had  no  right  to  make  it. 
We  see  no  escape  from  the  argument  of  the  appellant. 

The  tender  was  indispensably  essential  to  make  the  an- 
swer good.  This  we  say,  because  the  pleading  professes  to 
answer  the  entire  complaint,  and  without  the  part  averring 
tender,  it  answers  only  a  part  of  the  complaint.  It  is  a 
familiar  rule  that  an  answer  assuming  to  respond  to  an  entire 
-complaint,  but,  in  fact,  responding  to  only  a  part  of  it,  is  bad 
on  demurrer. 

Judgment  reversed. 

Filed  Feb.  29, 1888. 
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No.  13,047. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Flanagan  £tal. 

Common  Carrier. — Railroad.—  Failure  to  Furnish  Transportation.— Defoey 
of  Goods, — While  a  earner  is  not  liable  for  failing  to  furnish  can  or  to 
transport  goods,  unless  offered  at  a  usual  or  designated  place  for  receiv- 
ing freight,  yet  where  goods  are  placed  at  a  station  upon  the  line  of  & 
railroad  to  be  transported,  the  refusal  of  the  carrier,  upon  demand.  t*> 
furnish  cars  for  the  transportation  of  the  property  relieves  the  owner 
from  making  any  further  delivery  or  offer  to  deliver. 

Same. — Reliance  Upon  Contract. — Seeking  Other  Means  of  Transpoiiatwn.—B€- 
auction  of  Damages, — While  one  who  is  subject  to  injury  from  the  breach 
of  a  contract  must  make  reasonable  exertions  to  reduce  his  damages  a* 
much  as  practicable,  yet  where  he  delivers  goods  upon  the  line  of  a  rail- 
road in  pursuance  of  a  contract  with  the  company  for  their  transporta- 
tion, he  may  rely  upon  the  fulfilment  of  the  contract,  without  attempting 
to  obtain  other  modes  of  transportation,  until  he  receives  notice  of  the 
refusal  or  inability  of  the  carrier  to  execute  its  contract. 

Same. — Contract. — Acceptance  of  Proposition. — Notice. — Presumption. — Where 
a  complaint  to  recover  for  the  breach  of  an  alleged  contract  avers  that 
the  plaintiff  contracted  with  the  defendant,  and  that  the  terms  of  the 
contract  are  set  forth  in  a  letter  written  on  behalf  of  the  defendant  to 
plaintiff,  it  will  be  presumed  that  whatever  was  necessary  in  the  war  of 
accepting  and  giving  notice  of  the  acceptance  of  the  terms  proposed  in 
the  letter,  in  order  to  complete  the  contract,  took  place. 

Same. — Mutuality. — Estoppel — If  a  contract,  although  not  originally  bind- 
ing for  want  of  mutuality,  be  nevertheless  executed  by  the  party  not 
bound,  so  that  the  other  party  has  actually  received  the  benefit  con- 
tracted for,  the  latter  will  be  estopped  from  refusing  performance  on  his 
part  on  the  ground  that  the  contract  was  not  originally  binding  on  the 
party  who  has  performed. 

Same. —  Ultra  Vires. — Contract  Before  Completion  of  Road  to  Garry  Freight.— 
A  contract  entered  into  by  a  railroad  corporation  before  the  completion 
of  its  line  of  road,  for  the  transportation  of  freight  after  the  comple- 
tion of  its  line,  is  not  ultra  vires,  but  is  binding  and  enforceable. 

Same. — Receiving  Benefits  of  Void  Contract. — Estoppel. — A  corporation  which 
has  received  the  consideration  and  retained  the  benefits  of  a  contract 
which  has  been  fully  executed  by  the  other  party  thereto,  can  not  assert 
that  it  had  no  power  to  make  such  contract. 

Special  Verdict.— Form.— Discretion  of  Jbial  Court.— Counsel  may  pw 
pare  and  ask  to  have  submitted  to  the  jury  such  forms  of  a  special 
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verdict  as  in  their  judgment  the  evidence  justifies  the  jury  in  returning ; 
yet  the  degree  of  supervision  which  the  trial  court  may  exercise  in  such 
matters  is  left  largely  to  its  discretion. 
Same. — Harmless  Error.— A  party  who  is  not  harmed  by  the  refusal  of  the 
trial  court  to  strike  out  parts  of  a  special  verdict,  on  the  ground  that 
they  embrace  nothing  more  than  conclusions  of  law,  can  not  predicate 
available  error  on  such  ruling. 

From  the  Clinton  Circuit  Court. 

G.  W.  Easley,  G.  W.  Friedley,  G.  R.  Eldridge,  8.  O.  Bay- 
lee&  and  W.  H.  Russell,  for  appellant. 
F.  M.  TiHasaly  for  appellees. 

Mitchell,  C.  J. — Samantha  A.  and  James  W.  Flanagan, 
partners  doing  business  under  the  firm  name  of  8.  A.  Flan- 
agan &  Co.,  commenced  this  suit  against  the  appellant  rail- 
way company  to  recover  damages  for  the  alleged  violation 
of  certain  contracts  which  the  plaintiffs  charge  were  duly 
entered  into  between  the  parties  to  this  action. 

The  complaint  consisted  of  three  paragraphs.  In  the  first 
it  is  alleged  that,  in  the  month  of  October,  1882,  the  plaintiffs 
were  the  owners  of  a  manufacturing  establishment  and  ma- 
chinery for  the  manufacture  of  staves  and  heading,  located 
at  Fisher's  Station,  on  the  line  of  the  Wabash  Railway,  and 
that,  on  the  above  mentioned  date,  the  defendant  agreed  with 
them  that  if  they  would  move  their  establishment  to  the  town 
of  Sheridan,  on  the  line  of  its  railway,  it  would  carry  staves 
and  heading  for  them  as  cheap  as  the  Wabash  or  Big  Four 
roads,  which  were  competing  lines  for  the  shipment  of  freight 
to  the  city  of  Indianapolis.  It  is  also  alleged  that  the  de- 
fendant company  agreed  that  it  would  be  ready  to  receive 
and  transport  all  staves  or  heading  which  the  plaintiffs  might 
furnish  at  points  on  the  line  of  its  road  by  the  15th  of  No- 
vember, 1882.  The  complaint  further  charges  that,  relying 
on  this  agreement,  the  plaintiffs  moved  their  factory  and 
machinery  to  Sheridau,  and  commenced  manufacturing  staves 
and  heading  in  October,  1882.  That,  from  November  15th, 
1882,  until  March  26th,  1883.  the  plaintiffs  had  on  the  line 
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of  the  defendant's  railway  at  Sheridan  staves  and  heading 
of  the  aggregate  value  of  fifteen  thousand  dollars,  which 
they  were  willing  and  anxious  to  have  the  defendant  receive 
and  transport,  and  for  the  transportation  of  which  they  de- 
manded cars,  which  the  defendant  neglected  and  refused  to 
supply.  This  paragraph  avers  that  the  plaintiffs  were  dam- 
aged in  a  large  sum  for  the  cost  of  ricking  and  insuring  the 
staves  and  heading,  and  for  the  depreciation  in  value  of  their 
property  which  was  caused  by  checking,  cracking  and  mil- 
dewing, and  for  interest  on  the  money  iu vested. 

The  second  paragraph  alleged  that  the  defeudant,  in  a  cer- 
tain writing  which  is  set  out,  proposed  to  the  plaintiffs  to 
carry  such  freight  and  property  as  they  were  engaged  in 
manufacturing  and  handling,  at  a  stipulated  price  per  hun- 
dred weight,  upon  which  price  the  company  agreed  to  pay  a 
rebate  of  two  cents  per  hundred,  in  case  the  plaintiffs  trans- 
ported, or  furnished  for  transportation,  to  Iudianapolfc.  one 
hundred  car-loads  within  a  designated  period. .  It  wasaverred 
that  the  plaintiffs  accepted  the  proposal  so  made,  and  deliv- 
ered for  transportation  to  Indianapolis,  over  the  defendant's 
line,  more  than  the  designated  number  of  car-loads  within 
the  time  limited,  and  that  they  paid  the  freight  at  the  price 
agreed  upon,  but  that  the  defendant  refused  to  pay  the 
two  cents  per  hundred  rebate,  which  the  plaintiffs  alleged 
amounted  to  one  thousand  dollars. 

The  facts  set  up  in  the  third  paragraph  involve  substan- 
tially the  same  principles  as  are  involved  in  the  second. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  below. 

On  behalf  of  the  railway  company,  it  is  now  contended 
that  the  first  paragraph  of  the  complaint  does  not  state  fact' 
sufficient,  and  that  the  demurrer  thereto  should  have  been 
sustained,  because,  it  is  said,  there  is  nothiug  in  this  para- 
graph to  show  any  delivery,  or  any  offer  to  deliver,  any  goods 
whatever  to  the  railroad  company  for  transportation.  ,  • 

It  is  undoubtedly  true  that  a  carrier  is  not  liable  for  fti*   , 
"ing  to  furnish  oars,  and  for  not  transporting  goods,  unless    ^ 
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goods  are  offered  at  a  regular  depot,  or  other  usual  or  desig-  \ 
nated  place  for  receiving  freight.  3  Wood  Railway  Law,  1580 

The  averment  in  the  first  paragraph  of  the  complaint  is, 
in  substance,  that  the  plaintiffs  had  staves  and  heading  of 
the  value  of  fifteen  thousand  dollars  on  the  line  of  defend- 
ant's road  at  the  town  of  Sheridan,  which  they  were  willing 
and  anxious  to  have  the  defendant  receive  and  transport,  and 
that  they  often  demanded  of  it,  during  the  time  the  goods 
were  so  on  its  line,  that  it  furnish  cars  and  transport  the 
staves  and  heading  according  to  its  contract,  which  it  wholly 
neglected  and  refused  to  do. 

Within  the  ruling  in  Louisville,  etc.,  R.  XV.  Co.  v.  God- 
man,  104  Ind.  490,  the  refusal  of  the  company,  upon  demand, 
to  furnish  cars  for  the  transportation  of  goods,  such  as  those 
described,  which  are  alleged  to  have  been  placed  at  a  station 
upon  its  line  to  be  transported,  relieved  the  plaintiffs  from 
making  any  further  delivery,  or  offer  to  deliver. 

All  that  csm  be  done  by  the  owner  of  goods  of  the  char- 
acter and  quantity  of  those  described,  which  are  designed 
for  transportation,  is  to  place  them  contiguous  to  the  rail- 
way company's  track,  at  some  usual  or  properly  designated 
place,  and  request  the  company  to  furnish  cars  and  receive/ 
the  goods. 

It  is  objected  that  the  second  paragraph  of  the  complaint 
is  defective,  in  that  it  is  not  alleged  therein  that  the  plaintiffs 
notified  the  railway  company  of  their  acceptance  of  its  prop- 
osition to  carry  freight  and  pay  a  rebate,  as  in  the  second  par- 
agraph stated. 

Further  objection  is  made  to  this  paragraph  on  the  ground 
that  it  does  not  allege  that  the  one  hundred  and  fifty  car- 
loads therein  alleged  to  have  been  delivered  for  transporta- 
tion by  the  plaintiffs  were  so  transported  in  pursuance  of  the 
contract  declared  upon.  It  is  urged,  moreover,  that  the  con- 
tract relied  upon  is  invalid  for  want  of  mutuality,  in  that  the 
plaintiffs  came  under  no  obligation  to  transport  their  goods 
by  the  defendant's  line.   The  contract,  it  is  contended,  merely 
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gave  theni  the  option  to  have  their  freight  transported,  with- 
out binding  them  to  anything/ 

The  paragraph  is  not  so  defiuite  and.  certain  in  the  respects 
referred  to  as  the  rules  of  good  pleading  would  commend. 
It  is  averred,  however,  that  the  "  plaintiffs  contracted  with 
the  defendant,"  and  that  the  terms  of  the  contract  are  get 
forth  in  a  certain  letter  written  on  behalf  of  defendant  to 
the  plaintiffs.  Whatever  was  necessary,  therefore,  in  the  way 
of  accepting  and  giving  notice  of  the  acceptance  of  the  terms 
proposed  in  the  letter,  in  order  to  complete  the  contract,  most 
be  presumed,  under  the  above  averment,  to  have  taken  place. 

If  the  defendant  had  desired  that  the  averment  should  be 
made  more  specific,  so  as  to  disclose  more  particularly  what 
was  done,  a  motion  to  that  end  would  have  been  appropriate. 
So,  it  is  alleged  further  in  the  complaint,  that  the  plaintiffs 
"shipped"  one  hundred  and  fifty  car-loads  of  goods  from 
Sheridan  to  Indianapolis  during  the  period  within  which  the 
contract  stipulated  that  if  one  hundred  car-loads  should  be 
transported,  a  certain  rebate  was  to  be  paid. 

Although  not  averred  in  terms,  the  irresistible  inference 
arises  that  the  goods  were  transported  under  the  contract. 

It  is  quite  true,  as  a  general  rule,  that  an  offer  of  a  bargain 

i     or  proposition  by  one  person  to  another,  even  though  it  be 

accepted  by  the  other,  is  not  enforceable  as  a  contract  unless 

the  parties  are  mutually  bound  by  corresponding  obligations. 

Thus,  in  Ghicago,  etc./R.  R.  Co.  v.  Dane,  43  N.  Y.  240, 
which  was  an  action  to  recover  damages  for  the  breach  of  an 
alleged  contract  to  carry  and  transport  a  quantity  of  railroad 
iron  from  New  York  to  Chicago,  it  appeared  that  the  con- 
tract relied  on  consisted  of  a  letter  from  the  railroad  com- 
pany to  the  plaintiff,  in  which  the  company  proposed  to  re- 
ceive and  transport  a  certain  quantity  of  railroad  iron  to  the 
place  mentioned  at  a  stipulated  price.  The  proposition  was 
accepted.  In  a  suit  against  the  railroad  company  for  refus- 
ing to  carry  the  iron  according  to  the  terms  proposed,  the 
court  held  that,  inasmuch  as  the  plaintiff  had  not  bound  him- 
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self  to  furnish  the  iron  for  transportation,  the  contract  was 
without  consideration,  and,  therefore,  invalid  for  want  of 
mutuality.  Riggins  v.  Missouri  River,  etc.,  R.  R.  Co.,  73 
Mo.  598 ;  Tilley  v.  County  of  Cook,  103  U.  S.  155. 

The  distinction  between  the  present  case  and  Chicago,  etc., 
R.  R.  Co.  v.  Dane,  supra,  is  found  in  this :  In  the  case  cited 
the  company  refused  to  abide  by  the  contract,  or  transport 
the  iron,  while  in  this  the  contract  was  fully  executed  in  all 
respects,  except  that  the  company  refuses  to  pay  the  rebate 
agreed  upon.  The  present  case  is,  therefore,  within  the  rule 
which  declares  that  if  a  contract,  although  not  originally 
binding  for  want  of  mutuality,  be  nevertheless  executed  by 
the  party  not  originally  bound,  so  that  the  party  asserting 
the  invalidity  of  the  contract  has  actually  received  the  ben- 
efit contracted  for,  the  latter  will  be  estopped  from  refusing 
performance  on'his  part  on  the  ground  that  the  contract  was 
not  originally  binding  on  the  other,  who  has  performed. 
Tucker  v.  Tucker,  ante,  p.  272 ;  Laboyteaux  v.  Swigart,  103 
Ind.  596 ;    Willetts  v.  Sun  Mutual  Ins.  Co.,  45  N.  Y.  45. 

It  follows  that  there  was  no  error  in  overruling  the  de- 
murrer to  the  complaint. 

After  the  evidence  was  heard  the  plaintiffs  below,  having 
requested  that  the  coyrt  require  the  jury  to  find  a  special  ver- 
dict, submitted  to  the  court  the  form  of  a  verdict,  such  as  they 
claimed  should  be  returned  by  the  jury.  The  defendant  ob- 
jected to  the  form  so  submitted,  and  moved  the  court  to 
strike  out  certain  parts  thereof,  on  the  ground  that,  if  re- 
turned, such  parts  would  state  nothing  more  than  conclu- 
sions of  law.  This  motion  was  overruled.  Afterwards  the 
jury  returned  the  special  verdict  so  submitted  to  them  as 
their  verdict.  The  appellant  objected  to  the  receiving  of  the 
verdict,  upon  substantially  the  same  grounds  as  those  upon 
which  its  previous  motion  to  strike  out  certain  portions  was 
predicated.  This  objection  was  also  overruled,  and  the  ver- 
dict was  received  and  recorded.    It  is  now  argued  with  much 
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elaboration  that  the  court  erred  in  its  rulings  on  the  above 
mentioned  motions. 

It  is,  of  course,  proper  for  counsel  to  prepare,  and  ask  to 
have  submitted  to  the  jury,  such  forms  of  a  special  verdict 
as  in  their  judgment  the  evidence  which  has  been  heard 
justifies  the  jury  in  returning.  Ordinarily  no  careful  or 
competent  attorney  would  neglect  so  important  a  matter  a* 
this.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby,  38  Ind.  294  (10 
Am.  R.  111). 

The  degree  of  supervision  which  the  court  may  exercise 
over  the  forms  submitted  must  manifestly  be  left  largely  to 
its  discretion,  since  it  is  the  duty  of  the  court  to  instruct  the 
jury  so  far  as  to  enable  them  clearly  to  comprehend  the  mat- 
ters in  issue  and  the  subjects  to  be  covered  by  the  special 
finding.  Louisville,  etc.,  R.  W.  Co.  v.  Frawley,  110  Ind.  18. 
The  special  findings  should,  of  course,  be  limited  to  the  case 
made  by  the  pleadings,  and  should  find  all  the  facts  without 
stating  conclusions  of  law,  but  if  findings  are  returned  con- 
taining matters  outside  of  the  issues,  or  which  are  merely 
items  of  evidence,  or  conclusions  of  law,  such  findings  will 
be  disregarded,  and  no  one  is  harmed  except  the  party  on 
whose  behalf  such  a  finding  was  prepared.  The  conclusions 
of  law,  as  stated  by  the  court,  must  be  supported  by  the  facts 
found  within  the  issues,  and  neither  mere  evidentiary  facts 
nor  conclusions  of  law  stated  by  the  jury  will  be  of  any 
avail.     Pittsburgh,  etc,  R.  W.  Co.  v.  Adams,  105  Ind.  151. 

Conceding  all  that  is  said  concerning  the  impropriety  and 
futility  of  the  conclusions  stated  by  the  jury,  which  were  in 
the  nature  of  inferences  of  law,  the  appellant  was,  neverthe- 
less, not  harmed  by  the  refusal  of  the  court  to  strike  them 
out,  as  requested  in  the  several  motions  above.  Louisville, 
etc.,  R.  W.  Co.  v.  Frawley,  supra,  and  cases  cited. 

It  is  objected  next  that  the  court  erred  in  overruling  the 
appellant's  motion  for  a  venire  de  novo. 

Eliminating  from  the  special  finding  everything  which 
can  fairly  be  obnoxious  to  criticism,  and  it  can  not  be  said 
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to  be  so  uncertain  or  ambiguous  as  that  no  judgment  could 
properly  have  been  rendered  thereon.  The  special  findings 
are  full  and  complete,  and  they  fully  support  a  judgment 
covering  the  matters  in  issue. 

Without  a  more  particular  reference  to  the  evidence,  we 
need  only  say  it  tends  to  support  the  plaintiffs'  theory  of  the 
case,  and  was,  therefore,  sufficient  .to  support  the  special 
finding  of  facts. 

It  is  suggested  that  it  appears  from  the  evidence  that  the 
contract  on  which  the  first  paragraph  of  the  complaint  is 
predicated  was  entered  into  before  the  appellant's  line  was 
completed.  It  is  said  that  contracts  entered  into  by  railroad 
corporations  before  their  lines  are  completed,  for  the  trans- 
portation of  freight  after  the  completion  of  their  lines,  are 
ultra  vires.  We  are  aware  of  no  authority  which  sustains 
this  proposition. 

Upon  principle,  it  would  seem  that  the  power  of  a  corpora- 
tion to  make  such  contracts  as  are  promotive  of  its  legiti- 
mate business,  and  which  look  to  the  advancement  of  the 
primary  purpose  for  which  it  was  organized,  should  be  lib- 
erally construed.  The  authorities  support  this  view.  Pierce 
Railroads,  499;  1  Wood  Railway  Law,  section  169. 

The  principal  purpose  contemplated  by  the  corporation  in 
the  construction  of  its  line  was,  doubtless,  the  transportation 
of  freight.  It  was,  therefore,  clearly  within  its  power  to 
make  contracts,  the  object  and  effect  of  which  would  be  to 
contribute  to  this  purpose,  and  that  the  contract  in  question 
was  made  in  anticipation  that  its  line  would  be  completed  at 
a  given  date,  did  not  render  it  ultra  vires.  1  Wood  Rail- 
way Law,  sections  179,  182.  Besides,  the  contract  having 
been  fully  executed  by  the  plaintiffs,  the  corporation  can  not, 
while  retaining  the  benefit  of  it,  assert  that  it  had  no  power 
to  make  a  contract,  the  consideration  of  which  it  has  re- 
ceived. State  Board,  etc.,  v.  Citizens  Street  Railway  Co.,47 
Ind.  407,  and  cases  cited;  Chicago,  etc.,  R.  W.  Co.  v. 
Derkes,  103  Ind.  520. 


•*  • 
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The  rule  requiring  the  observance  of  good  faith  and  fair 
dealing  is  as  applicable  to  corporations  as  to  individuals. 
Neither  can  involve  others  in  onerous  engagements,  and,  with 
the  consideration  of  the  contract  in  their  possession,  disavow 
their  acts,  to  the  damage  and  discomfiture  of  others,  unless  it 
clearly  appears  that  there  was  an  absolute  want  of  capacity 
to  make  the  contract. 

The  appellant  contends  further,  that  the  plaintiffs  were  not 
justified  in  permitting  their  goods  to  await  transportation  by 
its  line,  but  that  it  became  their  duty  to  transport  their  prop- 
erty by  some  other  line  of  conveyance,  and  charge  the  appel- 
lant railway  company  with  any  difference  in  the  cost  of 
transportation  thus  incurred  over  what  the  cost  would  have 
been  if  the  company  had  carried  according  to  its  agreement. 

The  plaintiffs  having  delivered  their  goods  upon  the  de- 
fendant's line  ready  for  transportation,  they  had  a  right  to 
rely  upon  the  fulfilment  of  the  contract,  in  pursuance  of 
which  they  acted,  until  it  was  repudiated,  or  until  they  were 
notified  that  the  railway  company  could  not,  or  did  not  in- 
tend to,  transport  their  goods  within  a  reasonable  time.  Lou- 
isville, etc.,  R.  W.  Co.  v.  Sumner,  106  Ind.  55  (55  Am.  R. 
719),  and  cases  cited. 

While  it  is  true  that  one  who  is  subject  to  injury  from  the 
breach  of  a  contract  must  make  reasonable  exertions  to  re- 
duce his  damages  as  much  as  practicable,  and  not  allow  them 
to  be  unnecessarily  enhanced  by  his  own  negligence  or  mis- 
conduct, there  is  no  rule  of  law  which  requires  one  thus  cir- 
cumstanced to  execute  the  contract  which  the  other  party 
recognizes,  and  claims  the  right  to  execute,  and  for  the  exe- 
cution of  which  the  party  in  default  has  equal  facilities  with 
the  other. 

We  are  not  called  upon  in  the  present  ease  to  consider  the 
rule  for  the  measurement  of  damages  in  case  of  the  failure  of 
a  carrier  to  transport  goods  within  a  reasonable  time.  We 
determine  nothing  further  than  that  it  was  not  competent  for 
the  appellant  to  show,  under  the  circumstances  as  they  ap- 
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peared,  that  the  plaintiffs  might  have  conveyed  their  goods 
to  the  line  of  another  railroad,  by  which  they  might  have 
been  transported  to  Indianapolis.  They  were,  to  say  the 
least,  not  bound  to  do  this  until  they  received  notice  of  the 
refusal  or  inability  of  the  appellant  to  execute  its  contract. 

At  the  proper  time  the  defendant  below  requested  that  a 
number  of  instructions,  presented  on  its  behalf,  be  given  the 
jury.  The  refusal  of  the  court  to  give  the  instructions  asked 
is  made  the  subject  of  discussion. 

In  view  of  the  fact  that  a  special  finding  had  been  re- 
quested, if  it  were  conceded  that  the  instructions  refused 
stated  the  law  correctly  in  the  abstract,  it  would  by  no  means 
follow  that  error  had  intervened  on  account  of  the  refusal  of 
the  court  to  instruct  the  jury  as  requested. 

The  record  discloses  that  the  jury  were  adequately  in- 
structed in  respect  to  all  that  was  essential  to  enable  them  to 
return  a  special  finding  of  the  facts.  Indianapolis,  etc.,  R. 
W.  Go.  v.  Bushy  101  Ind.  582 ;  Louisville,  etc.,  R.  W.  Co.  v. 
Frawley,  supra. 

There  are  a  number  of  other  questions  proposed  suggest- 
ively in  the  appellant's  brief.  They  are  all  disposed  of  by 
what  has  preceded.  * 

Having  found  no  error,  the  judgment  is  affirmed,  with 
costs. 

Filed  Dec.  8, 1887 ;  petition  for  a  rehearing  overruled  March  3, 1888. 

Vol.  113.— 32 
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No.  12,587. 

The  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany v.  McCoy. 

Pleading. — CompiainL — Good  as  to  Part  of  Demand. — Demurrer.— If  a  com- 
plaint shows  a  good  cause  of  action  as  to  any  part  of  the  demand,  ii 
is  good  on  demurrer. 

From  the  Montgomery  Circuit  Court. 

J.  G.  Williams,  for  appellant. 

T.  E.  Ballard  and  M.  E.  Clodfelter,  for  appellee. 

Zollars,  J. — The  evidence  shows  that,  in  1871,  appel- 
lant's railroad  was,  built  across  the  land  which  appellee  be- 
came the  owner  of  in  1882.  There  is  evidence  tending  to 
show  that,  since  appellee  became  the  owner  of  the  land,  ap- 
pellant has  dug  ditches,  and  suffered  culverts,  as  outlets  for 
water,  to  become  stopped  up,  whereby  his  land  has  betm 
flooded  with  water,  and  a  private  crossing  injured,  aoi 
whereby  damages  resulted  to  him. 

The  court,  by  its  instructions,  limited  the  right  to  recover 
damages  on  the  part  of  appellee  to  the  wrongful  acts  ami 
neglects  of  appellant  since  appellee  became  the  owner  of  th 
land.  The  jury  returned  a  verdict  for  $50,  and  for  that 
amount  the  court  rendered  judgment  against  appellant. 

The  contention  on  the  part  of  appellant's  counsel  is,  that 
the  judgment  should  be  reversed  because,  as  he  claims,  uW 
are  no  averments  in  the  complaint  under  which  damage 
may  be  claimed  for  acts  and  neglects  on  the  part  of  appel- 
lant since  appellee  became  the  owner  of  the  land;  and  that 
for  acts  and  neglects  prior  to  that  time  appellee  can  not  it- 
cover.  He  also  contends  that  the  complaint  is  bad  upon 
demurrer,  for  the  reason  that  it  shows  upon  its  face  that  all 
of  the  acts  and  neglects  complained  of  were  done,  and  oc- 
curred, before  appellee  became  the  owner  of  the  land.  It  i* 
further  said  that  the  theory  of  the  complaint  is,  that  appel- 
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lee  may  recover  for  alleged  wrongful  acts  and  omissions  pre- 
ceding his  ownership  of  the  land. 

We  have  examined  both  paragraphs  of  the  complaint  care- 
fully, and  are  not  prepared  to  adopt  the  construction  of  them 
urged  by  appellant's  counsel.  It  is  difficult  to  determiue 
just  what  the  theory  is  upon  which  the  complaint  was  con- 
structed. Some  of  its  averments  show  that  a  portion  of  the 
injuries  complained  of  are  the  results  of  alleged  wrongs  which 
must  have  been  committed  before  appellee  became  the  owner 
of  the  land.  Other  averments  show  that  some  of  the  inju- 
ries complained  of,  and  the  resulting  damages,  must  have 
been  the  results  of  acts  and  omissions  on  the  part  of  appel- 
lant since  appellee  became  the  owner  of  the  land.  Other 
averments  are  so  indefinite  and  uncertain  as  to  the  time  of 
the  alleged  wrongs  and  omissions  that  it  can  not  be  deter- 
mined whether  they  were  done,  and  occurred,  before  or  since 
appellee  became  the  owner  of  the  land. 

It  is  not  contended  in  argument  by  appellant's  counsel 
that  the  proof  does  not  show,  or  tend  to  show,  that  appel- 
lant has  been  guilty  of  acts  and  omissions  since  appellee  has 
been  the  owner  of  the  land,  nor  that,  for  the  injuries  result- 
ing from  such  acts  and  omissions,  he  may  not  recover  if  the 
complaint  is  broad  enough  to  cover  them.  The  contention 
is,  as  we  have  seen,  that  such  damages  can  not  be  recovered 
because  the  complaint  does  not  show  that  any  of  the  alleged 
acts  and  omissions,  upon  which  the  claim  for  damages  is  predi- 
cated, were  subsequent  to  appellee's  ownership  of  the  land. 
We  think  that  it  does. 

Appellant's  counsel,  as  already  stated,  contend  that  appel- 
lee can  not  recover  on  account  of  acts  and  omissions  of  ap- 
pellant before  he  became  the  owner  of  the  land,  nor  on 
account  of  injuries  resulting  from  the  proper  operation  of 
the  road. 

We  need  not  extend  this  opinion  to  decide  the  questions 
thus  presented,  for  the  reason  that  the  court,  as  we  have  stated, 
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in  its  instructions  to  the  jury,  limited  appellee's  right  to  re- 
cover to  wrongful  acts  and  omissions  on  the  part  of  appel- 
lant, if  any,  since  he  became  the  owner  of  the  land. 

All  that  we  need  determine  here  is,  that,  as  against  the  de- 
murrer, the  first  paragraph  of  the  complaint  is  good,  for  the 
reason  that  some  of  the  omissions  and  acts  charged  as  wrong- 
ful are  charged  as  having  occurred,  and  been  done,  since  ap- 
pellee became  the  owner  of  the  land.  If  a  complaint  shows 
a  good  cause  of  action  as  to  any  part  of  the  demand,  it  is 
good  on  demurrer.     Howe  v.  Dibble,  45  Ind.  120. 

The  record  sufficiently  shows  affirmatively  that  the  verdict 
does  not  rest  upon  the  second  paragraph  of  the  complaint. 

The  instructions  of  the  court  practically  withdrew  from 
the  consideration  of  the  jury  all  matters  set  up  in  that  para- 
graph. Whether  it  was  good  or  bad,  therefore,  can  be  of 
no  consequence,  as  appellant  was  in  no  way  affected  by  it. 
Bronnenberg  v.  Coburn,  110  Ind.  169. 

So  far  as  we  have  been  able  to  discover,  there  was  no  at- 
tempt to  prove  any  of  the  averments  of  that  paragraph  as  a 
ground  of  recovery. 

Upon  the  whole  case,  our  judgment  is  that  the  record  pre- 
sents no  error  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  March  1, 1888. 


NOyEMBER  TERM,  1887. 


501 


The  State,  ex  ret.  Madison  Civil  Township,  v.  Wilson  et  al. 


No.  13,841. 

The  State,  ex  rel.  Madison  Civil  Township,  v.  Wil- 
son et  AL. 

Township  Tbustee. — Action  on  Bond  of, — Proper  Relator. — Either  the  town- 
ship itself  or  its  trustee  is  a  proper  relator  in  an  action  upon  the  bond 
of  a  previous  defaulting,  trustee.  Sections  5990  and  253,  R.  S.  1881. 
Hawthorn  v.  State,  ex  reL,  48  Ind.  464,  overruled. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  M.  D.  White,  J.  E.  Humphries,  W.  M.  Reeves 
and  W.  E.  Humphrey,  for  appellant. 

J.  Wright  aud  J.  M.  Seller,  for  appellees. 

Elliott,  J. — This  action  is  prosecuted  in  the  name  of  the 
State,  on  the  relation  of  Madison  civil  township  of  Mont- 
gomery county.  It  is  alleged  in  the  complaint  of  the  relator 
that  Thomas  Wilson  was  duly  elected  and  qualified  as  the 
trustee  of  Madison  township,  and  that  he,  as  principal,  and 
the  other  defendants  as  sureties,  executed  the  bond  sued  on 
to  secure  the  faithful  performance  by  him  of  the  duties  of 
that  office.  The  complaint  also  alleges  that  Wilson  received 
as  trustee  the  sum  of  three  thousand  dollars ;  that  this  sum 
has  not  been  paid  over  or  accounted  for,  although  a  successor 
to  Wilson  has  been  elected  and  inducted  into  office. 

The  appellees  assert  that  the  demurrer  to  the  complaint 
was  correctly  sustained,  because  Madison  township  is  not  the 
proper  relator.*  There  is  one  decision  which  directly  sustains 
this  position.  Hawthorn  v.  State,  ex  reL,  48  Ind.  464.  But, 
in  that  case  the  question  was  not  much  considered,  nor  was 
the  court's  atteution  called  to  the  statute,  which  reads 
thus:  "  Each  and  every  township  that  now  is  or  may  here- 
after be  organized  in  any  county  in  this  State  is  hereby 
declared   a    body  politic  and    corporate,  by  the    name  and 

style  of  ' township  of county/  according  to 

the  name  of  the  township  and  county  in  which  the  same 
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may  be  organized ;  and  by  such  name  may  contract  and  be 
contracted  with,  sue  and  be  sued  in  any  court  having  com- 
petent jurisdiction."     R.  S.  1881,  section  5990. 

It  seems  to  us  that  if  this  statute  had  been  brought  to  the 
attention  of  the  court,  a  different  conclusion  would  have  been 
reached  in  the  case  cited.  We  can  not  conceive  on  what 
ground  a  public  corporation,  expressly  authorized  to  sue,  can 
be  denied  the  right  to  sue  for  a  conversion  of  the  funds  to 
which  it  has  the  best  and  clearest  right  of  all  persons  in  the 
world.  It  would  defeat  the  plain  statutory  provision  to  denv 
it  this  right.  Nor,  as  we  conceive,  can  anything  be  more  ap- 
propriate than  that*  the  township  itself  should  sue,  or,  what 
is  essentially  the  same  thing,  be  the  relator  in  an  action  on 
the  bond  of  its  defaulting  trustee,  to  recover  its  own  money. 
Either  the  statute  or  the  decision  to  which  we  have  referred 
must  yield;  and,  as  the  Legislature  makes  laws  and  the 
courts  expound  them,  there  can  be  no  doubt  that  the  statute 
must  prevail. 

There  are,  however,  decisions  which  give  effect  to  this  stat- 
ute by  declaring,  in  general  terms,  that  a  township  is  a  cor- 
poration, and  may  sue  and  be  sued.  Sebrell  v.  Fall  Cred 
Tp.}  27  Ind.  86;  Board,  etc.,  v.  Chitwood,  8  Ind.  504;  Bit- 
finger  v.  Bell,  65  Ind.  445. 

In  Mcllwnine  v.  Adams,  46  Ind.  580,  it  was  held  that  a 
township  is  a  corporation,  and  that  an  assignment  of  errors 
by  the  trustee  was  not  an  assignment  by  the  township.  It  is 
so  well  settled  that  it  may  be  deemed  an  elementary  doctrine, 
that  it  is  the  corporation  that  must  sue  and  be  sued,  and  not 
its  agents,  unless  the  statute  expressly  so  provides.  Vogel  v. 
Brown  Township,  112  Ind.  299;  Vogel  v.  Brown  School 
Township,  112  Ind.  317. 

There  are  many  cases  in  our  reports  where  the  action  on 
the  bond  of  the  trustee  was  brought  on  the  relation  of  the 
township,  among  them,  Morback  v.  State,  ex  reL,  34  Ind.  30$, 
St  ate  9  ex  reL,  v.  Haifnea,  79  Ind.  600,  State,  ex  reL,  v.  Grata- 
mer,  29  Ind.  530,  and  State,  ex  reL,  v.  Praiher,  44  Ind.  2S7. 
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In  Rowley  v.  Fair,  104  lnd.  189,  Niblack,C.  J.,  said:  "But 
the  title  of  a  township  trustee  in  the  money  for  which  he  is 
held  accountable  is  only  recognized  to  the  extent  that  it  is 
necessary  for  the  better  preservation  of  the  various  funds 
which  the  money  represents,  and  is,  in  fact,  a  legal  title  only 
in  a  technical  and  very  limited  sense.  The  equitable  title  to, 
and  the  beneficiary  interest  in,  such  money  is  in  the  town- 
ship, and  in  that  view  the  money  for  which  the  trustee  is 
liable  upon  his  bond  really  belongs  to  the  township." 

It  is  quite  clear  that  the  decision  in  Hawthorn  v.  State, 
ex  reL,  supra,  is  opposed  to  the  statute,  is  in  conflict  with 
principle,  and  is  out  of  line  with  our  cases.  Nothing,  there- 
fore, is  left  for  us  to  do  but  to  declare  it  to  be  overruled." 

In  refusing  assent  to  Hawthorn  v.  State,  ex  reL,  supra,  we  do 
not  depart  from  the  line  of  cases  referred  to  in  Rowley  v.  Fair, 
supra,  holding  that  the  township  trustee  is  more  than  the 
bailee  of  the  money  which  comes  into  his  hands,  for,  until 
he  obtains  the  money  he  is  in  no  sense  the  owner  of  it.  Nor 
do  we  hold  that  a  township  trustee  may  not  be  a  proper  re- 
lator ;  on  the  contrary,  we  think  that,  as  he  is  the  trustee  of 
an  express  trust,  he  may  be  the  relator,  but  it  does  not  fol- 
low from  this  that  the  beneficiary  raav  not  be  the  relator. 
We  hold,  in  accordance  with  the  doctrine  laid  down  in  many 
cases,  that  either  the  corporation  itself  or  the  officer  entitled 
to  the  custody  of  the  money  may  be  the  relator  in  an  action 
on  the  bond.  Shook  v.  State,  ex  reL,  6  lnd.  113;  Hadley  v. 
State,  ex  reL,  66  lnd.  271 ;  State  v.  Hebel,  72  lnd.  361 ; 
Hiatt  v.  State,  ex  reL,  110  lnd.  472. 

It  was  held  in  Johnson  v.  Harris,  3  Blackf.  387,  that  the 
trustee  can  not  sue  on  the  bond  of  his  predecessor,  and  in 
deciding,  as  we  do,  that  the  township  is  a  proper  relator,  we 
take  up  and  continue  the  line  adopted  by  the  court  more 
than  half  a  century  tfgo,  but  we  can  not  apply  the  doctrine 
of  Johnson  v.  Harris,  supra,  in  all  its  strictness  and  hold 
that  only  the  township  can  be  a  relator,  for  the  statute  has 
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materially  changed  the  law  by  authorizing  the  trustees  of  an 
express  trust  to  sue. 

The  statute  declares  that  " Actions  upou  official  bonds,  ami 
bonds  payable  to  the  State,  shall  be  brought  in  the  name  of 
the  State  of  Iudiana,  upon  the  relation  of  the  party  inter- 
ested." B,.  S.  1881,  section  253.  Surely,  no  one  can  doul»t 
that  the  township  is  the  party  interested  where  its  own  fuiul< 
have  been  converted  by  an  outgoing  trustee. 

If  there  be  doubt  at  all,  the  doubt  would  more  naturally 
be  whether  any  other  person  than  the  township  can  be  a  re- 
lator; but  this  doubt  is  removed  by  the  provisions  of  the  code 
and  by  the  decision  in  Shook  v.  State,  ex  reL,  supra.  It  was 
held  in  that  case  that  there  may  be  more  than  one  person  en- 
titled to  sue  as  relator.  Certainly,  the  defendant  can  not  W 
harmed  by  this  doctrine,  for,  if  the  trustee  recovers,  the  bene- 
ficiary can  not ;  if,  on  the  other  hand,  the  beneficiary  recover?, 
the  trustee  can  not,  so  that  the  defendant  is  fully  protected. 

The  cases  of  State,  ex  reL,  v.  Vokaw,  8  Blackf.  2,  and  Dishon 
v.  State,  ex  reL,  19  Ind.  255,  are  not  in  conflict  with  our  con- 
clusion, for  they  hold,  as  we  do  here,  that  the  township  truster 
may  be  a  relator;  but  they  do  not  hold  that  the  township,  the 
corporation  to  which  the  money  belongs  and  which  is  tlu 
party  beneficially  interested,  may  not  be  a  relator.  These 
cases  are  in  harmony  with  the  cases  which  hold  that,  in 
many  instances,  either  of  two  officers  may  be  a  relator,  or 
the  action  may  be  prosecuted  on  the  relation  of  the  public 
corporation  itself.  If  it  were  necessary  to  hold  that  there 
could  be  only  one  person  entitled  to  prosecute  an  action  as  a 
relator,  the  court-  would,  on  principle,  be  compelled  to  hohl 
that  it  must  be  the  person,  artificial  or  natural,  entitled  t«> 
reap  and  enjoy  the  fruits  of  the  litigation,  and,  in  suckacxw 
as  this,  that  would  be  the  township.  We  are  not,  however, 
required  to  so  confine  the  right,  for,  under  our  code  and  as 
held  by  many  of  our  decisions,  there  are  numerous  cas^ 
where  one  of  several  persons  may  be  a  proper  relator. 

In  State,  ex  reL,  v.  Votaic,  supra,  the  court  held  that  the 
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officer  might  sue,  because  he  was  entitled  to  commission  on  the 
amount  due,  which  gave  him  such  an  interest  as  enabled  him 
to  sue  at  common  law,  and  very  clearly  intimated  that,  but 
for  this  interest,  he  would  not  have  been  a  proper  relator.  It 
thus  appears  that,  if  it  were  not  for  the  change  wrought  by 
the  code,  the  township  would  be  the  only  proper  relator. 

Judgment  reversed. 

Filed  March  1, 1888. 
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No.  14,147. 

Stewart  v.  The  State. 

Criminal  L AW. —Forgery. —  Value  of  Property  Sought  to  be  Obtained. — Indict- 
ment.— Under  section  2206,  R.  S.  1881,  defining  the  crime  of  forgery,  the 
value  of  property  sought  to  be  obtained  by  means  of  a  forged  instru- 
ment is  not  of  the  essence  of  the  offence,  and  a  failure  to  allege  that  it 
was  of  value  does  not  render  the  indictment  bad. 

Same. —  Uncertainty  in  Forged  Instrument. — Averment  of  Extrinsic  Facts. — A 
charge  of  forgery  may  be  predicated  upon  an  instrument  reading, 
"  Halls  and  Davisons :  pleas  let  this  boy  have  a  soot  of  cloth  (Signed) 
Mrs.  Wilson.  And  let  him  have  a  cap,  too,"  if  extrinsic  facts  showing 
the  fraudulent  lendency  of  the  order  are  averred. 

Same. —  Uncertainty  in  Criminal  Pleadings. — How  Reached. — For  uncertainty 
in  the  statement  of  the  facts  constituting  the  offence  intended  to  be 
charged,  an  indictment  or  information  can  only  be  questioned  by  a  mo- 
tion to  quash,  and  never  by  a  motion  in  arrest,  or  by  an  assignment  of 
err^r  in  the  Supreme  Court. 

Same. — Bill  of  Exceptions. —  Filing. — Under  section  1847,  R.  S.  1881,  a  bill 
of  exceptions  which  the  record  does  not  show  to  have  been  filed  by  the 
clerk,  will  not  be  considered  as  constituting  a  part  of  the  record. 

From  the  Grant  Circuit  Court. 

M.  L.  Marsh  and  J.  Brownlee,  for  appellant. 
i.  T.  Michener,  Attorney  General,  J.  H.  Gilletty  8.  W. 
Cantwell  and  H.  J.  Paulas,  for  the  State. 
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Howk,  J. — In  this  case  Travis  Stewart,  defendant  below 
and  appellant  here,  was  prosecuted  upon  affidavit  and  infor- 
mation for  the  crime  of  forgery,  as  the  same  is  defined  in  the 
first  part  of  section  2206,  R.  S.  1881.  Upon  his  arraign- 
ment and  plea  of  not  guilty,  the  issues  joined  were  tried  by 
a  jury,  and  a  verdict  was  returned  finding  defendant  guilty  as 
charged,  and  assessing  his  punishment  at  a  fine  in  the  sum  of 
ten  dollars,  and  imprisonment  in  the  State  prison  for  the 
term  of  two  years.  Over  his  motion  for  a  new  trial  the  court 
rendered  judgment  against  him  in  accordance  with  the  verdict. 

By  his  assignment  of  errors  defendant  calls  in  question 
here,  for  the  first  time,  the  sufficiency  of  the  facts  stated  in 
the  affidavit  and  information  herein  to  constitute  a  public 
offence. 

In  such  affidavit  and  information  it  is  charged,  substan- 
tially, that  defendant,  on  the  18th  day  of  February,  1887,  at 
Grant  county,  in  this  State,  did  then  and  there  unlawfully, 
feloniously,  falsely  and  fraudulently  make,  forge  and  counter- 
feit a  certain  order  for  tjie  payment  and  delivery  of  property, 
which  false,  forged  and  counterfeit  order  then  and  there,  and 
since,  was  of  the  following  tenor,  to  wit: 

"  Halls  and  Davisons :  picas  let  this  boy  have  a  soot  of 
cloth.  (Signed)  Mrs.  Wilson. 

"And  let  him  have  a  cap,  too." 

That  the  words  u  Halls  and  Davisons,"  as  used  in  such 
order,  then  and  there  meant,  and  were,  by  defendant,  then  and 
there  intended  to  mean,  one  Levi  Hall  and  one  Levi  Davison, 
who  were  then  and  there  engaged  as  partners  in  the  sale  of 
men's  and  boys'  ready-made  clothing  and  caps  in  the  tywn 
of  Marion,  in  Grant  county,  under  the  firm  name  of  "  Hall 
&  Davison,"  as  defendant  then  and  there  well  knew  ;  that  the 
words  "  this  boy,"  and  the  word  "  him,"  as  used  in  such  order, 
then  and  there  meant,  and  were,  by  defendant,  then  and  there 
intended  to  mean,  said  defendant;  that  the  letters  and  words 
"  Mrs.  Wilson,"  as  used  in  such  order,  then  and  there  meant, 
and  were,  by  defendant,  then  and  there  intended  to  mean, 
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one  Kezia  Wilson,  who  was  then  and  there,  and  since,  a  res- 
ident of  such  town  of  Marion,  in  Grant  county;  that  said 
false,  forged  and  counterfeit  order  then  and  there  meant,  and 
was,  by  defendant,  intended  to  mean,  that  said  firm  of  "  Hall  & 
Davison  "  should  sell  and  deliver  to  defendant  a  suit  of  ready- 
made  clothes  and  a  cap,  and  that  said  Kezia  Wilson  would 
pay  said  firm  the  value  of  such  clothes  and  cap ;  that  defend- 
ant then  and  there  forged  such  order  as  aforesaid,  with  intent 
then  and  there  and  thereby  unlawfully,  feloniously,  falsely 
and  fraudulently  to  prejudice,  damage  and  defraud  the  said 
Kezia  Wilson,  contrary  to  the  form  of  the  statute,  etc. 

The  second  count  of  the  affidavit  and  information  is  pred- 
icated upon  defendant's  alleged  forgery  of  the  same  written 
order,  and  charges,  substantially,  the  same  extrinsic  facts  in 
relation  thereto  as  the  first  count  thereof,  the  substance  of 
which  we  have  given.  But  such  second  count  differs  from 
the  first  count,  in  this,  that  it  is  charged  in  the  second  count 
that  defendant  forged  such  order  as  aforesaid,  with  intent 
then  and  there  and  thereby  unlawfully,  feloniously,  falsely 
and  fraudulently  to  prejudice,  damage  and  defraud  said  Levi 
Hall  and  Levi  Davison,  contrary  to  the  form  of  the  stat- 
ute, etc. 

In  discussing  the  alleged  insufficiency  of  the  facts  stated 
in  the  affidavit  and  information  herein  to  constitute  a  public 
offence,  the  first  point  made  by  defendant's  learned  counsel 
is  that  such  affidavit  and  information  were  insufficient,  be- 
cause the  written  order,  for  the  alleged  forgery  of  which  de- 
fendant is  now  here  prosecuted,  shows  upon  its  face  that  "  it 
is  not  for  the  payment  of  money,  or  for  the  delivery  of  prop- 
erty of  any  value."  Counsel  say:  "The  information  does 
not  charge  or  allege  that  the  property  to  be  delivered  under 
the  order  was  of  any  value,  nor  does  it  charge  that  defend- 
ant received,  under  such  order,  any  property  of  value,  nor 
that  he  offered  such  order  for  any  particular  property  of 
value." 

This  objection  to  the  sufficiency  of  the  affidavit  and  infor- 
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mation  is  not  authorized  by  any  provision  of  our  statute  de- 
fining the  crime  of  forgery,  or  by  any  rule  of  criminal  plead- 
ing prescribed  by  our  criminal  code.  Under  our  statute, 
whoever  falsely  makes,  forges  or  counterfeits  u  any  order  *  * 
for  the  payment  of  money  or  property,  *  *  *  or  any  other 
instrument  of  writing,  with  intent  to  defraud  any  person, 
*  *  *  shall  be  imprisoned  in  the  State  prison,"  etc.  Section 
2206,  supra. 

Under  this  statutory  definition  of  the  crime  of  forgery,  it 
is  certain,  we  think,  that  the  value  of  the  property  which  de- 
fendant apparently  sought  to  obtain  as  the  fruits  of  his  crime, 
was  "  not  of  the  essence  of  the  offence."  In  such  case,  our 
criminal  code  expressly  provides  that  "  No  indictment  or  in- 
formation shall  be  deemed  invalid,  nor  shall  the  same  be  set 
aside  or  quashed,  *  *  *  *  for  omitting  a  statement  of  the 
value  or  price  of  any  matter  or  thing,  *  *  *  in  any  case 
where  the  value  or  price  *  *  *  *  is  not  of  the  essence  of 
the  offence."     Section  1756,  R.  S.  1881. 

The  sufficiency  of  the  affidavit  and  information  herein  is 

» 

further  challenged  by  appellant's  counsel,  upon  the  ground 
that  the  written  order  set  out  is  not  an  order  or  instrument 
of  writing  upon  which  a  charge  of  forgery  can  be  predicated 
under  our  statute.  In  support  of  their  argument  on  this 
point,  counsel  cite  aud  rely  upon  Shannon  v.  State,  109  Ind. 
407.  We  are  of  opinion,  however,  that  the  case  cited  lends 
no  support  whatever  to  the  contention  of  counsel.  In  that 
ease  the  written  order  upon  which  the  charge  of  forgery  was 
based,  was  similar  in  its  phraseology  to  the  written  order  set 
out  in  the  affidavit  and  information  in  the  case  at  bar.  In 
the  case  cited,  the  court  below  had  overruled  a  motion  to 
quash  the  indictment,  because  it  did  not  state  the  offence 
with  sufficient  certainty,  and  that  ruling  was  assigned  here 
as  error.  It  was  there  held  by  this  court  that  the  motion  to 
quash  the  indictment  ought  to  have  been  sustained,  not  upon 
the  ground,  however,  that  the  written  order  was  an  instru- 
ment of  writing,  upon  which  a  charge  of  forgery  could  not 
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be  predicated  under  our  statute,  but  solely  because  such 
order  was  so  uncertain  in  its  meaning  that  the  averment  of 
extrinsic  facts,  showing  its  fraudulent  tendency,  was  neces- 
sary to  the  sufficiency  of  the  indictment.  In  the  case  under 
consideration,  the  necessary  extrinsic  facts,  showing  the  fraud- 
ulent tendency  of  the  forged  order,  are  averred  in  the  affi- 
davit and  information,  and  their  sufficiency  was  not  called 
in  question  below  by  a  motion  to  quash  for  uncertainty.  In 
criminal  pleading,  for  uncertainty  in  the  statement  of  the 
facts  constituting  the  offence  intended  or  attempted  to  be 
charged,  an  indictment  or  information  can  only  be  assailed 
or  questioned  by  a  motion  to  quash,  and  never  by  a  motion 
in  arrest  or  by  an  assignment  here,  for  the  first  time, 'that  the 
facts  stated  in  the  pleading  are  not  sufficient  to  constitute  a 
public  offence.  Trout  v.  State,  107  Ind.  578 ;  Pattee  v.  State, 
109  Ind.  545;  Trout  v.  State,  111  Ind.  499. 

Appellant  has  also  assigned  as  error  the  overruling  of  his 
motion  for  a  new  trial,  and  under  it  his  counsel  have  pre- 
sented and  discussed  several  questions  arising  on  the  evi- 
dence. The  point  is  made  on  behalf  of  the  State  by  the 
attorney  general,  and  it  seems  to  be  well  made  under  our 
decisions,  that  the  evidence  given  on  the  trial  is  not  prop- 
erly in  the  record.  It  is  insisted  on  behalf  of  the  State, 
that  the  bill  of  exceptions  containing  the  evidence  is  not  in 
the  record,  for  the  reason  that  the  record  fails  to  show  that 
such  bill  was  filed  in  the  court  below  within  the  time  given 
by  the  court.  This  point  is  fully  sustained  by  the  record,  as 
it  does  not  show  that  the  bill  of  exceptions  was  ever  "  filed 
by  the  clerk."  Our  criminal  code  requires  that  the  bill  of 
exceptions  "  must  be  signed  by  the  judge  and  filed  by  the 
clerk."  Section  1847,  R.  S.  1881.  It  will  be  observed  that 
this  statutory  provision  is  as  imperative  in  requiring  that  the 
bill  must  be  "filed  by  the  clerk"  as  it  is  in  requiring  that  it 
must  be  "signed  by  the  judge."  The  statute  is  mandatory 
as,  to  both  requirements.  When  the  bill  of  exceptions  is 
signed  by  the  judge  and  filed  by  the  clerk,  and  these  facts 
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are  shown  by  the  record,  then,  and  not  before,  can  the  bill  be 
considered  here  as  constituting  a  part  of  the  record. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  1, 1888. 
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No.  14,046. 

Robinson  v.  The  State. 

Criminal  Law. —  Larceny. —  Larceny  is  committed  wheneTer  a  person 
wrongfully  takes  and  carries  away  the  personal  goods  of  another,  with- 
out any  pretence  of  right,  with  a  felonious  intent  on  the  part  of  tbe 
taker  to  deprive  the  owner  of  them  or  to  appropriate  them  to  his  own  use. 

Same. — Intent. — Evidence. — Wrongfully  taking  the  property  of  another, 
without  the  owner's  consent  and  with  no  apparent  purpose  of  returning 
it,  is,  in  the  absence  of  explanatory  circumstances,  evidence  of  an  intent 
to  deprive  the  owner  of  his  property,  and  a  6nding  of  guilty  upon  such 
evidence  will  not  be  disturbed  on  appeal. 

Same. — Repentance. — Where  property  hail  been  secretly  and  clandestinely 
taken,  no  other  motive  appearing,  the  inference  may  properly  arise  that 
it  was  taken  feloniously;  and,  if  the  taking  was  felonious  in  the  first 
instance,  repentance,  no  matter  how  soon  it  may  have  followed,  may 
mitigate  but  it  will  not  annul  the  offence. 

Same. —  Weak-Mindedness. — Intoxication. — The  facts  that  the  defendant  ii 
weak-minded,  and  that  at  the  time  of  the  taking  he  was  voluntarily  in 
a  state  of  intoxication,  may  be  considered  as  bearing  upon  the  intent, 
but,  there  being  no  evidence  of  mental  unsoundness,  of  themselves 
they  furnish  no  substantive  defence  against  a  felonious  taking. 

From  the  Bartholomew  Circuit  Court. 

M.  Hacker,  W.  F.  Strickland,  J.  W.  Morgan  and   T.  C 
Ahem,  for  appellant. 

L.  T.  Michener,  Attorney  General,  and  J".  H.  Gillett,  for 

the  State. 
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Mitchell,  C.  J. — Robinson  was  indicted  and  found  guilty 
of  petit  larceny.  It  is  now  urged  on  his  behalf  that  the  evi- 
dence did  not  justify  the  finding. 

It  appears  from  the  evidence  that  the  appellant  was  about 
twenty-six  years  old  at  the  time  of  the  alleged  larceny ;  that 
he  was  somewhat  addicted  to  drink,  and,  at  the  best,  not  very 
bright  intellectually,  and  that  he  had  formerly  been  em- 
ployed by  Mr.  Chambers,  the  owner  of  the  property  alleged 
to  have  been  stolen.  The  evidence  tends  to  show  that,  on 
the  night  of  the  25th  of  July,  1887,  the  defendant  went  into 
Chambers'  barn,  and  without  his  knowledge  or  consent  took 
therefrom  a  certain  pony,  together  with  a  saddle,  bridle  and 
blanket,  all  belonging  to  Jacob  Chambers,  and  that  he  was 
found  the  next  day  some  twenty-five  miles  distant  with  the 
above  mentioned  property  in  his  possession. 

There  was  testimony  tending  to  show  that  the  appellant 
had  been  drinking  on  the  day  preceding  the  night  on  which 
the  property  was  taken,  and  a  witness  testified  that  the  ap- 
pellant had  a  disposition  to  ride  around  in  an  aimless  sort  of 
wav  when  under  the  influence  of  drink. 

Some  of  the  witnesses  spoke  of  the  appellant  as  being 
weak-minded,  and  others  said  he  was  not  very  bright,  espe- 
cially when  under  the  influence  of  drink,  but  it  did  not  ap- 
pear that  he  was,  either  from  drink  or  any  other  cause,  to 
any  degree,  mentally  unsound. 

The  appellant  testified,  in  his  own  behalf,  to  the  effect  that 
he  was  very  much  intoxicated  at  the  time,  and  had  no  knowl- 
edge or  recollection  whatever  of  the  manner  in  which  he  be- 
came possessed  of  Chambers'  property.  There  was  other 
evidence,  however,  which  rendered  this  fairly  questionable. 
He  claimed  that  upon  regaining  consciousness  on  the  next 
morning  after  the  property  was  taken,  he  found  himself  in 
Shelbyville  in  possession  of  the  pony  and  other  property, 
and  that  he  immediately,  after  taking  more  drink,  started  to 
return,  and  that  he  was  arrested  on  the  outskirts  of  Shelby- 
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villc,  with  the  property  in  his  possession,  while  on  his  way 
back. 

The  court  below,  after  hearing  the  defendant's  account  of 
the  matter  from  his  own  lips,  and  with  all  the  other  evidence 
before  it,  adjudged  him  guilty,  as  charged.  Looking  into 
the  record,  we  can  not  say  that  the  finding  is  not  supported 
by  the  evidence. 

It  is  true,  as  is  contended,  that  an  essential  ingredient  in 
the  crime  of  larceny  is  the  existence  at  the  time  of  the  tak- 
ing of  a  felonious  intent  to  deprive  the  owner  of  his  property 
against  his  will,  yet  whether  or  not  such  an  intent  existed  is 
a  question  for  the  determination  of  the  court  or  jury  trying 
the  cause.  If  there  is  evidence  from  which  such  an  intent 
can  fairly  be  inferred,  an  appellate  court  is  not  authorized  to 
disturb  a  finding  that  such  an  intent  existed.  Larceny  is 
committed  whenever  a  person  wrongfully  takes  and  carries 
away  the  personal  goods  of  another,  without  any  pretence 
of  right,  with  the  felonious  intent  to  deprive  the  owner  of 
them,  or  to  appropriate  them  to  his — the  taker's — own  use. 
State  v.  South,  4  Dutch.  28. 

The  taking  and  carrying  away  are  felonious  or  not,  depend- 
ing upon  whether  the  taker  intended  at  the  time  permanently 
to  deprive  the  owner  of  his  property  without  his  consent,  or 
whether  he  merely  intended  temporarily  to  use  it  wrongfully, 
mischievously  or  wantonly,  it  may  be,  and  then  return  or 
abandon  it  to  the  owner,  without  substantial  injury.  Taking, 
though  wrongful,  for  a  mere  temporary  purpose,  is  not  larceny. 
Umphrey  v.  State,  63  Ind.  223 ;  Starch  v.  Stale,  63  Ind.  285; 
State  v.  Wingo,  89  Ind.  204 ;  1  Whart.  Crim.  L.,  section  885. 

Wrongfully  taking  the  property  of  another,  without  the 
owner's  consent,  and  with  no  apparent  purpose  of  returning 
it,  is,  in  the  absence  ef  explanatory  circumstances,  evidence 
of  an  intent  to  deprive  the  owner  wholly  of  his  property, 
and  a  finding  of  guilty  upon  such  evidence  will  not  be  dis- 
turbed.    State  v.  Davis,  38  N.  J.  176. 

If  it  appears  that  property  has  been  taken  and  carried  away 
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.as  an  incident  merely  to  the  commission  of  some  other  sub- 
stantive offence,  such  taking  may  not  constitute  larceny,  even 
though  by  the  commission  of  the  principal  offence  the  owner 
has  been  deprived  of  his  property.  Pence  v.  State,  110 
Ind.  95. 

Where,  as  in  the  present  case,  property  has  been  secretly 
and  clandestinely  taken,  no  other  motive  appearing,  the  in- 
ference may  properly  arise  that  it  was  taken  feloniously,  and 
if  the  taking  was  felonious  in  the  first  instance,  repentance, 
no  matter  how  soon  it  may  have  followed,  nor  how  much  it 
may  mitigate  the  crime,  does  not  deprive  it  of  its  felonious 
character  nor  annul  the  offence.  1  Bishop  Crim.  Law,  section 
208a. 

That  the  goods  were  returned,  or  that  the  appellant  was 
apparently  on  the  way  to  return  them,  was  proper  to  be  con- 
sidered as  indicative  of  an  intent  in  the  first  instance  not 
permanently  to  deprive  the  owner  of  his  property,  but  this 
may  hav«  been  overborne  by  circumstances  showing  an 
original  intent  to  defraud.     1  Whart.  Crim.  L.,  section  887. 

That  the  defendant  was  weak-minded,  there  being  no  evi- 
dence of  mental  unsoundness,  and  that  he  may  have  been 
voluntarily  in  a  state  of  intoxication,  were  matters  proper  to 
be  considered  as  bearing  upon  the  intent  with  which  he  took 
the  property.  Of  themselves,  however,  they  furnish  no  sub- 
stantive defence  against  a  felonious  taking.  Wartena  v. 
State,  105  Ind.  445. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  1, 1888. 
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'    No.  14,211. 

Wilklns  v.  The  State. 

Dentistry.— Act  to  Regulate  Practice  of,  Constitutional — The  act  of  March 
7th,  1887,  to  regulate  the  practice  of  dentistry,  prescribing  what  quali- 
fications a  person  Who  enters  upon  the  practice  of  that  profession  shall 
possess,  and  providing  for  the  issuing  of  certificates  to  applicants  bj  a 
board  of  examiners,  is  constitutional  and  valid. 

Same. — Judicial  Knowledge. — The  courts  will  take  judicial  knowledge  tin: 
the  dental  profession  is  one  requiring  skill,  and  that  an  unskilled  per- 
son may  injure  one  who  employs  him,  and  this  being  so,  the  Legij-h- 
ture  may  prescribe  the  qualifications  of  those  permitted  to  practice  that 
profession. 

Same. — Legislative  Power, —  Wisdom  and  Expediency  of  Act — The  Legislature 
having  plenary  power  over  the  whole  subject,  it  alone  must  be  the  ja<l$? 
as  to  what  is  wise  and  expedient,  both  as  to  the  qualifications  required 
and  as  to  the  method  of  ascertaining  those  qualifications,  and  w>  long 
as  it  keeps  within  the  Constitution,  the  courts  can  exercise  no  tc^r- 
visory  power. 

Same. — Corporation. — Creation  by  Special  Act. — The  provision  delegating  to 
the  Indiana  Dental  Association  the  .naked  power  to  name  three  mem- 
bers of  the  board  of  examiners,  provided  for  in  said  act,  is  not  a  grant 
of  corporate  power,  and  hence  is  not  a  violation  of  the  constitutional 
provision  forbidding  the  creation  of  corporations  by  special  act. 

Same. — Board  of  Examiners. — Judicial  Functions. — While  the  board  of  ex- 
aminers in  some  degree  acts  judicially,  it  performs  no  judicial  dc:y 
within  the  meaning  of  the  Constitution,  and,  therefore,  the  act  i>  M 
invalid  because  it  does  not  make  such  provisions  as  would  be  necessary 
if  the  examiners  constituted  a  judicial  tribunal. 

Same. —  Time  and  Place  of  Meeting  of  Board. — Notice. — Prosecution  for  fa" 
ticing  Without  License. — The  time  and  place  of  meeting  of  the  board'-' 
examiners  are  to  be  fixed  by  the  persons  whom  the  law  has  vested  wit:. 
authority,  and  one  who  desires  a  license  must  make  reasonable  inquiry, 
and  if  he  fails  to  do  so,  he  can  not  defend  a  prosecution  for  practicin: 
without  a  license  on  the  ground  that  no  notice  of  the  meeting  of  the 
board  had  been  given  him. 

Same.— Statute  Invalid  in  Part. — A  part  of  a  statute  may  be  declared  if* 
valid,  yet  if  enough  remains  to  constitute  a  complete  statute,  the  latter 
may  be  enforced. 


From  the  Grant  Circuit  Court. 
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H.  Brownlee  and  W.  H.  Carroll,  for  appellant. 
X.  T.  Michener,  Attorney  General,  J.  H.   Gillett,  S.   W. 
CantweU  and  H.  J.  Paulus,  for  the  State. 

Elliott,  J. — The  indictment  upon  which  is  founded  the 
.  judgment  from  which  this  appeal  is  prosecuted,  charges  that  the 
appellant  did  practice  the  profession  of  dentistry  without  hav- 
ing obtained  a  certificate  from  the  board  of  examiners  estab- 
lished under  the  act  of  March  7th,  1887,  Acts  of  1887,  p.  58. 

There  is  entire  harmony  in  the  adjudged  cases  upon  the 
question  of  the  power  of  the  Legislature  to  enact  laws  pre- 
scribing  what  qualifications  a  person  shall  possess  who  enters 
upon  the  practice  of  a  profession  requiring  professional  skill 
and  learning.  From  the  earliest  years  of  the  common  law, 
men  who  engaged  in  the  practice  of  the  profession  of  law 
and  medicine  were  required  to  possess  skill  and  learning,  and 
to  obtain  evidence  of  their  qualification  from  the  sources 
designated  by  law.  A  long  and  unwavering  line  of  cases, 
extending  from  those  early  years  of  the  law  to  the  present, 
sustain  this  doctrine.  Eastman  v.  State,  109  Ind.  278,  and 
cases  cited ;  Orr  v.  Meek,  111  Ind.  40 ;  State,  ex  reL,  v.  (preen, 
112  Ind.  462. 

This  firmlv  settled  doctrine  is  thus  well  stated  in  a  late 
work :  "  Where  the  successful  prosecution  of  a  calling  re- 
quires a  certain  amount  of  technical  knowledge  and  profes- 
sional skill,  and  the  lack  of  them  in  the  practitioner  will 
result  in  material  damage  to  one  who  employs  him,  it  is 
a  legitimate  exercise  of  police  power  to  prohibit  any  one 
from  engaging  in  the  calling  who  has  not  previously  been 
examined  by  the  lawfully  constituted  authority  and  received 
a  certificate  in  testimony  of  his  qualification  to  practice  the* 
profession.  The  right  of  the  State  to  exercise  this  control 
over  the  skilled  trades  and  the  learned  professions,  with  a  sin- 
gle exception  in  respect  to  teachers  and  expounders  of  re- 
ligion, has  never  been  seriously  questioned."  Tiedeman  Lim- 
itations of  Police  Power,  section  87,  p.  200. 
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In  even  stronger  language,  Judge  Cooley  affirms  this 
general  principle.     Cooley  Torts,  289. 

This  principle  extends  to  many  trades  and  professions,  as 
pilots,  engineers  and  the  like.  Tiedeman  Limitations  of  Po- 
lice Power,  p.  624 ;  Cooley  Const.  Lim.  743. 

The  legislative  judgment  that  the  welfare  of  the  public 
requires  that  those  practicing  the  dental  profession  shall  pos- 
sess the  necessary  skill  and  learning  and  shall  obtain  a  cer- 
tificate, is  probably  conclusive.  But,  if  it  were  not,  the 
courts  must  take  judicial  knowledge  that  it  is  a  profession 
requiring  skill.  The  fact  that  the  dentist  employs  his  pro- 
fessional skill  upon  an  important  part  of  the  human  body  is, 
of  course,  known  to  every  one,  and  can  not  be  unknown  to 
the  courts.  As  this  is  known,  it  must  follow  that  it  mav 
also  be  judicially  known  that  one  unskilled  in  the  profession 
may  injure  the  person  who  employs  him.  As  this  is  so,  then, 
as  we  have  seen,  the  Legislature  may  prescribe  the  qualifica- 
tions of  those  permitted  to  practice  the  profession. 

The  board  of  examiners  established  under  the  law  is  the 
lawfully  constituted  authority,  and  from  it  the  certificate  re- 
quired by  law  must  be  obtained.  The  Legislature,  as  the 
law-making  power,  has  authority  to  prescribe  the  method  of 
procedure.  Its  authority  does  not  end  with  declaring  what 
qualifications  he  who  enters  upon  the  practice  of  that  pro- 
fession shall  possess.  As  it  has  plenary  power  over  the 
whole  subject,  it  alone  must  be  the  judge  of  what  is  wise 
and  expedient,  both  as  to  the  qualifications  required  and  as 
to  the  method  of  ascertaining  those  qualifications.  The  court? 
can  not  exercise  any  supervisory  power  over  the  Legislature 
as  long  as  it  keeps  within  the  limits  of  the  Constitution. 
F<ry  v.  State,  63  Ind.  552;  Eastman  v.  State,  supra;  Cooler 
Const.  Lim.  202,  206. 

It  is  established  law  that  an  act  of  the  Legislature  can  not 
be  annulled  by  the  judiciary  in  any  respect  unless  it  clearly 
contravenes  some  provision  of  the  Constitution.  Doubt  must 
be  resolved  in  favor  of  the  validity  of  the  statute.     Since 
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this  doctrine  was  announced  by  Chief  Justice  Marshall, 
early  in  the  history  of  our  country,  it  has  been  inflexibly  ad- 
hered to  by  all  the  courts.  Cooley  Const.  Lira.  (5th  ed.)  218 ; 
Beauckamp  v.  State,  6  Blackf.  299 ;  Pittsburgh,  etc.,  R.  W. 
Go.  v.  Brown,  67  Ind.  45  (33  Am.  R.  73)  ;  Hedderich  v. 
State,  101  Ind.  564  (51  Am.  R.  768) ;  Robinson  v.  Schenck, 
102  Ind.  307  (319). 

As  the  Legislature  has  exclusive  power  over  the  entire 
subject,  it  is  our  duty  to  uphold  the  statute  as  it  comes  to  us 
from  the  Legislature  with  the  executive  sanction.  We  can 
not  annul  any  part  of  the  statute  unless  it  clearly  violates 
some  provision  of  the  Constitution.  We  have  given  full  con- 
sideration to  the  appellant's  argument,  but  we  are  unable  to 
perceive  that  it  even  proves  that  it  is  probable  that  some 
provision  of  the  Constitution  has  been  violated;  much  less 
does  it  prove  that  it  has  been  violated  beyond  doubt. 

It  is  contended  that  the  act  is  unconstitutional  because  it 
authorizes  the  Indiana  Dental  Association  to  appoint  three 
members  of  the  board  of  examiners.  The  argument  is,  that 
the  dental  association  is  a  corporation,  and  that  the  act,  in 
authorizing  it  to  appoint,  enlarges  its  corporate  powers,  and. 
therefore,  violates  the  Constitution  by  enlarging  the  powers 
of  a  corporation  by  a  special  act.  In  more  particulars  than 
one  this  argument  is  unsound.  It  rests  on  an  undue  assump- 
tion. Authorizing  a  corporation  to  select  persons  to  perform 
a  duty  in  which  the  public  are  interested  is,  in  no  just  sense, 
the  enlargement  of  corporate  powers.  The  designation  of 
the  corporation  as  the  selecting  body  is  not  the  grant  of  cor- 
porate power.  This  is  very  clear  to  our  minds.  Clearly,  the 
Legislature  might  repeal  the  act  at  pleasure,  and  this,  of 
itself,  proves  that  no  corporate  right  is  granted,  for  if  there 
were  such  a  grant,  there  could  be  no  valid  repeal.  It  is  quite 
as  clear,  that  a  statute  which  directs  a  person,  artificial  or 
natural,  to  perform  a  particular  act,  is  not  for  that  reason 
transformed  from  a  general  into  a  special  statute.  But  grant- 
ing (and  the  concession  can  only  be  made  for  the  argument's 
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sake)  that  the  authority  to  appoint  members  of  the  board  of 
examiners  is  a  corporate  act,  still  the  concession  would  by  no 
means  lead  to  the  conclusion  .that  the  statute  infringes  upon 
the  Constitution. 

The  provision  which  it  is  asserted  the  act  violates  is  this: 
"  Corporations,  other  than  banking,  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws."  It  can 
not,  with  the  faintest  tinge  of  justice,  be  affirmed  that  the 
simple  delegation  of  authority  to  appoint  three  men  to  per- 
form duties  affecting  the  public  is  the  creation  of  a  new  cor- 
poration. Changes  of  infinitely  more  importance  have  been 
held  not  to  create  a  new  corporation.  Wallace  v.  Loomis,  97 
U.  8.  146 ;  Attorney  General  v.  North  American  Z.  Im.  Go.} 
$2  N.  Y.  172;  Southern  Pacific  R.  R.  Co.  v.  Orion,  6  Saw- 
yer, 157. 

The  general  rule  is  thus  stated  by  a  late  writer :  "A  special 
act  of  the  Legislature  regulating  an  existing  corporation,  or 
granting  to  it  new  privileges,  without  altering  its  character  or 
affecting  the  charter  contract,  would  not  be  in  violation  of  the 
letter  nor  of  the  spirit  of  a  constitutional  prohibition  of 
this  description."     Morawetz  Corp.,  sectionl2. 

The  case  of  Wiley  v.  Corporation  of  Bluffion,  111  Ind.  152, 
declares  a  similar  doctrine.  But  it  is  reallv  not  necessarr  to 
inquire  how  far  a  corporate  grant  may  extend  without  violat- 
ing the  Constitution,  for  we  are  well  satisfied  that  the  dele- 
gation of  the  naked  power  to  name  three  members  of  the 
board  is  not  a  grant  of  corporate  power. 

The  objection  that  the  act  invests  the  board  of  examiners 
with  judicial  functions  is  fully  answered  by  the  cases  of  £?- 
-more  v.  Overton,  104  Ind.  548  (54  Am.  R.  343) ;  Eastman  v. 
iState,  supra,  and  the  cases  there  cited. 

If  the  appellant  were  correct  in  his  assumption,  then  eveij 
school  examiner  who  examines  an  applicant  for  license,  eveir 
clerk  who  accepts  and  acts  upon  an  affidavit,  every  auditor  who 
accepts  an  abstract  of  title  when  he  loans  school  funds,  and 
•every  officer  who  approves  a  report,  would  exercise  judicial 
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functions.  That  they  do  in  some  degree  a£t  judicially  is  true, 
and  so  does  every  officer,  from  the  Governor  to  constable,  who 
is  invested  with  discretionary  powers;  for  the  Governor, 
when  he  issues  a  requisition  for  a  fugitive  from  justice,  de- 
cides many  things;  and  the  constable,  when  he  executes  a 
writ  or  a  warrant,  exercises  a  discretion ;  but  no  one  of  these 
officers  exercises  judicial  judgment  in  the  sense  that  a  court 
or  judge  does.  These  officers,  one  and  all,  are  ministerial  of- 
ficers, and  not  judges  or  courts,  and  the  judicial  functions 
meant  by  the  Constitution  are  such  only  as  courts  or  judges 
-exercise.  A  judicial  duty,  within  the  meaning  of  the  Consti- 
tution, is  such  a  duty  as  legitimately  pertains  to  an  officer  in 
the  department  designated  by  the  Constitution  as  the  judicial. 
By  this  designation  is  meant  the  judiciary  in  the  true  sense 
of  the  term. 

This  case  falls  within  the  class  of  cases  represented  by 
Mayne8  v.  Moore,  16  Ind.  116,  Flournoy  v.  City  of Jefferson- 
ville,  17  Ind.  169  (79  Am.  Dec.  468),  Pennington  v.  Streight, 
54  Ind.  376,  State,  ex  rel.,  v.  Johnson,  105  Ind.  463  (467), 
Weaver  v.  Templin,  ante,  p.  298,  Betts  v.  Dimon,  3  Conn. 
107,  and  Orane  v.  Gamp,  12  Conn.  463. 

In  Flournoy  v.  City  of  Jeffersonmlle,  supra,  the  court  said  : 
*'An  act  is  none  the  less  ministerial,  because  the  person  per- 
forming it  may  have  to  satisfy  himself  that  the  state  of 
facts  exists  under  which  it  is  his  right  and  duty  to  perform 
the  act." 

It  is  a  mistake,  therefore,  to  assume  that  the  statute  must 
conform  to  all  the  requirements  as  to  notice  and  like  inci- 
dents that  would  be  necessary  if  the  act  were  judicial.  We  can 
not,  therefore,  hold  the  act  unconstitutional  because  it  does 
not  make  such  provisions  as  would"  be  necessary  if  the  ex- 
aminers constituted  a  judicial  tribunal.  We  suppose  a  suc- 
cessful defence  might  be  made  by  a  person  who  had  in  good 
faith  sought  an  opportunity  to  obtain  a  license,  and  failed 
through  the  fault  of  the  examiners  to  meet  at  the  time  ap- 
pointed ;  but  one  who  has"  had  notice,  and  failed  to  avail 
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himself  of  the  opportunity,  as  was  the  case  here,  can  not  suc- 
cessfully defend.  The  time  and  place  of  meeting  of  the 
board  are  to  be  fixed  by  the  persons  whom  the  law  has  vested 
with  authority,  and  one  who  desires  a  license  must,  at  least, 
make  reasonable  inquiry,  for  a  public  law  gives  him  notice. 
Nor  is  an  applicant  delayed  until  the  meeting  of  the  board 
of  examiners,  for  section  7  of  the  act  expressly  provides  that 
"Any  member  of  the  board  may  grant  a  permit  to  any  person 
who  shall  file  with  the  member  his  application  therefor." 
There  is,  therefore,  no  denial  of  an  opportunity  to  acquire  a 
permit,  nor  any  delay  required,  for  a  permit  may  be  had  at 
auy  time  upon  application.  The  way,  therefore,  is  always 
open,  and  no  oue  need  be  in  doubt  what  course  to  pursue. 
One  who  has  a  way  always  open  to  him  by  which  he  can  at- 
tain what  is  required  to  protect  him,  has  himself  to  censure 
if  he  does  not  use  diligence  to  avail  himself  of  the  oppor- 
tunity afforded  him.  If  the  permit  is  obtained  under  section 
7,  then  notice  is  necessarily  imparted ;  but,  where  the  party 
must  himself  take  the  initiatory  step,  he  can  not  insist  that 
notice  shall  be  given  him  before  prosecution. 

If  it  were  conceded  that  counsel  are  right  in  asserting  that 
section  11,  which  provides  the  method  in  which  compensa- 
tion of  members  of  the  board  of  examiners  shall  be  fixed,  i? 
unconstitutional,  it  would  not  avail  the  appellant,  for  if  all 
that  part  of  the  statute  were  annulled,  there  would  still  he 
a  complete  law,  fully  prescribing  rules  and  adequately  defin- 
ing the  offence  charged.  It  is  perfectly  well  settled,  that  a 
part  of  a  statute  may  be  declared  invalid,  and,  if  enough  re- 
mains to  constitute  a  complete  statute,  that  which  remaius 
may  be  enforced.  If,  therefore,  all  that  part  of  the  statute 
which  relates  to  the  compensation  of  members  of  the  board 
of  examiners  should  be  rejected,  the  appellant  would  derive 
no  benefit,  for  the  valid  part  of  the  statute  fully  prescribes 
the  duties  of  those  who  assume  to  practice  dentistry,  and  fully 
defines  and  creates  the  offence  described  in  the  indictment. 

Arguments  that  might,  perhaps,  not  be  without  weight  if 


NOVEMBER  TERM,  1887.  521 


Lucas  et  al.  v.  Owens. 


addressed  to  the  Legislature  are  adduced  by  counsel ;  but,  as 
these  arguments  all  bear  upon  questions  of  pure  legislative 
policy,  they  can  have  no  weight  with  the. courts.  All  that 
the  courts  can  do,  even  though  they  may  be  impressed  with 
the  need  of  amendments,  is  to  test  the  statute  by  the  Con- 
stitution, and  if  it  sustains  that  test,  they  must  uphold  it  as  it 
is  written. 

It  is  urged  that  the  State  did  not  prove  that  the  Indiana 
Dental  Association  was  duly  incorporated,  and  that  for  this 
reason  there  should  have  been  an  acquittal.  This  position  is 
untenable.  It  is  so  because  it  is  immaterial  whether  the  as- 
sociation was  incorporated  or  was  not,  for  the  Legislature 
might  have  authoiized  an  unincorporated  association,  as  well 
as  an  incorporated  one,  to  select  three  members  of  the  board 
of  examiners.  It  is  so,  because,  granting  that  only  a  corpo- 
ration could  be  authorized  to  appoint,  the  corporate  existence 
can  not  be  questioned  in  a  collateral  proceeding.  It  is  so, 
because  the  Legislature  has  recognized  the  existence  of  the 
association,  and  this  creates  the  presumption,  if,  indeed,  it 
does  not  do  much  more,  that  it  had  a  legal  existence. 

Finding  no  error  in  the  record,  we  affirm  the  judgment. 

Filed  March  2, 1888. 


No.  13,181. 

Lucas  et  al.  v.  Owens. 

Principal  and  Surety. —  Misrepresentations  as  to  Extent  of  Obligation. — 
Fraud  Not  Available  as  Against  Payee  Without  Knowledge. — A  surety,  who 
has  been  misled  by  the  principal  as  to  the  character  and  extent  of  the 
obligation  entered  into  at  the  request  of  the  latter,  can  not  make  the 
fraud  available  as  a  defence  in  an  action  on  the  obligation  by  the  payee, 
unless  the  latter  participated  in  or  had  knowledge  of  the  fraud. 
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Same. — Innocent  Ptirties. — Where  one  of  two  innocent  persons  most  suffer 
by  the  wrong  of  a  third  person,  the  one  who  put  it  in  the  power  of  the 
wrong-doer  to  cause  the  loss  must  bear  it 

From  the  Monroe  Circuit  Court. 

W.  H.  Martin,  for  appellants. 
R.  A.  Fulk,  for  appellee. 

(  Mitchell,  C.  J.-t-Thomas  J.  Owens  brought  this  suit 
against  Andrew  W.  Johnson  and  Sarah  C.  Lucas,  joint 
makers  of  a  promissory  note,  which  fell  due  in  one  year 
from  the  date  thereof,  and  called  for  the  payment  of  $760, 
and  interest. 

Mrs.  Lncas,  in  the  second  and  fourth  paragraphs  of  her 
separate  answer,  set  up  as  a  defence,  that  her  co-defendant, 
Johnson,  had  induced  her  to  sign  the  note  sued  on  as  hi* 
surety,  by  means  of  certain  false  and  fraudulent  representa- 
tions, which  are  particularly  set  out,  and  which  she  alleges 
were  relied  on  by  her. 

Without  setting  out  the  facts  pleaded  in  any  greater  de- 
tail, it  is  sufficient  for  the  purposes  of  this  case  to  say  they 
show  that  Mrs.  Lucas,  without  any  contributory  fault  or 
neglect  on  her  part,  was  induced  by  her  co-defendant  to  sign 
the  note  in  suit  under  such  circumstances  as  would  entitle 
her  to  be  relieved  therefrom  as  against  the  principal,  John- 
son, if  he  were  claiming  any  benefit  from  the  contract.  As, 
however,  there  is  nothing  in  the  answer  tending  to  show  that 
the  payee  was  guilty  of  any  fault  or  neglect,  or  that  he 
knew,  or  had  any  reason  to  suspect,  that  Mrs.  Lucas  had 
been  induced  to  sign  the  note  by  the  misconduct  of  any  one, 
it  is  difficult  to  discover  any  principle  upon  which  he  can  be 
compelled  to  exonerate  the  surety,  after  having  accepted  the 
note  and  parted  with  the  consideration  thereof  in  good  faith. 

A  surety  who  has  been  misled  by  the  principal,  as  to  the 
character  and  extent  of  an  obligation,  signed  and  assumed 
at  the  request  of  the  latter,  can  not  make  the  fraud  of  the 
principal  available  as  a  defence,  unless  he  can  also  show  that 
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the  payee  or  obligee  participated  in,  or  had  knowledge  of, 
the  fraud  or  deception.  Western,  etc.,  Ins.  Co.  v.  Clinton,  66  N. 
Y.  326;  Casoni  v.  Jerome ,  58  N.  Y.  315;  Ladd  v.  Board 
cf  Trustees,  80  111.  233.  Griffith  v.  Reynolds,  4  Gratt.  46 ; 
Quinn  v.  Hard,  43  Vt.  375 ;  Brandt  Sur.,  section  353. 

The  payee  who  parts  with  a  consideration,  and  accepts  the 
note  in  good  feith,  is  not  bound  to  ascertain  whether  the 
sureties,  whose  genuine  signatures  appear  thereon,  fully  un- 
derstood the  nature  and  extent  of  their  obligation.  He  has 
a  right  to  assume  that  they  exercised  care,  and  understood 
the  character  of  the  contract  to  which  they  signed  their 
names ;  nor  can  he  be  held  responsible  for  the  misconduct  or 
deception  by  which  the  principal  induced  them  to  sign  the 
note.  Mrs.  Lucas  being  under  no  disability,  and  having 
signed  the  note  intentionally,  she  can  not  avoid  liability  to 
the  payee,  who  acted  in  good  faith,  by  showing  that  she  was 
overreached  by  her  co-defendant,  the  principal.  <^ 

Assuming  that  both  the  surety  and  the  payee  were  equally 
without  fault,  since  one  of  two  innocent  persons  must  suffer 
by  the  wrong  of  a  third  person,  the  loss  must  fall  upon  the 
one  who  put  it  in  the  power  of  the  wrong-doer  to  cause  the 
loss.  Hunter  v.  Fitzmaurice,  102  Ind.  449 ;  Helms  v.  Wayne 
Agricultural  Co.,  73  Ind.  325 ;  Preston  v.  Witherspoon,  109 
Ind.  457;  Quick  v.  Milligan,  108  Ind.  419;  Houck  v.  Gra- 
ham, 106  Ind.  195 ;  Schmidt  v.  Archer,  ante,  p.  365. 

Judgment  affirmed,  with  costs.  J 

Filed  March  2, 1888. 
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Junker  et  al.  v.  Hustes. 

Set-Off. —  Judgments.  —  Exemption  from  Execution, —  Married  Woman.— k 
judgment  against  a  husband  and  wife  can  not  be  set  off  against  a  judg- 
ment held  by  them,  where  they  make  due  claim  to  the  exemption  pro- 
vided by  law,  the  right  of  the  wife  to  claim  exemption  being  as  clear, 
under  section  5124,  R.  S.  1881,  as  that  of  her  husband. 

From  the  Ohio  Circuit  Court. 

/.  K.  ITiompson,  for  appellants.  . 

Elliott,  J. — The  appellee  filed  a  written  motion  wherein 
he  stated  that  he  had  obtained  judgment  against  Abraham 
Junker  and  Caroline  Junker,  his  wife,  for  four  hundred  and 
forty-nine  dollars,  and  that  they  had  obtained  judgment 
against  him  for  five  hundred  dollars.  The  relief  sought  by 
the  motion  is  that  the  one  judgment  be  set  off  against  the 
other. 

The  appellants  answered  the  motion  by  averring  that  they 
claimed  the  judgment  held  by  them  as  exempt  under  the 
law.  Each  averred  that  a  schedule  was  duly  filed,  set  forth 
the  schedules,  and  respectively  alleged  that  they  demanded 
that  their  respective  interests  be  adjudged  exempt  from  the 
claim  of  the  appellee. 

It  is  settled  that  a  set-off  of  one  judgment  against  another 
will  not  be  allowed  unless  it  is  equitable  to  allow  it.  It  seems 
quite  clear  that  this  rule  forbids  the  set-off,  whereto  allow  it 
would  be  to  take  from  the  debtor  property  which  the  Consti- 
tution and  the  statute  declare  shall  be  helcU  by  him  for  the 
benefit  of  his  family.  As  we  have  often  held,  the  provisions  of 
the  statute  are  to  be  liberally  construed  in  favor  of  the  debtor. 
To  give  effect  to  the  evident  purpose  of  the  law  to  provide 
against  a  debtor's  family  being  stripped  of  reasonable  mean? 
of  support,  the  courts,  with  little  diversity  of  opinion,  have 
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held  that  one  judgment  can  not  be  set  off  against  another 
where  the  debtor  makes  due  and  lawful  claim  to  exempt  his 
interest  in  the  judgment  held  by  him.  Our  own  court  has 
so  decided.  Butner  v.  Bowser ,  104  Ind.  255,  and  cases  cited  ) 
Puett  v.  Beard,  86  Ind.  172  (44  Am.  R.  280),  and  authori- 
ties cited. 

The  great  purpose  of  the  law  is  te  protect  the  debtor's 
family,  and  to  effect  this  purpose,  the  law  must  be,  as  we  have 
uniformly  held,  liberally  construed.  Haas  v.  Shaw,  91  Ind. 
384  (46  Am.  R.  607),  and  cases  cited. 

We  think  it  clear  that  in  this  case  Abraham  Junker  had  a 
right  to  claim  exemption  in  the  judgment  against  the  ap- 
pellee. 

The  right  of  the  wife  is  not  less  clear,  for  our  statute  pro- 
vides that  "A  married  woman  who  is  a  resident  of  this  State, 
whether  a  householder  or  not,  shall  be  entitled  to  the  same 
exemption  of  property  from  seizure  or  sale  for  the  payment 
of  any  debt  or  liability  contracted  by  her,  as  householders  are 
under  the  Constitution  and  laws  of  this  State,  to  be  claimed 
and  selected  in  the  same  manner."     R.  S.  1881,  section  5124. 

Judgment  reversed. 

Filed  March  3, 1888. 
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Stanley  et  al.  v.  Holliday. 

New  Trial. — As  of  Right. — Granting  in  Absence  of  Opposite  Party. — An 
order  granting  the  defendant  in  a  suit  to  quiet  title  a  new  trial  as  of 
right  under  the  statute  (section  1064,  R.  S.  1881),  may  lawfully  be  made 
in  the  absence  and  without  the  knowledge  or  consent  of  the  plaintiff. 

Same. — Notice  of  Granting.— Setting  Aside. —  Waiver. — Where  a  new  trial  as 
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of  right  has  been  granted  under  section  1064,  on  an  application  made  after 
the  term  at  which  the  judgment  was  rendered,  the  failure  of  the  party 
obtaining  it  to  give  the  opposite  party  ten  days'  notice  thereof  before 
the  next  succeeding  term,  as  provided  in  section  1065,  does  not  operate 
as  a  waiver  of  his  right  to  such  new  trial  or  authorize  the  court  to  set 
aside  the  order  granting  it. 

Same. — Statute  Construed. — The  provision  in  section  1065,  requiring  a  party 
obtaining  a  new  trial  as  of  right  to  give  the  opposite  party  ten  days' 
notice  thereof  before  the  term  next  succeeding  the  granting  of  the  ap- 
plication, is  merely  to  prevent  either  party  from  forcing  the  other  into 
trial  during  the  term  at  which  the  new  trial  is  granted,  under  the  pro- 
visions of  section  516. 

Same. —  Undertaking  for  Coats  and  Damages. — Where  the  opposite  party 
does  not  object  to  the  granting  of  a  new  trial,  on  the  ground  that  the 
undertaking  to  pay  costs  and  damages,  required  by  section  1064,  has  nut 
been  given,  and  the  record  fails  to  show  whether  or  not  such  undertak- 
ing was  given,  it  will  be  presumed  that  it  was  either  given  or  waived. 

Same. — Motion  to  Vacate  Order  Granting. — Special  Appearance. — A  motion  to 
vacate  an  order  granting  a  new  trial  as  of  right  should  not  be  enter- 
tained until  the  party  making  it  has  first  entered  his  full  appearance 
to  the  action.  A  special  appearance  for  the  purpose  of  making  such 
motion  is  not  sufficient. 

Prom  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Wood,  for  appellants. 
H.  A.  Gillett,  for  appellee. 

Howk,  J. — At  the  September  term,  1885,  of  the  court  be- 
low, in  an  action  then  and  there  pending  wherein  appellee 
herein,  Lavinia  H.  Holliday,  was  plaintiff,  and  James  K. 
Stanley  and  others  were  defendants,  upon  a  final  hearing  of 
the  issues  joined  therein  the  court  found,  adjudged  and  de- 
creed that  plaintiff's  title,  in  and  to  certain  described  real 
estate  in  Lake  county,  should  be  quieted  and  forever  set  at 
rest  as  against  defendants,  as  prayed  for  in  her  complaint. 
Afterwards,  at  the  next  ensuing  November  terra,  1885,  of 
such  court,  to  wit,  on  the  9th  day  of  December,  1885,  the 
parties  appeared,  and  upon  the  written  motion  of  defendant 
James  R.  Stanley  for  a  new  trial  of  the  issues  in  such  action 
as  of  right  under  the  statute,  and  upon  the  showing  then 
made  to  the  satisfaction  of  the  court  that  defendants  had 
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paid  up  all  the  costs  in  such  action,  it  was  then  and  there 
"ordered  and  adjudged  by  the  court  that  the  judgment  and 
decree  heretofore  entered  in  this  cause,  at  the  September 
term,  1885,  of  this  court,  be  vacated  and  held  for  naught, 
and  that  a  new  trial  be  granted  and  the  cause  reinstated  on 
the  docket  and  take  its  old  number."  Afterwards,  on  the  2d 
day  of  February,  1886,  being  the  second  judicial  day  of  the 
next  ensuing  February  term,  1886,  the  plaintiff,  appearing 
specially,  and  for  the  purpose  only  of  her  motion,  moved 
the  court,  in  writing,  upon  the  affidavit  of  her  attorney  there- 
with filed,  to  set  aside  and  annul  its  order  herein,  at  its 
November  term,  1885,  vacating  the  judgment  and  decree  in 
this  case  at  the  September  term,  1885,  of  such  court,  upon 
the  ground  that  such  order  of  the  November  term 'was  made 
in  the  absence  and  without  the  knowledge  or  consent  of 
plaintiff,  and  that  no  notice  whatever  had  been  given  plain- 
tiff of  such  order,  or  of  the  granting  of  a  new  trial  therein. 
Pending  the  consideration  of  this  motion  by  the  court,  and 
at  such  February  term  thereof,  defendants  moved  the  court 
upon  an  affidavit  then  filed,  showing  that  plaintiff  herein 
was  not  a  resident  of  the  State  of  Indiana,  for  an  order  of 
publication  of  notice  to  plaintiff  of  the  new  trial  granted  in 
this  cause.  Afterwards,  at  the  same  term  of  the  court,  to 
wit,  on  the  3d  day  of  March,  1886,  the  court,  being  suffi- 
ciently advised,  overruled  defendants*  motion  for  an  order 
of  publication  of  notice  to  plaintiff,  and  sustained  plaintiff's 
motion  to  set  aside  and  annul  the  order  of  court  at  its  No- 
vember term,  1885,  vacating  its  judgment  and  decree  and 
granting  defendants  a  new  trial  of  this  cause.  To  each  of 
these  rulings  of  the  court,  defendants  excepted  and  filed  their 
bill  of  exceptions.  It  was  finally  adjudged  by  the  court  that 
plaintiff  recover  of  defendants  u  all  costs  of  this  action." 

Errors  are  assigned  here  by  defendants  below,  which  call 
in  question  (1)  the  sustaining  of  plaintiff's  motion  to  set 
aside  and  annul  the  order  of  court  vacating  its  judgment 
and  decree  and  granting  defendants  a  new  trial,  and  (2)  the 
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overruling  of  their  motion  for  an  order  of  publication  of  no- 
,_je  to  plaintiff  of  the  granting  of  a  new  trial  of  this  cause. 

If  the  first  of  these  alleged  errors  is  well  assigned,  it  is  so 
because  defendants,  who  obtained  the  new  trial  of  this  cause, 
did  not  give  plaintiff  "  ten  days'  notice  thereof,"  before  the 
February  term,  1886,  of  the  court  below.  Plaintiff's  mo- 
tion proceeds  upon  the  theory  that  the  order  of  the  court  va- 
cating its  judgment  and  decree  in  plaintiff's  favor  and  grant- 
ing defendants  a  new  trial  as  of  right,  ought  to  be  set  aside 
and  annulled  upon  the  following  grounds  (and  for  no  other 
specified  cause),  namely:  "  That  such  order  was  made  in  the 
absence  and  without  the  knowledge  or  consent  of  plaintiff, 
and  (2)  that  no  notice  whatever  has  been  given  to  plaintiff 
of  such  order,  or  of  the  granting  of  a  new  trial  therein."  It 
is  certain,  we  think,  that  the  order  of  the  court,  which 
plaintiff  moved  the  court  to  set  aside  and  annul,  was  an 
order  which  might  lawfully  be  made  "  in  the  absence  and 
without  the  knowledge  or  consent  of  plaintiff."  We  have 
often  decided  that  the  opposite  party  need  not  be  notified  of 
au  application  or  motion  for  a  new  trial  as  of  right,  under 
the  statute.  Physio- Medical  College  v.  Wilkinson,  89  Ind. 
23;  Whitman  v.  Weller,  39  Ind.  515;  Murray  v.  Kelly,  27 
Ind.  42. 

But  it  is  upon  the  second  ground  stated  in  plaintiff's  mo- 
tion, namely,  "that  no  notice  whatever  has  been  given 
plaintiff  of  such  order,  or  of  the  granting  of  a  new  trial 
therein,"  that  plaintiff's  counsel  claims  in  argument  that 
the  court  below  did  not  err  in  sustaining  plaintiff's  motion 
herein.  Counsel  contends  that  the  ruling  of  the  court  in 
sustaining  plaintiff's  motion  herein,  is  fully  authorized  by  a 
fair  construction  of  the  provisions  of  seotion  1065,  R.  S. 
1881.  In  that  section  of  the  statute  it  is  provided  as  fol- 
lows: "  If  the  application  for  a  new  trial  is  made  after  the 
close  of  the  term  at  which  the  judgment  is  rendered,  the 
party  obtaining  a  new  trial  shall  give  the  opposite  party  ten 
days'  notice  thereof  before  the   term  next  succeeding  the 
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granting  of  the  application."  In  discussing  the  question  of 
the  proper  construction  of  this  section  of  the  statute,  plain- 
tiff's counsel  says:  "  It  is  confidently  submitted  that,  as  the 
statute  now  is,  a  party  so  obtaining  an  order  for  a  new  trial  is 
bound  to  give  such  notice  before  the  next  term,  or  the  right 
to  such  new  trial  is  waived  and  gone.  In  other  words,  it  is 
submitted  that  the  statute,  as  now  framed,  is  intended  as  a 
limitation  of  the  time  within  which  the  new  trial  must  be 
brought  on,  if  at  all."  Section  1065,  above  quoted,  which 
took  effect  on  September  19th,  1881,  was  manifestly  in- 
tended to  supersede,  and  does  supersede,  and  take  the  place 
of  section  602  of  the  civil  code  of  1852,  of  this  State.  2 
R.  S.  1876,  p.  253.  In  that  section,  602,  it  was  provided  as 
follows :  "  If  the  application  for  a  new  trial  is  made  after  the 
dose  of  the  term  at  which  the  judgment  is  rendered,  the 
party  obtaining  a  new  trial  shall  give  the  opposite  party  ten 
days'  notice  thereof  before  the  term  at  which  the  action 
stands  for  trial." 

It  will  be  observed  that  the  only  difference  between  these 
two  sections,  between  the  old  law  and  the  law  now  in  force, 
is  in  relation  to  the  term  before  which  the  party  obtaining 
the  new  trial  should  give  ten  days'  notice  thereof  to  the  op- 
posite party.  Under  the  old  law,  it  was  the  term  of  court 
"at  which  the  action  stands  for  trial;"  while  under  the  law 
now  in  force,  it  is  "  the  term  next  succeeding  the  granting 
of  the  application."  Upon  this  difference  between  the  old 
law  and  the  law  now  in  force,  plaintiff's  counsel  manifestly 
bases  his  claim  herein,  that  defendants,  having  obtained  a 
new  trial  of  this  cause,  as  of  right,  at  the  November  term, 

1885,  of  the  court  below,  were  bound  to  give  "  ten  days' 
notice  thereof"  to  the  plaintiff  before  the  February  term, 

1886,  of  such  court,  "next  succeeding  the  granting  of  the 
application  "  for  such  new  trial,  and  that,  having  failed  to 
give  such  notice  before  such  February  term,  "  their  right  to 
such  new  trial  was  waived  and  gone." 

Vol.  113.— 34 
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We  are  of  opinion  that  section  1065,  above  quoted  and 
now  in  force,  is  not  fairly  open  to  the  construction  which 
plaintiff's  counsel  seeks  to  give  to  its  provisions.  Our  stat- 
ute provides  generally,  that  a  party  against  whom  the  judg- 
ment is  rendered  in  such  an  action  as  the  one  now  before  u>, 
shall  have  one  new  trial  as  of  right,  at  any  time  within  one 
year  after  the  judgment  is  rendered,  by  simply  complying 
with  the  requirements  of  section  1064,  R.  S.  1881.  Having 
obtained  such  new  trial  as  of  right  under  the  statute,  we 
know  of  no  provision  of  any  law  under  which  it  can  be  said 
that  the  party  who  obtained  such  new  trial  as  of  right,  by  any 
omission  on  his  part,  has  waived  or  lost  his  right  to  such  new 
trial  under  the  statute.  Certainlv,  it  can  not  be  correctly 
said,  we  think,  in  the  case  under  consideration,  that  the 
failure  of  defendants  to  give  ten  days'  notice  to  plaintiff  of 
the  new  trial,  which  they  had  obtained  herein,  before  the 
term  next  succeeding  the  granting  of  the  application  therefor, 
authorized  the  court  below  to  set  aside  and  annul  its  order 
at  the  previous  term,  vacating  its  judgment  in  favor  of  plain- 
tiff and  granting  such  new  trial. 

There  is  nothing  in  section  1065,  supra,  which  by  any  fair 
construction  afforded  any  authority  to  the  court  to  sustain 
plaintiff's  motion,  or  to  set  aside  and  annul  its  order  at  a 
preceding  term,  vacating  its  judgment  and  granting  such  new 
trial  herein.  The  intention  of  the  Legislature  in  requiring 
that  "  the  party  obtaining  a  new  trial  shall  give  the  opposite 
party  ten  days'  notice  thereof  before  the  term  next  succeed- 
ing the  granting  of  the  application,"  as  we  construe  such  re- 
quirement in  connection  with  the  other  provisions  of  tb* 
statute  relating  to  new  trials  as  of  right,  was  to  prevent 
either  party  from  forcing  the  opposite  party  into  trial  at  or 
during  the  term  at  which  the  new  trial  was  granted,  or  "be- 
fore the  term  next  succeeding."  This  provision  of  section 
1065  was  rendered  necessary,  we  suppose,  to  prevent  the 
plaintiff  in  such  a  case  from  forcing  defendants  into  trial 
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during  the  term  at  which  the  new  trial  was  granted,  under 
the  provisions  of  section  516,  R.  S.  1881. 

Our  conclusion  is,  that  the  court  clearly  erred  in  sustaining 
*  plaintiff's  motion  to  set. aside  and  annul  its  order  at  the  pre- 
ceding term,  vacating  the  judgment  in  favor  of  plaintiff  and 
granting  defendants  a  new  trial  herein,  and  for  this  error  the 
judgment  below  must  be  reversed. 

We  must  not  be  understood  as  holding  even  impliedly  that 
a  party,  against  whom  judgment  is  rendered  in  an  action  of 
ejectment  or  to  quiet  title  to  land,  is  entitled  to  a  new  trial  as 
of  right  under  the  provisions  of  our  civil  code,  in  force  since 
September  19th,  1881,  upon  the  payment  of  all  costs.  On 
the  contrary,  it  is  provided  in  section  1064,  supra,  that  the 
applicant  for  such  new  trial,  before  it  can  be  granted,  must 
give  "  an  undertaking,  with  surety  to  be  approved  by  the 
court  or  clerk,  that  he  will  pay  all  costs  and  damages  which 
shall  be  recovered  against  him  in  the  action."  The  record  of 
this  cause  fails  to  show  whether  defendants  did,  or  did  not, 
give  such  written  undertaking  before  they  applied  for  and 
obtained  a  new  trial  herein  as  of  right  under  the  statute. 
But  as  plaintiff  did  not  object  to  the  order  of  the  court  grant- 
ing such  new  trial  as  of  right,  upon  the  ground  that  no  such 
undertaking  was  filed  by  defendants,  we  are  authorized  to  as- 
sume against  the  plaintiff,  as  we  do,  either  that  such  an  un- 
dertaking was  in  fact  given  by  defendants  before  such  new 
trial  was  granted,  or  that  plaintiff  had  waived,  as  she  law- 
fully might,  the  giving  of  such  au  undertaking  by  defend- 
ants before  the  new  trial  as  of  right  was  granted  by  the  court 
herein.  Hutchinson  v.  Lemcke,  107  Ind.  121 ;  Stanley  v. 
Bailey,  112   Ind.  489. 

It  must  not  be  understood  from  this  opinion  that  we  coun- 
tenance or  approve  of  the  action  of  the  court  in  permitting 
plaintiff  to  appear  specially  herein,  for  t"he  purpose  only  of 
moving  the  court  to  set  aside  and  annul  its  order  at  the  pre- 
ceding term,  vacating  its  first  judgment  in  this  case  and  grant- 
ing defendants  a  new  trial  as  of  right  under  the  statute.   The 
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court  below  ought  not,  we  think,  to  have  entertained  or  ruled 
upon  plaintiff's  motion  until  she  had  first  entered  her  foil 
appearance  in  the  action. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  plaintiff's  motion 
herein,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  March  3, 1888. 
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No.  13,083. 

Hackett  v.  The  State,  for  Use  of  Martindale, 

Drainage  Commissioner. 

Drainage. — Notice, — Collateral  Attack.  —  Where  some  notice  of  the  pre- 
sentation of  a  petition  for  a  drain  has  been  given,  and  adjudged  suffi- 
cient by  the  court  in  taking  action  on  the  petition,  such  notice  will  be 
held  sufficient  when  the  proceedings  are  collaterally  attacked. 

Same. — Estoppel. — One  who  joins  with  others  in  petitioning  for  the  con* 
struction  of  a  drain,  is  estopped  from  claiming  that  he  did  not  hare 
proper  notice  of  the  presentation  of  the  petition. 

Same. — Assessments. — Instalments. — Times  of  Payment. — Statute  CbiwfruflJ.— 
The  provision  in  section  4277,  R.  S.  1881,  that  assessments  may  be  re- 
quired to  be  paid  in  instalments,  not  exceeding  twenty  per  cent  per 
month,  at  such  times  as  the  commissioner  may  fix,  after  thirty  days' 
notice,  means  calendar  month,  and  the  times  fixed  for  payment  of  such 
instalments  need  not  necessarily  be  exactly  one  month  apart;  bnt,eT«G 
if  the  commissioner  should  exceed  his  authority  in  that  respect,  it 
would  not  invalidate  the  assessment  as  originally  made. 

Same. — Misconduct  of  Commissioner  and  Contractor. — For  allegations  of  mis- 
conduct on  the  part  of  the  commissioner  charged  with  the  construction 
of  a  drain  and  of  the  contractor,  which  are  held  insufficient  to  defeat 
the  collection  of  assessments,  see  opinion. 


From  the  Fulton  Circuit  Court. 
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/.  &  £7/c£,  G.  W.  Hohnan  and  JF.  H.  Terry,  for  appellant*. 
X  Rowley  and  J/.  A.  Baker,  for  appellee. 

Niblack,  J. — The  proceeding  appealed  from  in  this  ease 
was  an  action  in  the  name  of  the  State,  on  the  relation  of 
Jesse  L.  Martindale,  a  commissioner  of  drainage  of  Fulton 
county,  against  Thomas  P.  Hackett,  the  appellant,  to  enforce 
alleged  liens  resulting  from  assessments  for  the  construction 
of  a  ditch  upon  three  forty-acre  tracts  of  land  belonging  to 
the  latter. 

The  complaint  averred  that  the  appellant  and  one  Isaac  H. 
Kersey,  on  the  12th  day  of  August,  1882,  filed  their  petition 
in  the  office  of  the  clerk  of  the  Fulton  Circuit  Court,  pray- 
ing for  the  drainage  of  certain  lands  therein  described,  in- 
cluding the  tracts  of  land  in  controversy  in  this  cause,  and 
setting  forth  all  the  facts  necessary  to  constitute  a  sufficient 
petition  for  the  purpose  had  in  view  in  presenting  it ;  that, 
on  the  29tb  day  of  August,  1882,  it  was  made  to  appear  to 
the  said  Fulton  Circuit  Court  by  affidavit  that  notice  had  been 
given  of  the  filing  of  such  petition  by  posting  up  notices  in 
three  public  places  in  each  of  the  townships  in  which  the 
lands  described  in  the  petition  were  situated,  and  near  the 
line  of  the  proposed  ditch,  and  one  at  the  door  of  the  court- 
house, not  less  than  twenty  days  before  the  day  noted  on  the 
petition  as  the  day  set  for  docketing  and  hearing  the  same,  or 
the  commencing  of  the  ensuing  September  term  of  said  court. 

The  complaint  further  set  forth  the  proceedings  upon  the 
petition  in  question,  which  resulted  in  a  favorable  report 
upon  it  by  the  commissioners  of  drainage,  accompanied  by 
assessments  against  the  lands  which  it  was  supposed  would 
be  benefited  by  the  construction  of  the  proposed  work  ;  also, 
in  the  confirmation  of  such  report  and  the  accompanying  as- 
sessments ;  in  ordering  the  work  to  be  constructed  in  ac- 
cordance with  the  recommendations  of  the  commissioners  of 
drainage,  and  in  appointing  William  J.  Hill,  one  of  such 
commissioners,  and  the  predecessor  of  Martindale,  the  relator, 
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to  superintend  and  enforce  the  construction  of  the  proposed 

ditch. 

i 

It  was  still  further  made  to  appear  by  the  complaint,  tuat 
an  assessment  was  made  against  each  of  the  tracts  of  land  be- 
longing to  Hackett,  and  particularly  described  therein,  as  the 
estimated  value  of  the  benefits  which  would  result  to  it  from 
the  contemplated  improvement ;  also,  that  Hill,  as  a  com- 
missioner of  drainage,  in  charge  of  the  work,  ordered  the 
respective  amounts  assessed  against  the  lands  for  estimated 
benefits  to  be  paid  in  instalments,  as  follows  :  Twenty  per 
cent,  on  the  28th  day  of  July,  1883;  twenty  per  cent,  on  tin 
25th  day  of  August,  1883;  twenty  per  cent,  on  the  22d  day 
of  September,  1883;  twenty  per  cent,  on  the  27th  day  of 
October,  1883,  and  twenty  pey  cent,  on  the  24th  day  of  No- 
vember, 1883,  and  caused  notice  of  such  assessments  to  b< 
given  ;  that  there  was  a  balance  still  remaining  due  on  tin 
amounts  assessed  against  Hackett's  lands. 

Hackett  answered  in  four  paragraphs,  the  first  in  denial 
and  the  others  respectively  setting  up  affirmative  matters  in 
defence. 

Demurrers  were  sustained  to  the  second,  third  and  fourth 
paragraphs. 

A  cross-complaint  was  thereupon  filed  by  Hackett,  alleging 
that  Hill,  as  the  superintendent  of  the  contemplated  ditch, 
contracted  with  one  Gelbaugh  to  make  the  necessary  excava- 
tions at  a  fixed  price  ;  that  Gelbaugh,  under  the  pretext  of 
digging  the  ditch  ordered  to  be  made,  as  in  the  complaint 
stated,  entered  upon  the  lands  of  him,  the  said  Hackett,  and 
dug  a  ditch  thereon  at  another  and  totally  different  place  from 
that  fixed  by  the  court,  and  nowise  in  accordance  with  the 
specifications  adopted  for  its  construction,  whether  as  to 
depth,  width  or  located  line  ;  that  the  said  Gelbaugh  claimed 
to  have  completed  the  ditch  he  had  agreed  to  make  according 
to  his  contract,  but  that  he  had  not  so  completed  such  ditch. 
and  that  he  was,  in  consequence,  not  entitled  to  any  com- 
pensation for  the  work  done  by  him  in  the  manner  above 
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stated ;  that  the  cost  and  price  of  the  work  properly  done  by 
Gelbaugh,  under  his  contract,  had  all  been  fully  paid  for  be- 
fore the  commencement  of  this  suit ;  that  the  ditch  petitioned 
for  was  established  in  May,  1883,  and  the  contract  for  its 
construction  was  entered  into  during  the  mouth  of  June 
next  succeeding ;  that  by  the  terms  of  the  contract  the  ditch 
was  to  have  been  completed  by  the  1st  day  of  October  in  the 
same  year ;  that  Hill,  as  the  superintendent  of  the  work,  had 
failed,  neglected  and  refused  to  enforce  the  construction  of 
the  ditch  according  to  the  contract  entered  into,  and  the  spec- 
ifications furnished  by  him ;  that  the  relator,  Martindale, 
since  his  appointment  as  a  drainage  commissioner,  had  also 
failed,  neglected  and  refused,  aud  still  fails,  neglects  and  re- 
fuses, to  enforce  the  construction  of  such  ditch  according  to 
the  contract  entered  into,  and  the  specifications  adopted  for 
that  purpose;  that  the  enforcement  of  the  payment  of  the 
assessments  sued  for  in  this  action  would,  for  the  causes 
hereinabove  enumerated,  result  in  great  damage  to  Hackett, 
the  cross-complainant.  Wherefore  Hackett  prayed  that  the 
said  Martindale  might  be  restrained  from  further  proceeding 
in  this  cause  until  the  drain  provided  for  should  be  fully 
completed,  or  until  the  necessary  steps  might,  in  good  faith, 
be  taken  for  its  construction  according  to  the  terms  and  spec- 
ifications contained  in  the  contract  entered  into  with  Gel- 
baugh, and  that  he  might  have  all  other  proper  relief. 

A  demurrer  was  also  sustained  to  the  cross-complaint. 
Hackett  then  withdrew  the  first  paragraph  of  his  answer  to 
the  original  complaint,  and,  declining  to  plead  further,  judg- 
ment was  rendered  for  the  enforcement  and  foreclosure  of 
the  assessment  liens  against  his  lands  in  accordance  with  the 
prayer  of  the  complaint. 

Questions  are  made  here  upon  the  sufficiency  of  the  facts 
contained  in  the  complaint,  and  upon  the  sustaining  of  the 
demurrer  to  the  cross-complaint. 

The  first  objection  made  to  the  complaint,  which  we  re- 
gard as  necessary  to  notice,  is  that  the  29th  day  of  August, 
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of  right  has  been  granted  under  section  1064,  on  an  application  made  after 
the  term  at  which  the  judgment  was  rendered,  the  failure  of  the  party 
obtaining  it  to  give  the  opposite  party  ten  days'  notice  thereof  before 
the  next  succeeding  term,  as  provided  in  section  1065,  does  not  operate 
as  a  waiver  of  his  right  to  such  new  trial  or  authorize  the  court  to  set 
aside  the  order  granting  it. 

Same. — Statute  Construed. — The  provision  in  section  1065,  requiring  a  party 
obtaining  a  new  trial  as  of  right  to  give  the  opposite  party  ten  days' 
notice  thereof  before  the  term  next  succeeding  the  granting  of  the  ap- 
plication, is  merely  to  prevent  either  party  from  forcing  the  other  into 
trial  during  the  term  at  which  the  new  trial  is  granted,  under  the  pro- 
visions of  section  516. 

Sake. —  Undertaking  for  Costs  and  Damages, — Where  the  opposite  party 
does  not  object  to  the  granting  of  a  new  trial,  on  the  ground  that  the 
undertaking  to  pay  costs  and  damages,  required  by  section  1064,  has  not 
been  given,  and  the  record  fails  to  show  whether  or  not  such  undertak- 
ing was  given,  it  will  be  presumed  that  it  was  either  given  or  waived. 

Same. — Motion  to  Vacate  Order  Granting. — Special  Appearance. — A  motion  to 
vacate  an  order  granting  a  new  trial  as  of  right  should  not  be  enter- 
tained until  the  party  making  it  has  first  entered  his  full  appearance 
to  the  action.  A  special  appearance  for  the  purpose  of  making  such 
motion  is  not  sufficient. 

From  the  Lake  Circuit  Court. 

if.  Wood  and  T.  J.  Wood,  for  appellants. 
if.  A.  Gillett,  for  appellee. 

Howk,  J. — At  the  September  term,  1885,  of  the  court  be- 
low, in  an  action  then  and  there  pending  wherein  appellee 
herein,  Lavinia  H.  Holliday,  was  plaintiff,  and  James  R. 
Stanley  and  others  were  defendants,  upon  a  final  hearing  of 
the  issues  joined  therein  the  court  found,  adjudged  and  de- 
creed that  plaintiff's  title,  in  and  to  certain  described  real 
estate  in  Lake  county,  should  be  quieted  and  forever  set  at 
rest  as  against  defendants,  as  prayed  for  in  her  complaint. 
Afterwards,  at  the  next  ensuing  November  term,  1885,  of 
such  court,  to  wit,  on  the  9th  day  of  December,  1885,  the 
parties  appeared,  and  upon  the  written  motion  of  defendant 
James  R.  Stanley  for  a  new  trial  of  the  issues  in  such  action 
as  of  right  under  the  statute,  and  upon  the  showing  then 
made  to  the  satisfaction  of  the  court  that  defendants  had 
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paid  up  all  the  costs  in  such  action,  it  was  then  and  there 
"ordered  and  adjudged  by  the  court  that  the  judgment  and 
decree  heretofore  entered  in  this  cause,  at  the  September 
term,  1885,  of  this  court,  be  vacated  and  held  for  naught, 
and  that  a  new  trial  be  granted  and  the  cause  reinstated  on 
the  docket  and  take  its  old  number."  Afterwards,  on  the  2d 
day  of  February,  1886,  being  the  second  judicial  day  of  the 
next  ensuing  February  term,  1886,  the  plaintiff,  appearing 
specially,  and  for  the  purpose  only  of  her  motion,  moved 
the  court,  in  writing,  upon  the  affidavit  of  her  attorney  there- 
with filed,  to  set  aside  and  annul  its  order  herein,  at  its 
November  term,  3885,  vacating  the  judgment  and  decree  in 
this  case  at  the  September  term,  1885,  of  such  court,  upon 
the  ground  that  such  order  of  the  November  term 'was  made 
in  the  absence  and  without  the  knowledge  or  consent  of 
plaintiff,  and  that  no  notice  whatever  had  been  given  plain- 
tiff of  such  order,  or  of  the  granting  of  a  new  trial  therein. 
Pending  the  consideration  of  this  motion  by  the  court,  and 
at  such  February  term  thereof,  defendants  moved  the  court 
upon  an  affidavit  then  filed,  showing  that  plaintiff  herein 
was  not  a  resident  of  the  State  of  Indiana,  for  an  order  of 
publication  of  notice  to  plaintiff  of  the  new  trial  granted  in 
this  cause.  Afterwards,  at  the  same  term  of  the  court,  to 
wit,  on  the  3d  day  of  March,  1886,  the  court,  being  suffi- 
ciently advised,  overruled  defendants'  motion  for  an  order 
of  publication  of  notice  to  plaintiff,  and  sustained  plaintiff's 
motion  to  set  aside  and  annul  the  order  of  court  at  its  No- 
vember term,  1885,  vacating  its  judgment  and  decree  and 
granting  defendants  a  new  trial  of  this  cause.  To  each  of 
these  rulings  of  the  court,  defendants  excepted  and  filed  their 
bill  of  exceptions.  It  was  finally  adjudged  by  the  court  that 
plaintiff  recover  of  defendants  "  all  costs  of  this  action." 

Errors  are  assigned  here  by  defendants  below,  which  call 
in  question  (1)  the  sustaining  of  plaintiff's  motion  to  set 
aside  and  annul  the  order  of  court  vacating  its  judgment 
and  decree  and  granting  defendants  a  new  trial,  and  (2)  the 
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Pemberton  et  al.  v.  Johnson. 

Supreme  Court.*—  Preponderance  of  Evidence. — Reversal  of  Judgment— The 
Supreme  Court  will  not  reverse  a  judgment  merely  because  the  prepon- 
derance of  the  evidence  seems  to  be  against  it. 

New  Trial. — Xeuiy  Discovered  Evidence. — Diligence. — A  statement  in  aa 
affidavit  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
that  the  party  made  inquiries  among  such  persons  as  would  be  likely 
to  know  about  the  facts  in  the  case,  and  that  he  did  not  know,  and  did 
not  learn  that  said  witnesses  knew  or  would  swear  to  the  facts  stated, 
until  after  the  trial,  is  too  general  and  indefinite  to  show  proper  dili- 
gence to  discover  the  evidence. 

From  the  Grant  Circuit  Court. 

A.  Steele,  R.  T.  St.  John,  A.  E.  Steele,  R.  G.  Steele,  J.  A. 
Kersey  and  L.  D.  Baldwin,  for  appellants. 
G.  W.  Harvey,  for  appellee. 

Zollars,  J. — Appellee  brought  this  action  to  recover  a 
judgment  upon  a  promissory  note,  and  to  foreclose  a  mort- 
gage given  to  secure  its  payment. 

The  note  was  executed  by  appellant  Elihu  W.  Pemberton. 
The  mortgage  was  executed  by  him  and  his  wife,  and  co-ap- 
pellant, Arcadia  Pembertou,  upon  real  estate  which  he  then 
owned.  Subsequently  the  real  estate  was  conveyed  to  the 
wife  in  payment  of  a  debt  which  the  husband  owed  her. 

The  overruling  of  appellants'  motion  for  a  oew  trial  is  as- 
signed as  error. 

It  is  contended  by  appellants  that  the  finding  and  judg- 
ment of  the  court  below  are  not  sustained  bv  sufficient  evi- 
dence  and  are  contrary  to  law.  The  claim  on  their  part  is 
that  the  note  was  given  for  a  greater  amount  than  was  due 
from  Elihu  W.  Pemberton  to  appellee  ;  that  the  amount  wa* 
increased  by  adding  thereto  usurious  interest  for  four  years 
in  advance,  and  that  appellants  should  have  credit  for  a  pay- 
ment of  $350,  which  the  court  below,  as  it  is  claimed,  did 
not  allow. 
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These  claims  were,  and  are,  combated  by  appellee.  It  is 
well  settled  that  this  court  can  not  reverse  a  judgment  be- 
cause, apparently,  the  preponderance  of  the  evidence  is  against 
it.  When  it  is  ascertained  that  there  is  evidence  tending  to 
sustain  the  finding  and  judgment  below  upon  every  material 
issue,  the  duty  of  this  court  in  that  regard  is  at  an  end.  The 
court  below  heard  all  of  the  evidence,  had  the  parties  before 
it,  and  settled  the  conflict  in  the  evidence  by  its  finding  and 
judgment. 

The  judgment  is  much  less  than  appellee  claimed,  and  more 
than  appellants  claim  that  it  should  be.  By  just  what  process 
of  calculation  the  court  arrived  at  the  amount  of  the  judg- 
ment we  are  not  informed,  but,  as  the  evidence  is  conflicting, 
we  must  assume  that  the  court  reached  a  just  and  proper 
conclusion. 

Appellants  further  contend  that  a  new  trial  should  have 
been  granted  on  account  of  newly  discovered  evidence.  The 
difficulty  with  that  claim  is,  that  proper  diligence  to  discover 
the  evidence  before  the  trial  was  not  shown.  The  statement 
in  the  affidavit  of  appellant  Arcadia  Pemberton  is,  that  "she 
and  her  husband  made  inquiries  amongst  such  persons  as 
would  be  likely  to  know  about  the  facts  in  said  cause,  and 
she  did  not  know,  and  did  not  learn  that  said  witnesses  knew 
or  would  swear  to  said  facts  (stated  in  her  affidavit),  until 
after  the  trial." 

It  has  been  held  by  this  court  that  such  a  statement  is  too 
general  and  indefinite  to  show  proper  diligence  to  discover 
the  evidence.  That  question  was  so  fully  and  thoroughly 
discussed  in  the  recent  case  of  Hines  v.  Driver,  100  I  ml.  315, 
with  a  citation  of  authorities,  that  we  need  add  nothing 
further  here.  See,  also,  Du  Souchet  v.  Duteher,  ajite,  p.  249. 
And,  besides,  of  the  three  witnesses  whom  appellants  claim 
to  have  discovered  subsequent  to  the  trial,  two  of  them  stated 
in  their  affidavits  that  when  they  heard  the  statements  by  ap- 
pellee to  which  they  would  testify,  they  were  in  company 
with  the  appellant  Elihu  W.  Pemberton.      Of  those  two 
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witnesses,  therefore,  appellants,  or  at  least  Eiihu  W.,  niikt 
have  had  knowledge  before  the  trial.  It  is  not  shown  that 
any  inquiry  was  made  of  them  before  the  trial. 

The  record  presents  no  error  for  which  the  judgment  should 
be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  March  6, 1888.  * 
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Railroad. — Condemnation  Proceeding*. — Tide  Acquired  by. — Easement*— A 
railroad  company  acquires  only  an  easement  in  land  taken  for  the  pur- 
poses of  its  road  by  virtue  of  condemnation  proceedings  had  under  the 
general  railroad  law  of  the  State. 

Conveyance. — Breach  of  Covenants. —  Encumbrance.  —  Easement.— Cmttr- 
Claim. — Promissory  Note. — The  existence  of  an  easement  in  favor  of  a 
railroad,  which  excludes  the  owner  from  the  beneficial  use  and  enjoy- 
ment of  the  land  affected  thereby,  constitutes  such  an  encumbrance  *s 
will  support  a  counter-claim  against  a  demand  on  a  purcbase-monej 
note,  even  though  the  grantee  knew  of  the  existence  of  such  easenitct 
at  the  time  he  received  the  conveyance. 

Pleading. — Sufficiency  of. — Conclusions  of  Law. — The  sufficiency  of  a  plead- 
ing is  to  be  determined  from  the  facts  set  out,  and  not  from  erroneous 
conclusions  of  law  which  the  pleader  may  have  drawn  therefrom. 

From  the  Bartholomew  Circuit  Court. 

M.  Hacker,  W.  T.  Strickland  and  J.  B.  Reeves,  for  appel- 
lant. 

J,  W.  Morgan,  for  appellee.. 

Mitchell,  C.  J. — This  was  a  suit  by  the  administrator 
of  Tunis  Quick,  deceased,  against  Marshall  Taylor,  to  re- 
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cover  a  balance  alleged  to  be  due  on  a  promissory  note  pay- 
able by  the  latter  to  the  plaintiff's  intestate. 

The  defendant  presented,  by  way  of  counter-claim,  that 
the  note  sued  on  had  been  given  as  part  of  the  purchase 
price  of  a  tract  of  land  which  had  been  conveyed  to  him  by 
the  decedent  in  the  year  1874.  It  was  alleged  that  the  deed 
of  conveyance  contained  full  covenants  of  warranty,  and 
that  the  whole  purchase  price,  except  one  hundred  and  sixty- 
six  dollars,  the  balance  remaining  due  on  thexnote  in  suit, 
had  been  paid.  It  is  alleged  that,  prior  to  the  year  1874, 
the  Columbus  and  Shelby  ville  Railroad  Company  had  located 
its  right  of  way  over  the  land  so  conveyed  to  the  defendant, 
which  right  of  way,  it  is  averred,  had  been  acquired  by  the 
company  by  means  oi*  certain  condemnation  proceedings  duly 
had,  in  the  Bartholomew  Common  Pleas  Court,  under  the 
general  railroad  law  in  force  since  1853.  It  is  averred  that 
the  railroad  company,  by  virtue  of  the  above  mentioned  pro- 
ceedings, acquired  the  title  in  fee  simple  to  its  right  of  way, 
which  was  alleged  to  be  of  the  width  of  one  hundred  feet, 
and  to  embrace  an  acre  and  a  fraction  of  land.  In  conse- 
quence of  the  location  and  condemnation  above  mentioned, 
the  claim  is  made  that  the  grantor  had  no  title  to  the  land 
covered  by  the  right  of  way  at  the  time  the  conveyance  was 
made,  and  that  the  defendant  had  thereby  sustained  damage 
to  the  amount  of  two  hundred  and  sixty-six  dollars. 

The  appellant  contends  that  the  court  erred  in  overruling 
the  demurrer  to  the  counter-claim,  because,  it  is  said,  the  an- 
swer proceeds  upon  the  erroneous  assumption  that  the  rail- 
road company  acquired  a  fee  simple  title  to  the  land  con- 
demned, instead  of  a  mere  easement  or  right  of  way  over  the 
real  estate  conveyed. 

In  a  case  somewhat  analogous,  where  a  defendant  set  up 
as  a  counter-claim,  to  a  suit  on  a  purchase-money  note,  that 
there  had  been  an  entire  failure  of  title  to  a  part  of  the  land 
by  reason  of  a  prior  conveyance  to  a  railroad  company,  it 
was  held  that  proof  of  the  conveyance  of  a  mere  easement 
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in  or  right  of  way  over  the  land,  did  not  support  the  coun- 
ter-claim pleaded.  Douglass  v.  Thomas,  103  Ind.  187. 
•  This  was  upon  the  theory  that  an  easement  or  right  of  way 
was  nothing  more  than  an  encumbrance  on  the  land,  and  a 
breach  of  the  covenant  against  encumbrances,  and  hence  did 
not  sustain  a  counter-claim  which  alleged  a  breach  of  the 
covenant  of  seizin. 

It  is  well  settled,  that  the  covenant  for  seizin  is  not  broken 
by  the  existence  of  easements  or  encumbrances  which  do  not 
strike  at  or  effect  the  technical  seizin  of  the  purchaser.  Rawle 
Covenants  (5th  ed.),  section  59 ;  Vaughn  v.  Stuzaker,  16  Ind. 
338;  Shelby mile,  etc.,  T.  P.  Co.  v.  Green,  99  Ind.  205  (215). 

While  it  is  true,  that,  under  the  act  authorizing  the  State  to 
appropriate  lands  for  the  construction  of  the  Wabash  and 
Erie  Canal,  it  has  been  held  that  the  State  and  its  grantee?, 
successively,  acquired  the  fee  simple  in  lands  thus  appro- 
priated, this  ruling  has  been  followed  reluctantly,  and  has 
not  been  applied  except  to  lands  acquired  under  the  internal 
improvement  act  of  1836.  Water  Works  Co.  v.  Burhharty\\ 
Ind.  364;  Nelson  v.  Fleming,  56  Ind.  310;  Cromie  v.  Board, 
etc.,  71  Ind.  208;  City  of  Logansport  v.  Shirk,  88  Ind.  563; 
Shirk  v.  Board,  etc.,  106  Ind.  573  ;  Blair  v.  Kiger,  111  Ind. 
193. 

So  far  as  we  are  advised,  the  rule  which  controlled  the  de- 
cision of  the  cases  above  referred  to  has  not  been  applied  to 
the  taking  of  land  by  private,  or  merely  quasi  public  corpo- 
rations, in  the  absence  of  an  express  statute  authorizing  the 
appropriation  of  the  fee  simple.  Indianapolis,  etc.,  R.  W. 
Co.  v.  Rayl,  69  Ind.  424  ;  Prather  v.  Western  Union  TtL  Co., 
89  Ind.  501. 

The  doctrine  generally  accepted  is,  that  the  right  acquired 
by  the  power  of  eminent  domain  extends  only  to  an  easement 
in  the  land  taken,  unless  the  statute  plainly  provides  for  the 
acquisition  of  a  larger  interest.  Brookville,  etc.,  Co.  v.  Butler, 
91  Ind.  134  (46  Am.  R.  580) ;  Julien  v.  Woodmxall,  82  Ind. 
568;  Kansas  Cendral  R.   W.  Co.  v.  Allen,  22  Kans.  285; 
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Washington  Cemetery  v.  Prospect  Park,  etc.,  It.  W.  Co.,  68 
N. Y.  591. 

There  can  be  no  doubt  that  the  State  has  the  power  to 
take  land  in  fee  for  a  public  use;  nor  can  it  be  doubted 
that  power  so  to  take  land  may,  by  express  enactment,  be 
conferred  upon  a  railway  or  other  corporation ;  but,  unless 
the  act  from  which  the  power  to  take  is  derived,  in  express 
terms, confers  the  power  to  take  the  fee,  or  unless  the  reten- 
tion of  the  fee  by  the  land-owner  would  be  necessarily  in- 
consistent with  the  use  for  which  the  land  is  to  be  appro- 
priated, the  presumption  will  be  indulged  that  only  an 
easement  is  to  be  taken.  Mills  Eminent  Domain,  sections 
49,  50. 

Conceding,  as  we  do,  that  the  interest  taken  by  the  rail- 
road company  under  the  appropriation  proceedings  mentioned 
in  the  answer  was  limited  to  an  easement  in,  or  right  of  way 
over,  the  land,  it  does  not  follow  that  the  counter-claim 
pleaded,  although  not  to  be  commended  as  a  model  of  good 
pleading,  was  insufficient.  It  is  true  that  it  is  alleged  therein 
that  the  railway  company  acquired  a  title  in  fee  simple  in  its 
right  of  way  over  the  intestate's  land,  and  that  the  latter  had 
no  title  to  the  acre  and  a  fraction  embraced  within  the  right 
of  way,  but  it  is  also  true  that  the  answer  sets  up  that  the 
company  acquired  its  interest  in  the  land  under  and  by  virtue 
of  certain  condemnation  proceedings,  which  were  had  under 
the  general  railroad  law  of  the  State.  Without  regard  to  the 
erroneous  conclusion  of  the  pleader  that  the  railway  com- 
pany acquired  a  fee,  it  follows  from  the  facts  pleaded  that  it 
merely  acquired  an  easement  under  the  stati^p.  The  plea  is 
to  be  judged  by  the  facts  pleaded,  and  notBpthe  erroneous 
conclusions  of  law  which  the  pleader  may  »ve  drawn  from 
those  facts.  The  condemnation  proceedindUbonferred  upon 
the  railway  company  an  easement,  and  notning  more. 

The  authorities  are  not  in  harmony  upon  the  proposition 
that  an  existing  right  of  way  over  land,  which  is  in  use  at 
the  time  of  a  sale  and  conveyance  thereof,  constitutes  such 
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an  encumbrance  as  authorizes  a  grantee,  with  knowledge  of 
its  existence,  to  maintain  an  action  for  breach  of  the  cove- 
nants against  encumbrances.  The  rule  as  accepted  and  de- 
dared  by  this  and  some  other  courts  is,  that  the  existence  of 
an  easement  or  right  of  way  of  a  railroad,  which  excludes 
the  owner  from  the  beneficial  use  and  enjoyment  of  the  land 
aifected  thereby,  constitutes  such  an  encumbrance  as  will  sup- 
port an  action,  even  though  the  grantee  knew  of  its  existence 
at  the  time  he  received  the  conveyance.  Burk  v.  HiU,  48 
Ind.  52  (17  Am.  R.  731) ;  Watts  v.  Fleteher,  107  Ind.  391; 
Rawle  Cov.  (5th  ed.),  sections  79-82. 

The  conclusion  follows,  that  the  facts  pleaded  show  that 
there  was  an  encumbrance  upon  the  land  at  the  time  of  the 
conveyance,  which  deprives  the  grantee  of  the  enjoyment  of 
.so  much  of  the  land  conveyed  and  warranted  against  encum- 
brances as  is  embraced  within  the  right  of  way  of  the  rail- 
road. 

None  of  the  objections  urged  to  the  rulings  of  the  court 
are,  therefore,  well  taken.     There  was  no  error. 

Judgment  affirmed,  with  costs. 

Filed  March  6,  1888. 
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Railroad. —  Negligence. —  Conductor  and  Passenger.— r  7brt.-~A  conductor 
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Evidence. — Statements  to  Attending  Physician. — In   an  action  for  personal     '*«   669 

injuries,  it  is  competent  for  the  attending  physician  to  testify  as  to  what      "|   ^ 

the  injured  party  informed  him  as  to  the  pains  suffered,  and   their     fl68    458 

locality.  113        544I 

Same. — Inspection  of  Injured  Member  by  Jury. — In  such  an  action  the  injured      170       212| 
member  may  be  inspected  by  the  jury. 

Same. — Non- Professional  Witness. — Opinion  of. — Where,  in  such  a  case,  a 
non- professional  witness  is  testifying  to  the  condition  and  appearance 
of  the  injured  party  before  and  after  the  injury,  an  expression  of  opinion 
by  the  witness  that  the  party  had  grown  worse  is  competent. 

Same.  —  Medical  Witness. — Opinion  as  to  Cause  of  Symptoms. — Where  a  med- 
ical witness,  who  has  seen  and  examined  the  injured  party,  has  testified 
to  his  condition,  it  is  not  error  to  permit  him  to  state  what,  in  his  opinion, 
produced  the  symptoms  he  had  described. 

Same. — Practice. — Hypothetical  Question. —  What  Facts  May  be  Assumed. — A 
party  who  propounds  a  hypothetical  question  may  assume  such  facts 
wit: in  the  range  of  the  evidence  as  he  believes  the  evidence  tends  to 
establish. 

Same. — Inadmissibility  of  Proof  of  "  Common  Understanding." — A  question  to 
a  medical  witness,  on  direct  examination,  as  to  what  is  commonly  un- 
derstood by  the  medical  profession  on  a  certain  subject,  is  not  com- 
petent. 

Same. — Gross- Examination  of  Witness. — Scope  of. — Where  the  direct  exami- 
nation of  a  witness  opens  on  a  general  subject,  the  cross-examination 
may  go  into  any  and  all  phases  of  that  subject. 

Same. — Medical  Expert— Proof  of  Probable  Results  of  Injury. — Medical  wit- 
nesses may  testify  as  to  the  probable  results  that  would  follow  from  an 
injury  described  by  other  witnesses  who  have  testified  on  the  trial. 

Negligence. —  Liability  of  Wrong- Doer  for  Proximate  Results  of  Injury. — 
Where  a  wrongful  act  is  done  which  results  in  the  injury  of  another, 
the  wrong-doer  is  liable  for  the  proximate  results  of  that  injury,  although 
he  may  not  have  foreseen  or  anticipated  the  consequences  which  resulted 
from  the  act. 

Same. — Instructions. — For  a  series  of  instructions  held  to  correctly  state 
the  law  on  the  subject  of  carrier  and  passenger,  etc.,  see  opinion. 

From  the  Washington  Circuit  Court. 

6.  W.  Easley,  G.  W.  Friedley,  G.  R.  Eldridge,  8.  0.  Bay- 
less,  W.  H.  Russell,  D.  M.  Alspaugh  and  J.  G.  Lawler,  for  ap- 
pellant. 

J.  A.  Zaring,  S.  B.  Voyles  and  H.  Morris,  for  appellee. 

Elliott,  J. — The  material  facts  stated  in  the  appellee's 
Vol.  113.— 35 
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complaint  are  these :  On  the  21st  day  of  October,  1882,  the 
appellee  purchased  a  ticket  and  entered  one  of  the  appellant's 
passenger  trains.  The  ticket  entitled  her  to  a  passage  from 
Salem  to  Campbellsburg.  At  the  place  of  her  destination 
the  appellants  failed  and  refused  to  stop  the  train  a  sufficient 
length  of  time  to  enable  her  to  leave  it,  but,  having  stopj*<l 
the  train,  the  conductor  who  had  charge  thereof,  before  the 
plaintiff  had  sufficient  time  to  get  safely  off  the  cars  am) 
while  the  plaintiff  was  standing  on  the  platform  of  the  cars, 
which  point  she  had  reached  while  the  train  was  not  in  mo- 
tion, signalled  the  train,  so  soon  as  she,  the  plaintiff,  had 
readied  the  platform,  to  move  on;  the  engineer  did  obey  the 
signal  and  did  start  the  train  in  motion  before  the  plaintiff 
could  get  off  and  while  she  was  standing  on  the  platform. 
After  the  engineer  had  started  the  train,  the  conductor  wil- 
fully, carelessly  and  improperly  seized  her,  and,  without  any 
fault  or  negligence  on  her  part  whatever,  wrenched  her  off 
the  steps  and  jerked  her  to  the  ground,  causing  her  to  sus- 
tain very  great  bodily  injury. 

We  can  not  perceive  the  slightest  ground  for  the  conten- 
tion of  counsel  that  the  complaint  is  bad.  The  carrier  clearly 
violated  a  legal  duty  in  not  stopping  the  train  a  sufficient 
length  of  time  to  permit  the  appellee  to  alight  in  safety. 
Terre  Haute,  etc..  R.  E.  Co.  v.  Buck,  96  Ind.  346  (49  Am.  B. 
168);   Cincinnati,  etc.,  R.  R.  Co.  v.  Carper,  112  Ind.  26. 

The  conductor,  in  jerking  the  appellee  from  the  train,  wa* 
guilty  of  a  tort  while  eu gaged  in  the  line  of  his  duty,  and 
the  appellant  is  unquestionably  liable  for  such  a  tort.  Thi* 
liability  exists  even  though  the  tort  was  a  negligent  and  not 
a  wilful  one.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Jackson,  $1 
Ind.  19;  Louisville,  etc.,  R.  R.  Co.  v.  Kelly,  92  Ind.  371: 
Wabash  R.  W.  Co.  v.  Savage,  110  Ind.  156;  Cincinnati, 
etc.,  R.  R.  Co.  v.  Carper,  supra,  and  cases  cited. 

Counsel  say  :  "  There  is  no  averment  that  the  plaintiff  was 
invited  or  directed  to  alight  at  the  point  she  did,  so  as  to 
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bring  the  case  within  Columbus,  etc.,  R.  W.  Co.  v.  Farrell, 
31  Ind.  408." 

The  halting  of  the  train  at  the  station  to  which  the  appel- 
lant undertook  to  carry  the  appellee  was  an  implied  invita- 
tion to  alight,  so  that,  even  if  the  complaint  proceeded  on 
the  theory  that  it  is  assumed  by  counsel  it  does,  it  would  be 
good.  The  theory,  however,  on  which  it  does  proceed  is, 
that  the  conductor  in  charge  of  the  train  heedlessly  and  wrong- 
fully pulled  the  appellee  from  it  while  it  was  in  motion.  The 
cases  we  have  cited  show,  beyond  all  controversy,  that  the 
conductor,  in  the  management  of  the  train  and  in  caring  for 
passengers  in  entering  and  alighting  from  the  train,  is  the 
representative  of  the  company  in  whose  service  he  is  en- 
gaged, so  that  the  complaint  is  good  on  the  theory  on  which 
it  does  proceed. 

Undoubtedly,  there  must  be,  as  counsel  assert,  a  connection 
between  the  negligence  and  the  injury.  Pennsylvania  Co.  v. 
Hensil,  70  Ind.  569  (36  Am.  R.  188) ;  Pittsburgh,  etc.,  R.  W. 
Co.  v.  Conn,  104  Ind.  64.  But  we  think  it'  too  clear  to  re- 
quire discussion  that  the  complaint  does  show  that  the  tort 
of  the  conductor  caused  the  appellee's  injury. 

It  is  said  by  counsel:  "  While  the  carrier  is  responsible 
for  negligence,  wilfully  or  carelessly  inflicted  upon  passen- 
gers by  servants  employed  in  the  performance  of  duties 
within  the  general  scope  of  their  employment,  the  question 
in  such  cases  is  whether  the  servant,  when  he  inflicted  the 
injury,  was  acting  within  the  line  of  his  employment,  not 
whether  the  particular  act  was  authorized  or  not.  Louis- 
ville, etc.,  R.  R.  Co.  v.  Kelly,  92  Ind.  371."  We  fully  assent 
to  the  rule  as  counsel  state  it,  but  we  can  not  agree  that  they 
give  it  a  correct  application.  We  have  already  shown  that 
the  conductor's  act  was  within  the  scope  of  his  employment, 
so  that  the  rule  which  counsel  invoke  is  decisively  against 
them.  It  is  also  said  by  counsel  that  "The  case  of  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Jackson,  81  Ind.  19,  in  its  dictum 
goes  too  far;"  but  counsel  are  in  error,  for  that  case  states 
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the  rule  as  counsel  concede  it,  and  is  abundantly  supported 
by  authority.      Wabash  R.  W.  Co.  v.  Savage,  supra. 

It  is  further  contended  that,  as  the  complaint  does  not 
directly  allege  that  the  conductor  was  acting  within  the  scope 
of  his  employment,  the  complaint  is  bad,  and  we  are  referred 
to  the  case  of  Helfrich  v.  Williams,  84  Ind.  553.  The  plain 
answer  to  this  is,  that  the  facts  stated  do  show  that  the  con- 
ductor was  acting  within  the  line  of  his  employment  when  he 
pulled  the  passenger  from  the  train,  instead  of  affording  her  an 
opportunity  to  safely  alight,  as  it  was  his  legal  duty  to  do. 

The  morning  after  the  injury  occurred,  Dr.  Rife  was  called 
to  give  appellee  medical  attention,  and  he  testified  that  she 
told  him  "  what  her  trouble  was."  This  testimony  was  com- 
petent.  In  order  to  enable  a  physician  to  intelligently  pre- 
scribe or  advise,  he  must  be  informed  of  the  pains  suffered 
by  his  patient,  and  where  they  are  located.  To  this  effect 
the  authorities  uniformly  go.  Carthage  T.  P.  Co.  v.  Andrews, 
102  Ind.  138,  and  cases  cited;  Cleveland,  etc.,  R.  R.  Co.  v. 
Newell,  104  Ind.  264  (54  Am.  R.  312),  and  cases  cited; 
Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409. 

All  that  the  appellee  testified  that  she  told  her  physician 
was  what  her  pains  were,  and  in  what  part  of  her  body  they 
were  located.  Counsel  are  mistaken  in  asserting  that  Dr. 
Rife  was  not  called  as  a  physician,  ,for  he  was  called  in  that 
capacity  and  in  that  capacity  prescribed  for  the  appellee. 

The  appellee,  while  on  the  witness-stand  giving  testimony, 
was  allowed  to  remove  a  shawl  from  her  feet  and  exhibit 
them  to  the  jury.  There  was  no  error  in  permitting  this  to 
be  done.  The  text-writers  and  the  decisions  all  agree  that 
such  an  exhibition  is  not  improper. 

Dr.  Wharton  says:  "Injury  to  the  person  may  also  be 
proved  by  inspection.  Thus  in  an  action  to  recover  dam- 
ages for  an  injury  to  a  limb,  the  injured  limb  may  be  ex- 
hibited on  trial."     Whart.  Crim.  Ev.,  section  312. 

Mr.  Best,  speaking  of  this  species  of  evidence,  denominates 
it  "  real  evidence,"  and  says  :     "Immediate  real  evidence  is 
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where  the  thing  which  is  the  source  of  the  evidence  is 
present  to  the  senses  of  the  tribunal.  This  is  of  all  proof 
the  most  satisfactory  and  convincing."  2  Best  Ev.  (Morgan's 
ed.),  section  197. 

The  old  writers  often  speak  of  such  evidence,  and  in  1 
Hale's  Pleas  of  the  Crown,  635,  a  notable  instance  is  given 
of  its  force.  Mr.  Taylor  collects  a  number  of  cases,  affirms 
that  the  species  of  evidence  here  under  discussion  is  always 
competent,  and  assigns  to  it  the  highest  rank.  1  Taylor  Ev., 
513. 

An  American  author,  discussing  the  subject,  says:  "The 
injured  member  may  be  exhibited  to  the  jury."  Abbott 
Trial  Ev.,  599. 

In  a  recent  article  by  Judge  Thompson,  entitled  "Trial  by 
Inspection,"  many  cases  are  collected,  all  holding  that  exhi- 
bitions of  persons  or  things  are  proper.     25  Central  L.  J.  3. 

Henry  Wade  Rogers,  in  an  article  entitled  "  Profert  of  the 
Person,"  discusses  the  subject,  and  collects  many  authorities, 
all  agreeing  that  exhibitions  of  injuries  are  not  improper.  15 
Central  L.  J.  2.  Cases  on  the  general  subject  are  also  col- 
lected in  Thurman  v.  Bertram,  20  Alb%  L.  J.  151. 

In  Osborne  v.  City  of  Detroit,  U.  S.  Cir.  Ct.,  36  Alb.  L. 
J.  343,  it  was  held  not  error  for  a  surgeon  to  thrust  a  pin 
into  the  side  of  a  person  alleged  to  be  paralyzed,  in  the  pres- 
ence of  the  jury. 

Without  further  comment,  we  refer  to  other  cases  which 
are  directly  in  point:  Schroeder  v.  Chicago,  etc.,  R.  R.  Co.,  47 
Iowa,  375 ;  Mulhado  v.  Brooklyn,  etc.,  R.  R.  Co.,  30  N.  Y. 
370  (33  Am.  R.  540,  and  note)  ;  State  v.  Wieners,  66  Mo.  13. 
The  principle  has  been  asserted  in  many  cases  by  this  court. 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  Story  v.  State,  99 
Ind.  413;  McDonel  v.  State,  90  Ind.  320;  Short  v.  State,  63 
Ind.  376;  Beavers  v.  State,  58  Ind.  530. 

Counsel  for  the  appellant,  although  they  argue  the  ques- 
tion at  length,  cite  only  a  single  case,  that  of  Hunger  v.. 
State,  53  Ind.  251  ;   but,  as  shown  in  Indiana  Car  Co.  v. 
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Parker,  supra,  that  case  is  not  in  point,  for  the  reason  that 
the  only  question  decided  arose  upon  an  instruction.  More 
nearly  in  point  are  the  cases  of  Robinius  v.  State,  63  Ind.  235, 
Swigart  v.  State,  64  Ind.  598,  and  Bird  v.  State,  104  Ind. 
384 ;  but  these  cases  form  an  exception  to  the  general  rule. 
In  these  cases  the  question  was  whether  the  personal  appear- 
ance of  a  party  could  be  considered  by  the  jury  in  determin- 
ing a  person's  age,  and  it  was  held  that  it  could  not.  These 
cases  have  been  vigorously  assailed  by  many  writers  and 
courts,  but  we  do  not  feel  it  necessary  to  depart  from  them, 
for  we  think  they  are  distinguishable  from  our  other  cases  a* 
well  as  from  the  present  case.  As  said  of  Robinius  v.  Stale, 
supra,  in  one  of  our  former  cases  :  "  There  is  a  distinction 
between  such  a  case  and  the  present,  for  where  age  is  the 
material  question,  as  it  was  in  the  case  cited,  the  decision 
upon  inspection  really  determines  the  whole  case;  while, 
in  such  a  case  as  the  present,  the  inspection  of  the  wounded 
member  simply  illustrates  and  makes  clear  the  testimony  of 
the  party  and  assists  in  determining  the  character  of  one  of 
the  facts  in  the  case."  Indiana  Car  Co.  v.  Parker,  supra. 
To  what  was  there  said  we  may  add,  that  here  the  exhibition 
of  the  injured  member  affects  only  the  extent  and  character 
of  the  injury,  which  is  only  a  siugle  fact  in  the  case,  while  in 
a  case  where  the  decision  depends  upon  the  age  of  the  party, 
the  opinion  of  the  jury  upon  inspection  conclusively  settles 
the  whole  question,  thus  effectually  depriving  the  party  ag- 
grieved of  the  benefit  of  an  appeal.  But  in  a  case  like  this, 
the  inspection  of  the  injured  part  settles  nothing  more  than 
the  extent  and  character  of  the  injury,  if,  indeed,  it  can  be 
justly  said  t6  settle  so  much.  At  most,  then,  an  inspection 
of  an  injured  limb  does  no  more  than  supply  evidence  upon 
a  single  fact,  and  it  does  not  deprive  the  party  of  any  sub- 
stantial right  on  appeal,  for  it  is  conclusively  settled  that  the 
appellate  court  will  not  weigh  the  evidence  in  any  case  where 
there  is  a  conflict.     It  is  obvious,  therefore,  that  the  caseun- 
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der  discussion  is  very  different  from  one  in  which  age  de- 
cisively determines  the  whole  controversy. 

It  is  evident  that  the  learned  counsel  have  expended  much 
labor  on  this  point,  and,  as  they  cite  only  the  single  case  we 
have  referred  to,  we  may  well  infer  that  there  are  no  others 
that  lend  any  support  to  their  position.  We  have  ourselves 
given  the  subject  very  careful  study,  and  our  search  has  not 
revealed  a  solitary  authority  that  opposes,  directly  or  indi- 
rectly, the  doctrine  that  it  is  competent  to  exhibit  an  injured 
limb  to  the  jury.  It  certainly  has  always  been  the  practice, 
a<  Mr.  Chitty  says,  to  exhibit  models,  articles  of  apparel  or 
other  chattels,  and  the  case  before  us  is  the  same  in  principle. 

Miss  Drummond  testified  that  she  was  acquainted  with  the 
appellee,  and  described  her  personal  appearance  and  physical 
condition  previous  to  her  injury.  She  also  described  the  ap- 
pellee's condition  immediately  after  the  accident  and  for  a  few 
days  afterwards.  After  she  had  testified  to  these  facts,  she 
stated  that  she  saw  the  appellee  a  month  afterwards;  that 
she,  the  appellee,  had  grown  worse,  and  the  witness  described 
her  condition  as  it  then  existed.  If  this  case  was  one  re- 
quiring a  non-expert  witness  to  state  facts  before  expressing 
an  opinion,  we  should  have  no  hesitation  in  holding  that  the 
facts  stated  were  sufficient  to  entitle  the  witness  to  express 
an  opinion.  But  we  do  not  understand  that,  upon  such  a 
question,  a  knowledge  of  facts  is  required  to  be  stated  in 
advance,  or  that  the  witness  must  be  an  expert.  Carthage 
T.  P.  Co.  v.  AndreicA,  supra. 

In  Hardy  v.  Merrill,  56  N.  H.  227,  a  very  learned  opinion 
was  delivered  in  which  verv  manv  decisions  of  the  English 
and  American  courts  were  cited,  and  it  was  said,  among 
other  things,  that  "all  concede  the  admissibility  of  the  opin- 
ions of  non-professional  men  upon  a  great  variety  of  unsci- 
entific questions  arising  every  day,  and  in  every  judicial 
inquiry.  These  are  questions  of  identity,  hand-writing, 
quantity,  value,  weight,  measure,  time,  distance,  velocity, 
form,  size,  age,  strength,  heat,  cold,  sickness,  and  health." 
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Dr.  Wharton  lays  down  a  like  rule  and  cites  many  authori- 
ties. 1  Wharton  Ev.,  section  513.  Other  text-writers  assert 
the  same  rule.  Rogers  Ex.  Test.,  section  3;  Lawson  Ex.  d* 
Op.  Ev.  470. 

Counsel  cite  upon  this  point  two  cases.  The  first  of  the-e. 
Com.  v.  Sturtivant,  117  Mass.  122  (19  Am.  Rep.  401),  beats 
upon  the  question  here  under  discussion,  inasmuch  as  it  de- 
cides that,  (1)  where  the  trial  court  adjudges  that  a  witne^ 
is  qualified  to  give  an  opinion,  the  appellate  court  can  nut 
review  the  decision ;  (2)  that  it  is  competent  for  a  witness  to 
give  an  opinion  as  to  the  health  of  a  party  ;  and  (3)  that  it  i? 
not  improper  to  call  upon  him  to  describe  specifically  the 
matter  of  which  he  speaks.  In  discussing  the  second  of 
these  propositions,  the  court,  after  stating  the  general  rnlr 
that  non-expert  witnesses  may  express  opinions  in  many 
cases,  says :  "  It  is  competent  for  a  witness  to  testify  to  uV 
condition  of  health  of  a  person,  and  that  he  is  ill  or  disabled, 
or  lias  a  fever,  or  is  destitute  and  in  need  of  relief.  Parker  t. 
Bo8to7i,  etc.,  Steamboat  Go.,  109  Mass.  449;  Wilkbwn  v. 
Mosely,  30  Ala.  562;  Barker  v.  Coleman,  35  Ala.  221; 
Autauga  Co.  v.  Davis,  32  Ala.  703." 

As  we  read  the  case  cited,  it  lends  counsel  no  support  what- 
ever, but,  on  the  contrary,  is  strongly  against  them.  Ihe 
court  fully  adopts  the  view  expressed  in  Steamboat  Clipp^ 
v.  Logan,  18  Ohio,  378,  that  "  It  is  not  true  as  a  legal  posi- 
tion that  no  one  but  an  expert  can  give  an  opinion  to  a  jury.' 
The  second  of  the  cases  cited,  Reid  v.  Piedmont,  etc.,  hit 
Insurance  Co.,  58  Mo.  425,  is  not  well  considered,  as  there  i? 
neither  argument  nor  authority  adduced.  The  witness  in 
that  case  was  asked  as  to  whether  the  assured  was  in  goon 
health,  and  the  court  simply  held  that  the  question  was  in- 
competent, saying  that  "This  question  involved  a  aw 
conclusion  and  was  objectionable."  This  is  not  the  law,  for 
every  answer  of  a  witness  to  such  a  question  is  necessarily 
a  conclusion,  and  yet,  as  we  have  seen,  it  is  well  settled  that 
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such  a  couclusion  is  competent.  Carthage  T.  P.  Co.  v. 
Andrews,  supra.     , 

It  is  said,  however,  that  the  evidence  should  have  been 
excluded  because  it  permitted  the  witness  to  institute  a  com- 
parison. There  is  no  strength  in  this  position.  The  testi- 
mony of  the  witness  was  directed  to  the  condition  of  the 
appellee  a  month  subsequent  to  her  injury,  and,  after  fully 
describing  it,  the  witness  said  that  it  was  worse  than  it  was 
immediately  after  the  accident. 

In  determining  whether  an  injured  person  is  growing  bet- 
ter or  worse,  a  non-expert  witness  must  .necessarily  express 
an  opinion,  for,  as  the  cases  we  have  cited  hold,  the  fact  is 
one  that  can  not  be  described  by  any  other  than  an  expert 
witness.  Any  witness  of  ordinary  intelligence  may  be  able 
to  state  that  a  sick  or  wounded  person  has  grown  worse  or 
has  improved  without  being  able  to  give  an  accurate  descrip- 
tion of  his  condition,  and  this  brings  the  case  fully  within 
the  authorities.  Undoubtedly,  the  facts  on  which  the  con- 
elusion  rests  may  be  asked  for  on  cross-examination,  but  the 
opinion  is  not  incompetent  merely  because  the  witness  can 
not  adequately  state  the  grounds  on  which  it  rests,  although 
the  failure  to  do  so  may,  perhaps,  weaken  its  probative  force. 
But  in  this  case  the  facts  were  as  fully  stated  as  any  non- 
expert witness  could  possibly  state  them,  so  that,  even  if  we 
were  wrong  in  relying  on  the  authorities  we  have  cited,  the 
appellant  can  not  prevail,  for  the  case  is  fully  within  the  rule 
that  where  a  non-expert  witness  states  facts  on  which  his 
opinion  is  based,  the  opinion  is  competent.  f 

One  of  the  medical  witnesses  who  had  seen  and  examined 
the  appellee,  and  who  had  described  her  condition,  was 
asked:  "What,  in  your  opinion  as  a  medical  expert,  pro- 
duced the  symptoms  you  saw  in  her  case  ?  "  There  was  no 
error  in  permitting  this  question  to  be  asked  and  answered. 
Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409,  and 
authorities  cited  ;     Wabash  R.  W.  Co.  v.  Savage,  supra. 

If  it  were  conceded  that  VanDeusen  v.  Newcomer,  40  Mich. 
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90,  does  decide  what  the  appellant  claims,  and  that  it  is 
sound,  it  would  not  avail  the  appellant,  for  here  the  medical 
expert  did  detail  the  facts  within  his  knowledge  to  the  jury. 
Haggerty  v.  Brooklyn,  etc.,  R.  R.  Co.,  61  X.  Y.  624,  cited  by 
appellant,  simply  decides  that  it  was  not  competent  to  ask  a 
non-expert  witness  "if  the  conductor  did  all  in  his  power  to 
avoid  an  accident." 

A  long  hypothetical  question  was  asked  Dr.  C.  W.  Murphy, 
and  it  is  objected  that  it  did  not  embrace  all  the  evidence  in 
the  case.  It  is  settled  beyond  controversy,  that  a  party  who 
propounds  an  hypothetical  question  may  assume  such  facts 
within  the  range  of  the  evidence  as  he  believes  the  evidence 
tends  to  establish.  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  su- 
pra, and  authorities  cited ;  Coodwin  v.  Strife,  96  Ind.  550, 
and  authorities  cited ;  Elliott  v.  Russell,  92  Ind.  526  ;  Quetig 
v.  State,  66  Ind.  94. 

Mr.  Rogers,  in  discussing  this  question,  says  :  "  If  framed 
on  the  assumption  of  certain  facts,  counsel  may  assume  the 
facts  in  accordance  with  his  theory  of  them,  it  not  being  es- 
sential that  he  should  state  the  facts  as  they  actually  exist. " 
Rogers  Expert  Testimony,  39. 

Another  author  says :  "  It  is  the  privilege  of  the  counsel  in 
such  cases  to  assume,  within  the  limits  of  the  evidence,  any 
state  of  facts  which  he  claims  the  evidence  justifies,  and  have 
the  opinion  of  experts  upon  the  facts  assumed.,,  Lawson 
Expert  and  Opinion  Ev.  153. 

Counsel  say :  "  The  hypothesis  should  include  the  sub- 
stance of  all  the  evidence."  In  support  of  this  proposition 
they  refer  us  to  Com.  v.  Rogers,  7  Met.  500,  and  People  v. 
Lake,  12  N.  Y.  358.  Neither  of  these  cases  supports  the 
proposition.  The  New  York  cases  are  fully  and  strongly 
against  the  doctrine  of  counsel.  Stearns  v.  Field,  90  N.  Y. 
640;  Mercer  v.  Vose,  67  N.  Y.  56;  Harnett  v.  Garvey,  66 
N.  Y.  641. 

It  is  evident  that  the  proposition  can  not  be  sound.  If  it 
be  regarded  as  correct,  then  in  every  case  the  court  must  de- 
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termine  what  facte  were  or  were  not  proved,  and  this  would 
he  an  usurpation  of  the  functions  of  the  jury.  If,  as  hap- 
pens in  most  cases,  the  evidence  is  conflicting,  then,  if  coun- 
sel are  right,  the  assumption  must,  of  necessity,  contain 
contradictory  statements.  These  reasons  are  in  themselves 
enough  to  condemn  the  proposition  of  counsel,  even  in  the 
absence  of  authority,  but  all  the  authorities  are  against  them, 
so  that  the  overthrow  of  their  position  is  decisive  and 
complete. 

Dr.  Neal,  a  medical  expert,  was  permitted  to  testify  that 
the  irritation  of  the  mouth  of  the  urethra  produced  the 
contracted  condition  of  the  appellee's  legs.  What  we  have 
said  in  considering  the  testimony  of  another  medical  witness 
disposes  of  this  point. 

It  is,  however,  said  that  the  question  which  drew  out  the 
testimony  was  leading.  If  it  were  granted  that  the  question 
was  leading,  it  would  not  entitle  the  appellant  to  a  reversal. 
It  is  generally  held,  that  permitting  a  leading  question  to  be 
asked  will  not  be  sufficient  cause  for  reversal,  although  some 
of  the  cases  hold  that,  where  there  is  a  clear  abuse  of  discretion, 
the  rule  is  otherwise.  We  need  not  decide  which  line  of 
oases  "  hath  the  better  reason  ; "  it  is  enough  for  us  to  de- 
cide, as  we  do,  that  there  was  no  such  abuse  of  discretion  as 
would  require  a  reversal,  even  if  we  accepted  the  latter  line 
of  cases  as  correctly  expressing  the  rule. 

Counsel  sav  :  "  The  twelfth  and  thirteenth  causes  assigned 
in  the  motion  for  a  new  trial,  were  intended  to  bring  before 
the  jury  the  accepted  views  of  medical  writers  and  practi- 
tioners as  to  what  was  eommonlv  understood  bv  and  known 
to  the  medical  profession,  that  the  condition  of  the  lower 
limbs  of  the  plaintiff  is  frequently  produced  by  uterine 
troubles.  If  this  were  the  fact,  the  defendant  had  a  clear 
right  to  have  it  in  proof  before  the  jury.  If  it  were  an  un- 
usual fact,  it  would  have  made  against  the  defendant, 
but  if  it  were  usual  and  commonjv  understood  bv  medical 
authors  and  practitioners,  it  would  have  much   weight  in 
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favor  of  the  defendant.  There  can  be  no  just  reason  as- 
signed for  excluding  evidence  as  to  what  is  commonly  under- 
stood and  known  by  the  medical  profession  in  that  regard" 

We  have  copied  all  that  is  said  by  counsel  upon  thi*  suV 
ject,  and  we  are  by  no  means  convinced  that  the  trial  court 
erred.  If  the  question  had  arisen  on  cross-examination,  a 
different  rule  would,  perhaps,  obtain,  but  the  witness  was 
introduced  by  the  appellant  and  his  opinion  elicited.  The 
qualification  of  the  witness  was  thus  asserted,  and  it  was  not 
necessary  for  the  appellant  to  go  farther  than  to  show  the 
knowledge  and  experience  of  the  witness;  while,  on  cr«><- 
examination,  it  would  probably  have  been  proper  to  test  his 
knowledge  and  experience  by  a  proper  examination.  If  a 
witness  should  be  permitted  to  state  what  is  "  commonly  un- 
derstood by  the  medical  profession,"  a  never-ending  inves- 
tigation would  be  opened  and  a  collateral  matter  presented 
that  would,  as  the  evidence  before  us  makes  apparent,  lead 
to  an  almost  endless  conflict  of  opinion.  There  would  be. 
at  best,  an  intangible  conflict  of  opinion  without  any  au- 
thoritative method  of  settling  it.  If  the  defendant  were 
permitted  to  ask  such  a  question,  then  the  plaintiff  would  be 
entitled  to  meet  it,  so  that  the  contest  would  fall  upon  the 
vague  and  uncertain  subject  of  what  professional  men  "com- 
monly understood."  What  men  commonly  understand  can 
be  determined  only  by  an  inquiry  into  their  mental  pro- 
cesses, and  such  an  inquiry  ought  not  to  be  allowed  upon  a 
purely  collateral  question.  A  matter  so  vague  and  so  in- 
tangible ought  not  to  be  made  the  subject  of  inquiry,  unle^ 
it  is  directly  in  issue,  as  motive,  intention,  or  the  like. 

Appellee's  counsel  asked  on  the  cross-examination  of  Dr. 
Painter,  one  of  the  expert  witnesses  introduced  by  appel- 
lant, this  question  :  "  Suppose  she  received  a  shock  upon  her 
feet  going  a  distance  of  four  or  five  feet  outward  and  some 
three  feet  downward,  as  much  as  two  years  and  six  raontk 
ago,  how  far  would  such  a  shock  account  for  her  present  con- 
dition ?  r     We  have  no  doubt,  although  the  question  is  some- 
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what  confused,  that  the  ruling  of  the  trial  court  was  right. 
The  witness  testified,  in  his  evidence  in  chief,  that  he  had 
examined  the  appellee,  described  her  condition,  and  gave  his 
opinion  upon  various  phases  of  her  case.  It  was,  therefore, 
competent  for  the  appellee  to  ask  him  for  his  opinion,  not 
only  for  the  purpose  of  testing  his  ability  as  an  expert,  but, 
also,  for  the  purpose  of  placing  the  opinion  before  the  jury 
as  sustaining  her  theory.  Louisville,  etc.,  R.  W.  Co.  v.  Falvey, 
supra,  and  cases  cited ;  Rogers  Expert  Testimony,  50. 

It  is  a  mistake  to  suppose  that  when  counsel  in  the  exami- 
nation in  chief  open  on  a  general  subject,  the  line  of  ex- 
amination adopted  must  be  followed  by  cross-examining  coun- 
sel ;  on  the  contrary,  it  is  well  settled  that  where  the  direct 
examination  opens  on  a  general  subject,  the  cross-examination 
may  go  into  any  and  all  phases  of  that  subject.  DeHaven 
v.  De Haven,  77  Ind.  236;   Vogel  v.  Harris,  112  Ind.  494. 

On  a  cross-examination  counsel  may  dissect  and  separate, 
or  unite  and  join,  the  facts  involved  in  the  general  subject. 
The  only  restriction  upon  the  the  right  of  cross-examination, 
so  far  as  affects  the  question  as  it  is  here  presented,  is  that  it 
must  be  confined  to  the  subject-matter  of  the  examination  in 
chief.  As  decided  in  Higham  v.  Vanosdol,  101  Ind.  160,  a 
distinct  and  independent  subject  can  not  be  introduced  on 
cross-examination,  but  the  cross-examination  may  go  to  ail 
matters  involved  in  the  subject  embraced  in  the  examination 
in  chief. 

It  is  said  by  counsel  that  "  the  eighteenth  cause  for  a  new 
trial  raised  the  question  whether  Dr.  E.  P.  Easley  could  an- 
swer certain  questions  from  his  opinions  derived  from  med- 
ical books."  We  do  not  think  that  the  record  presents  the 
question  just  as  counsel  state  it. 

The  witness  was  asked  :  "  What  effect  would  her,  the  plain- 
tiff, living  with  a  man  who  was  a  paralytic  have  upon  her; 
how  and  in  what  way  would  it  affect  her?"  To  this  he  an- 
swered :  "  I  can't  say  what  effect  it  would  have  upon  her;  I 
could  recite  the  reported  cases.     We  know  that  persons  have 
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become  paralytics  simply  by  waiting  on  a  paralytic."  TVe 
incline  to  the  opinion  that  it  would  not,  in  any  event,  be  proper 
to  recite  special  case?  reported  in  medical  books ;  but,  how- 
ever this  may  be,  no  offer  of  evidence  was  made,  and  no  ques- 
tion is  presented  which  will  avail  the  appellant.  In  tin*  in- 
stance, we  may  observe,  the  witness  was  permitted  to  give 
his  opinion  derived  from  the  books,  and  the  only  effect  of  th? 
ruling  was  to  deny  the  right  to  give  special  cases  reported  1a 
the  works  of  medical  writers.  Lawson  Expert  and  Opinion 
Evidence,  169,  and  cases  cited. 

The  only  argument  made  in  support  of  one  of  the  point- 
stated  by  counsel  is  this  :  "  The  twenty-first,  twenty-second 
and  twenty-third  causes  assigned  for  a  new  trial  are  good  un- 
der the  rulings  in  the  cases  of  Strokm  v.  iVT.  Fl,  etc.,  R.  Ii. 
Co.,  $fi  X.  Y.  305,  and  Curtis  v.  Rochester,  etc.,  R.  R.  Co., 
18  N.  Y.  541/ 

The  questions  asked  the  medical  witnesses  were  as  to  the 
probable  results  that  would  follow  from  an  injury  described 
by  the  witnesses  who  testified  on  the  trial.  We  understand 
it  to  be  well  settled  that  such  questions  are  proper.  Lawson 
Expert  and  Opinion  Evidence,  108-114;  Rogers  Expert 
Testimony,  81,  85,  107. 

The  cases  cited  by  counsel  are  directly  against  them,  tor 
they  both  concede  that  it  is  competent  to  ask  an  opinion  as 
to  probable  results,  although  it  is  held  that  merely  specula- 
tive opinions  are  not  competent. 

In  the  last  of  the  cases  cited  it  was  said,  in  speaking  of  an 
instruction  that  the  true  rule  was  as  laid  down,  that  "the 
plaintiff  could  only  recover  damages  for  such  pain  and  suf- 
fering as  the  evidence  rendered  reasonably  certain  would 
necessarilv  result  from  the  iniurv." 

One  of  the  attorneys  of  appellant  had  made  an  affidavit  in 
support  of  an  unsuccessful  motion  for  a  continuance,  and 
this,  when  offered  in  evidence,  was  excluded.  Clearly,  there 
was  no  error  in  this  ruling. 

Appellant  offered  to  prove  by  the  same  attorney  what  the 


NOVEMBER  TERM,  1887.  559 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  t>.  Wood. 

conductor,  who,  as  the  evidence  shows,  pulled  the  appellee 
from  the  train,  said  as  to  attending  the  trial.  There  was  no 
error  in  this  ruling.  What  the  witness  proposed  to  state  was 
mere  hearsay,  and  its  exclusion  is  sustained  by  one  of  the 
plainest  rules  of  evidence.  The  appellant  had  a  right,  either 
by  compulsory  process,  or  by  deposition,  to  the  testimony  of 
the  witness,  but  it  had  no  right  to  have  his  statements  re- 
hearsed to  the  jury. 

We  think  appellant's  counsel  are  in  error  in  assuming,  as 
they  impliedly  do,  that  Dr.  Xeal  did  not  examine  the  appel- 
lee in  a  professional  capacity,  for  the  record  shows  not  only 
that  he  visited  her  in  that  capacity,  but  that  he  did  so  under 
the  order  of  the  court.  It  is  well  established  bv  authority, 
that  statements  made  to  a  physician  in  his  professional  ca- 
pacity are  competent  when  descriptive  of  existing  symptoms 
or  pains,  although  they  are  not  admissible  when  mere  nar- 
ratives of  past  occurrences.  Cleveland,  etc.,  R.  R.  Co.  v. 
Newell,  104  Ind.  264 ;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey, 
supra,  and  cases  cited ;  Murphy  v.  New  York, -etc.,  R.  R.  Co., 
66  Barb.  125;  Keyit  v.  Town  of  Lincoln,  32  Vt.  591,  597; 
Barber  v.  Merriam,  11  Allen,  322 ;  Looper  v.  Bell,  1  Head, 
373;  Eckles  v.  Bates,  26  Ala.  655;  Yeatman  v.  Hart,  6 
Humph.  374 ;  Hatch  v.  Fuller,  131  Mass.  574 ;  Atchison,  etc., 
R.  R.  Co.  v.  Johns,  36  Kan.  769. 

In  the  case  last  cited,  the  authorities  are  collected  and  re- 
viewed, and  it  was  said :  "  But  the  mere  fact  that  the  decla- 
rations are  made  after  suit  has  been  commenced  and  while 
it  is  pending  will  not  be  sufficient  to  exclude  the  declara- 
tions, and  generally  they  should  be  allowed  to  go  to  the  jury." 
This  is  in  accordance  with  our  decisions  and  with  the  decided 
weight  of  authority.  Following  Quaife  v.  Chicago,  etc.,  R. 
W.  Co.,  48  Wis.  513  (33  Am.  Rop.  821),  this  court  said,  in 
speaking  of  declarations  such  as  those  here  given  in  evi- 
dence :  "  They  are  especially  competent  and  of  more  weight 
when  made  to  a  physician  for  the  purpose  of  receiving  treat- 
ment, or  to  a  medical  expert  who  makes  an  examination  at 
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the  request  of  the  opposite  party,  or  by  direction  of  the 
court,  for  the  purpose  of  basing  an  opinion  upon  as  to  the 
physical  situation  of  the  person  whose  condition  is  the  sub- 
ject of  inquiry."  Cleveland,  etc.,  R.  R.  Co.  v.  Xeueell,  supra. 
As  suggested  in  the  case  from  which  we  havre  quoted,  and 
in  some  of  the  Massachusetts  cases,  without  some  informa- 
tion as  to  the  seat  and  character  of  pain,  and  as*to  the  symp- 
toms of  the  sick  or  injured  person,  it  is  impossible  in  many 
cases  for  a  physician  to  form  an  intelligent  opinion,  for  many 
of  the  organs  #of  the  human  body  are  concealed  from  view. 
Roosa  v.  Boston  Loan  Co.,  132  Mass.  439 ;  Bacon  v.  Charlton. 
7  Cush.  581  ;  Barber  v.  Merriam,  supra. 

It  results  that,  as  said  in  Cleveland,  etc.,  R.  R.  Co.  v. 
Newell,  supra,  and  other  cases,  the  evidence  is  admitted  on 
the  ground  of  necessity.  That  this  is  true,  is  obvious,  since 
its  denial  would  in  many  cases  completely  thwart  justice. 
Another  well  settled  legal  principle  supports  the  rule,  aud 
that  is  this:  where  an  act  or  transaction  is  competent, decla- 
rations forming  part  of  the  thing  done  are  also  competent. 
•  Dr.  Neal  was  asked,  "  whether  the  condition  of  the  womb, 
in  which  you  found  it  day  before  yesterday,  will  account  for 
the  condition  of  the  spine  and  its  tenderness,  as  well  as  the 
drawn  limbs  and  all  the  conditions  now."  The  objection  to 
this  question  is,  that  the  witness  had  not  stated  the  facts  to 
the  jury.  We  think  it  only  necessary  to  say,  on  this  point, 
that  counsel's  position  rests  on  an  erroneous  assumption.  We 
think  the  facts  relevant  to  the  opinion  were  fully  in  evidence. 
Indeed,  the  question  itself  directs  the  attention  of  the  wit- 
ness to  a  fact  that  must  have  come  under  his  own  observa- 
tion, and,  of  necessity,  involved  in  the  matter  on  which  his 
opinion  was  asked. 

We  set  out  the  instructions  given  at  the  request  of  the  ap- 
pellee, as  they  contain  the  strongest  expression  of  the  law 
against  the  appellant  found  in  the  series.  These  arc  the  in- 
structions : 

"1.    If  the  plaintiff  was  a  passenger  upon  defendant''5 
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road  in  one  of  defendant's  coaches,  as  charged  in  her  com- 
plaint, the  defendant's  obligation  was  to  carry  her  safely  and 
properly ;  and  if  the  defendant  entrusted  this  duty  to-  the 
servants  of  the  company,  the  law  holds  the  defendant  respon- 
sible for  the  manner  in  which  thev  execute  it.  The  carrier 
is  obliged  to  protect  its  passengers  from  improper  and  un* 
necessary  violence  at  the  hands  of  its  own  servants.     And  it  \ 

is  the  established  law  that  a  carrier  is  responsible  for  the  neg- 
ligence and  wrongful  conduct  of  its  servants,  suffered  or  done 
in  the  line  of  their  employment,  whereby  a  passenger  is  in- 
jured. 

"  2.  The  duty  of  a  carrier  is  to  safely  carry  passengers.  It 
is  true  that  a  carrier  of  passengers  is  not  an  insurer  of  the 
safety  of  those  whom  it  undertakes  to  carry,  against  all  the 
risks  of  travel,  but,  nevertheless,  there  rests  upon  such  car- 
rier this  general  duty  of  safely  carrying. 

"  3.  A  carrier  of  passengers  for  pay  is  responsible  for  in- 
juries sustained  by  a  passenger  through  the  neglect,  reck- 
lessness and  carelessness  of  the  servants  of  such  carrier,  while 
such  servants  are  engaged  in  the  general  scope  of  their  em- 
ployment, whether  the  act  was,  or  was  not,  authorized  by  the 
master. 

"  4.  A  passenger  is  warranted  in  obeying  the  direction  of 
the  servants  and  agents  of  the  carrier,  when  given  within  the 
scope  of  their  duty,  unless  such  obedience  leads  to  a  known 
peril  which  a  prudent  person  would  not  encounter. 

"  5.  If  in  this  case  the  jury  believe,  from  a  fair  preponder- 
ance of  the  evidence,  that  the  plaintiff  obeyed  the  defendant's 
conductor  in  charge  of  the  train  upon  which  she  was  a  pas- 
senger, in  getting  off  of  the  train,  and  if  she  was  not  then 
apprised  of  any  peril  that  she  would  encounter  thereby,  she 
would  not  be  guilty  of  contributing  to  any  injuries  received 
by  her  in  thus  alighting  from  the  train. 

"  6.    If  the  fact  be  that  the  defendant's  conductor,  having 
charge  of  the  train  upon  which   plaintiff  was  a  passenger, 
Vol.  113.— 36 
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seized  hold  of  her  while  the  train  was  in  motion  and  was 
moving  on,  and  pulled  her  from  the  platform  of  the  coach  by 
the  exercise  of  physical  force,  and  thereby  caused  her  to 
strike  the  ground  or  other  hard  substance  below,  whereby  she 
was  injured,  she  would  not  be  guilty  of  contributing  to  in- 
juries received  thereby. 

"  7.  If  plaintiff  did  not  receive  the  injuries  complained  of 
by  any  contributing  act  of  neglige uce  or  fault  of  her  own, 
but  was  injured  at  the  time  complained  of  by  the  carelessness 
and  negligence  or  fault  of  the  defendant's  servants,  or  one 
of  them,  committed  in  the  general  scope  of  employment  a> 
such  servants  or  servant,  the  defendant  is  liable  for  snch 
damages  as  she  may  have  sustained  by  the  injuries  thus  re- 
ceived. 

"  8.  If  you  find  for  the  plaintiff,  you  are  instructed  that  in 
assessing  plaintiff's  damages  you  can  not  exceed  the  sum 
sued  for  in  the  complaint,  which  is  twenty-five  thousand  dol- 
lars; and  in  assessing  the  damages,  it  is  proper  that  you  con- 
sider the  injuries  received  by  plaintiff,  their  extent,  whether 
of  a  temporary  or  permanent  character,  and  you  may  take 
into  consideration  loss  of  time,  expenses  incurred,  physical 
suffering,  bodily  pain  and  permanent  disability,  if  proved  to 
be  direct  results  of  the  injuries  described  in  the  complaint; 
and  you  should  thereupon  assess  such  compensatory  damage? 
as  in  your  opinion  the  evidence  before  you  warrants. 

"  9.  A  railroad  company,  carrying  passengers  for  hire,  has 
not  discharged  its  dutv  or  relieved  itself  from  liabilitvto 
them  till  it  has  stopped  at  the  end  of  their  journey  a  reason- 
able time  for  them  to  get  off  the  train  in  safety." 

In  our  judgment,  these  instructions  stated  the  law  quite  as 
favorably  to  the  appellant  as  it  had  a  right  to  ask.  If  there 
is  error  in  them  it  is  against  the  appellee.  It  is  said  by  coun- 
sel that  the  first  and  second  instructions  given  for  the  plain- 
tiff are  mere  abstract  propositions.  We,  however,  regard 
them  as  correct  statements  of  the  law,  well  applied  to  the 
particular  case. 


NOVEMBER  TEEM,  1887.                   563 
< 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Wood. 

The  fourth  and  fifth  instructions  are  correct  in  their  state- 
ment of  legal  principles.  Cincinnati,  etc.,  R.  R.  Co.  v.  Carper, 
112  Ind.  26;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Pinchin,  112 
Ind.  592. 

We  do  not,  in  thus  holding,  controvert  the  doctrine  that  a 
passenger  must  not  obey  the  directions  of  the  employees 
where  it  will  lead  to  known  danger  which  a  prudent  person 
would  not  encounter;  on  the  contrary,  we  approve  these  in- 
structions because  they  assert  that  doctrine. 

We  can  not  hold  that  the  instructions  are  not  relevant  to 
the  evidence,  nor  can  we  hold  that  they  are  not  within  the 
issue  tendered  by  the  complaint.  The  use  of  the  epithet 
"  wilful  "  does  not  control  the  other  averments.  We  think  it 
must  be  regarded  as  conclusively  settled  by  our  cases,  that 
the  use  of  the  words  "  wilful "  or  "  wilful  negligence  "  does 
not  change  the  character  of  the  pleading.  As  a  matter  of 
pleading,  epithets  are  of  no  great  force.  Palmer  v.  Chicago, 
etc.,  R.  R.  Co.,  112  Ind.  250;  Gregory  v.  Cleveland,  etc., 
R.  R.  Co.,  112  Ind.  385;  Louisville,  etc.,  R.  W.  Co.  v.  Ader, 
110  Ind.  376;  Louisville,  etc.,  R.  W.  Co.  v.  Bryan,  107  Ind. 
51  ;  Belt  R.  R.  Co.  v.  Mann,  107  Ind.  89 ;  Loui»ville,  etc., 
R.  R.  Co.  v.  Schmidt,  81  Ind.  264. 

It  is  alleged  in  the  complaint,  among  other  things,  that 
"The  plaintiff  sustained  said  injuries  without  any  fault  on 
her  part,  and  that  the  same  were  received  by  her  because 
of  the  negligence,  careless,  wilful,  heedless  and  improper 
acts  of  said  conductor."  This,  taken  in  connection  with 
other  averments,  makes  the  cause  of  action  one  of  negli- 
gence, rather  than  of  intentional  and  malicious  wrong.  What 
the  conductor  did,  although  constituting  a  tort,  did  not,  upon 
the  theory  of  the  complaint,  constitute  a  wilful  and  inten- 
tional assault.  It  is  evident  that  the  theory  on  which  the 
complaint  proceeds  is,  that  the  wrong  was  not  an  intentional 
or  malicious  one,'  for  it  is  alleged  that  it  was  heedless  and 
negligent,  and  that  there  was  no  contributory  negligence  on 
the  part  of  the  plaintiff.     The  court  below  construed  the 
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complaint  as  we  construe  it,  and  so,  also,  did  the  appellant, 
as  appears  from  the  instructions  given  at  its  request,  the 
first  of  which  reads  thus : 

"1.  The  jury  arc  instructed  that  this  is  an  action  on  the 
part  of  the  plaintiff  to  recover  damages  against  the  defend- 
ant for  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiff on  the  night  of  the  21st  day  of  October,  1882,  in  getting 
off  of  the  steps  of  a  car  of  one  of  defendant's  passenger 
trains  at  Campbellsburg ;  the  plaintiff  alleging  that  i the 
conductor  of  said  train  negligently,  heedlessly,  wilfully, 
carelessly  and  improperly  seized  her  while  said  train  was 
in  motion,  and  without  any  fault  or  negligence  of  the  plain- 
tiff whatever,  he  wrenched  her  off  of  said  steps  and  jerked 
her  to  the  ground,  where  she  alighted  in  a  twisted  posture/ 
thereby  injuring  her  feet,  legs  and  body  generally,  and  caus- 
ing a  concussion  of  the  spine,  resulting  in  paralysis  of  the 
lower  limbs,  rendering  her  unable  to  walk,  and  that  such 
injuries  are  permanent.  The  answer  of  the  defendant  is  a 
general  denial,  which  casts  upon  the  plaintiff  the  burthen 
of  proving :  1st.  That  she  was  wrenched  off  of  the  steps  of 
said  car  and  jerked  to  the  ground  by  the  conductor.  2d. 
That  the  injuries  alleged  by  the  plaintiff  were  the  direct  and 
immediate  consequences  of  the  manner  in  which  she  was 
taken  off  the  train  ;  and  3d.  That  the  plaintiff  did  not,  by  any 
act  or  conduct  of  hers  at  the  time,  contribute  to  the  injury, 
and  that  she  was  free  from  fault  or  negligence  on  her  part." 

The  doctrine  of  Carver  v.  Carver,  97  Ind.  497,  516,  ap- 
plies here  with  peculiar  force:  "When  a  theory  is  thus 
adopted,  and  acted  upon  below,  with  the  concurrence  of  both 
parties,  a  judgment  ought  not  to  be  reversed  because  the 
court  instructs  the  jury  in  accordance  with  it." 

The  only  objection  urged  against  the  instructions  given  by 
the  court  on  its  own  motion,  not  disposed  of  by  what  we  have 
already  said,  is,  that  they  direct  the  jury  to  find  a  general 
verdict,  and  thus  impliedly  instructed  them  not  to  return  a 
special  verdict. 
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A  number  of  interrogatories  were  submitted  by  the  parties 
and  the  court,  and  we  are  inclined  to  the  opinion  that  the  fair 
meaning  of  the  instructions  on  this  point  is,  that  in  case  an- 
swers were  returned  to  the  interrogatories  there  must  also  be 
a  general  verdict.  If  this  be  true  there  was  no  error.  But, 
if  we  are  wrong  in  this,  still  there  can  be  no  reversal,  for 
our  statute  provides  that  "  In  all  actions,  the  jury,  unless 
otherwise  directed  by  the  court,  may,  in  their  discretion, 
render  a  general  or  special  verdict."  R.  S.  1881,  section 
546  ;  1  Works  Pr.,  section  849. 

The  court  has  authority  to  direct  a  general  verdict,  and  we 
must  presume  that  the  authority  was  justly  exercised,  for,  until 
the  contrary  appears,  all  reasonable  intendments  are  indulged 
in  favor  of  the  rulings  of  the  trial  court. 

Conceding  that  the  fourth  instruction  asked  \>y  the  appel- 
lant was  correct  (a  concession  not  warranted,  as  we  incline  to 
think),  it  was  substantially  embodied  in  the  third  instruction 
given  at  appellant's  request.  It  is  too  well  settled  to  require 
the  citation  of  authorities,  that  a  trial  court  is  not  bound  to 
repeat  its  instructions.  What  we  have  said  of  the  fourth  in- 
struction applies  to  the  sixth,  seventh  and  eighth  instructions 
asked  by  the  appellants;  for,  so  far  as  they  were  correct,  they 
were  substantially  included  in  other  instructions  given. 

The  tenth  instruction  does  not  express  the  law,  and  was 
rightly  refused.  It  is  not  necessary  that  the  wrong-doer 
should  apprehend  the  particular  consequences  which  may 
proximately  result  from  his  act,  although  the  act  must  be 
of  .such  a  nature  as  to  produce  some  injurious  result.  To 
illustrate :  A  man  ill  with  consumption,  who  is  wrongfully 
injured  in  alighting  from  a  train,  and  so  injured  as  that  a 
hemorrhage  results,  has  a  right  to  recover,  although  the 
servants  of  the  carrier  may  not  have  had  reason  to  apprehend 
such  a  result.  Jeffersonville,  etc.,  R.  R.  Go.  v.  Riley,  39  Ind. 
568. 

In  no  case  is  it  necessary  that  the  particular  result  which 
follows  should  be  anticipated.    Certainly,  no  man  who  strikes 
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a  feeble  person  and  injures  him  can  be  heard  to  say  that  he 
did  not  anticipate  that  it  would  hurt  him  more  than  it  would 
have  done  a  robust  man.  Where  a  tort  is  committed,  injury 
may  reasonably  be  anticipated,  and  the  wrong-doer  is  liable  for 
the  proximate  results  of  that  injury,  although  the  injury  ex- 
tends further  than  it  would  have  done  had  the  injured  person 
been  in  perfect  health.  It  is  the  general  character  of  the  act, 
and  not  the  particular  result,  that  the  law  regards.  It  is  true 
that  the  act  which  causes  the  injury  must  be  a  negligent  one, 
and  this  it  can  not  be  unless  the  facts  show  that  ft  was  one 
which  ordinary  care  would  have  enabled  the  person  who  did 
it  to  foresee  and  provide  against.  Wabash,  etc.,  R.  W.  Co. 
v.  Locke,  112  Ind.  404. 

There  is  a  plain  difference  between  the  wrongful  act  and 
its  consequences,  for  when  a  wrongful  act  is  done,  the  wrong- 
doer must  answer  for  all  proximate  consequences,  although 
he  may  not  have  foreseen  or  anticipated  the  particular  form 
or  character  of  the  resulting  injury.  The  doctrine  which  the 
authorities  lay  down  is  thus  stated  in  Hill  v.  Winsor,  118 
Mass.  251 :  "  The  accident  must  be  caused  by  the  negligent 
act  of  the  defendants ;  but  it  is  not  necessary  that  the  con- 
sequences of  the  negligent  act  of  the  defendants  should  be 
foreseen  by  the  defendants.  It  is  not  necessary  that  either 
the  plaintiff  or  the  defendants  should  be  able  to  foresee  the 
consequences  of  the  negligence  of  the  defendants,  in  order  to 
make  the  defendants  liable.  It  may  be  a  negligent  act  of 
mine  in  leaving  something  in  the  highway.  It  may  cause  a 
man  to  fall  and  break  his  leg  or  arm,  and  I  may  not  be  able 
to  foresee  one  or  the  other." 

In  the  same  case  it  was  said :  "  It  is  not  necessary  that  in- 
jury in  the  precise  form  in  which  it  in  fact  resulted  should  have 
been  foreseen. "     Lane  v.  Atlantic  Works,  111  Mass.  136. 

In  Newell  v.  Whiteher,  53  Vt.  589  (38  Am.  Rep.  703),  the 
court  was  asked  to  charge  the  jury,  "that  if  defendant^  acts 
and  conduct  would  not  have  injured  a  person  of  ordinary 
nerve  and  courage,  then  there  can  be  no  recovery,"  and  it 


NOVEMBER  TERM,  1887.  567 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Wood. 

was  held  that  this  instruction  was  properly  refused.  But  we 
can  not  add  to  the  length  of  our  already  very  long  opinion 
by  commenting  upon  the  authorities.  We  refer  without  dis- 
cussion to  some  of  the  many  decided  cases :  Jeffersonville,  etc., 
R.  R.  Co.  v.  Riley,  supra;  Terre  Haute,  etc.,  R.  R.  Co.  v. 
Buck,  supra;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  supra; 
Louisville,  etc.,  R.  W.  Co.  v.  Jones,  108  Ind.  551 ;  Indian- 
apolis, etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179,  and  cases  cited 
p.  188:  Stewart  v.  City  of  Ripon,  38  Wis.  584;  Oliver  v. 
Town  of  La  Valle,  36  Wis.  592 ;  Kellogg  v.  Chicago,  etc.,  R. 
W.  Co.,  26  Wis.  223  (7  Am.  Rep.  69) ;  McXamara  v.  Village 
of  Clintonville,  62  Wis.  207  (51  Am.  Rep.  722);  Brown 
v.  Chicago,  etc.,  R.  W.  Co.,  54  Wis.  342  (41  Am.  Rep.  41); 
Williams  v.  Vanderbilt,  28  X.  Y.  217 ;  Ehrgott  v.  Mayor,  96 
N.  Y.  264  (48  Am.  Rep.  622) ;  Beauchamp  v.  Saginaw 
Mining  Co.,  50  Mich.  163  (45  Am.  Rep.  30);  Barbee  v. 
Reese,  60  Miss.  906;  Baltimore,  etc..  R.  W.  Co.  v.  Kemp,  61 
Md.  74;  Fitzpatrick  v.  Great  Western  R.  W.  Co.,  12  U. 
C.  Q.  B.  645. 

"  The  general  rule,"  says  an  eminent  court,  "  is  that,  in 
notions  of  tort  like  the  present,  the  wrong-doer  is  liable  for 
all  the  direct  injury  resulting  from  his  wrongful  act,  aud 
that  too  although  the  extent  or  special  nature  of  the  resultiug 
injury  could  not,  with  certainty,  have  been  foreseen  or  con- 
templated as  the  probable  result  of  the  act  done."  Balti- 
more, etc.,  R.  W.  Co.  v.  Kemp,  supra. 

A  late  writer  collects  many  cases  and  lays  down  the  rule, 
in  very  strong  terms,  as  we  have  declared  it.  2  Wood  Rail- 
way Law,  1232. 

We  conclude  that,  both  upon  principle  and  authority,  an 
injured  person  may  recover  compensatory  damages  for  in- 
juries sustained,  although  the  wrong-doer  did  not  know  or 
could  not  foresee  that  the  special  or  particular  injury  would 
be  greater  to  the  person  upon  whom  the  wrong  was  actually 
inflicted  than  to  one  in  full  strength  and  robust  health.  A 
person,  feeble  or  strong,  young  or  old,  is  entitled  to  recover 
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full  compensation  for  the  injury  actually  sustained  by  the 
acts  of  a  wrong-doer. 

In  instructions  given  at  the  request  of  the  appellant  it 
was  asserted  in  express  terms,  and  probably  in  stronger 
language  than  the  law  warrants,  that  the  plaintiff  could  not 
recover  if  the  injuries  resulted  from  disease  and  not  from  the 
negligence  of  the  defendant,  and  it  was  unnecessary  to  re- 
peat these  instructions.     Two  of  these  instructions  read  thu< : 

"  7.  By  direct  and  immediate  cause  and  proximate  cause 
as  used  in  all  the  instructions  in  this  case,  is  meant  such 
cause  or  causes  as  are  usually  and  ordinarily  followed  by  the 
result  attributed  to  the  act  or  acts,  and  such  as  a  person  of 
ordinary  experience  and  judgment  could  reasonably  appre- 
hend would  follow  as  the  direct  effect  of  the  act  or  acts 
charged  as  being  the  cause  of  the  injury." 

u  13.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff's injured  and  diseased  condition  is  due  to  chronic  womb 
disease,  and  other  ailments  existing  prior  to  the  21st  of  Oc- 
tober, 1882,  and  not  the  direct  and  immediate  result  of  the 
manner  in  which  she  was  assisted  from  the  car  steps,  then 
the  verdict  of  the  jury  must  be  for  the  defendant." 

It  may  be  that  the  appellee  can  justly  complain  of  the* 
instructions,  but,  certainly,  the  appellant  can  not. 

The  instruction  asked  after  the  argument  was  closed  was 
properly  refused.  A  party  has  no  right  to  demand  an  in- 
struction at  so  late  a  period  in  the  trial. 

Seventy-five  interrogatories  were  submitted  by  the  appel- 
lant, and  the  court  refused  to  send  sixty  of  them  to  the  jury, 
but  did  send  fifteen  of  them,  and  did  also  prepare  and  sub- 
mit other  interrogatories  to  the  jury.  We  perceive  no  error 
in  the  ruling  of  the  court  on  this  subject.  All  of  the  re- 
jected interrogatories,  except,  perhaps,  the  sixty-fifth,  are  open 
to  the  objection  that  they  ask  for  evidence,  and  not  facts. 
There  is  everywhere  in  jurisprudence  an  important  difference 
between  evidence  and  facts,  and  in  no  branch  of  jurispru- 
dence is  it  more  important  than  in  that  which  governs  the 
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verdicts  and  findings  of  juries.  It  would  lead  to  most  evil 
consequences  to  permit  a  party  to  compel  the  jury  to  rehearse 
mere  items  of  evidence.  But  it  is  needless  to  discuss  the 
question ;  our  statute  and  our  decisions  forbid  the  practice 
here  defended  by  the  appellant.  We  can  not  examine  the  in- 
terrogatories in  detail ;  it  is  enough  to  say,  that  if  there  was 
error  at  all  in  the  ruling  of  the  court,  as  we  think  there  was, 
it  was  in  giving  some  of  the  interrogatories  submitted  by  the 
party  who  now  complains. 

The  nineteen  interrogatories  submitted  included  fifteen  of 
those  asked  by  appellant,  and,  certainly,  were  as  many  as  it 
was  proper  to  submit ;  they  were,  indeed,  more  than  the  case 
required. 

There  is  evidence  very  satisfactorily  proving  that  prior  to 
the  accident  Mrs.  Wood  was  a  strong  and  healthy  woman, 
about  forty  years  of  age.  It  is  further  shown  that  her  hus- 
band was  a  paralytic,  and  that  she  did  the  household  work 
of  a  woman  and  the  work  of  a  man  in  managing  the  busi- 
ness affairs  of  a  farm.  The  evidence  also  shows  that  prior  to 
the  accident  she  did  a  farmer's  hard  work,  such  as  hauling 
wood,  making  hay  and  the  like.  Since  the  accident  she  has 
been  physically  almost  helpless,  and  is  unable  to  do  any  work. 
Her  injuries  are  of  a  permanent  nature,  and,  from  the  evi- 
dence, the  fair  inference  is  that  she  will  probably  grow  worse. 
She  has  suffered  much,  and  it  is  reasonably  certain  will  suffer 
more  as  the  years  go  by.  Her  vision  is  affected,  her  hands 
and  legs  are  partially,  if  not  totally,  paralyzed,  and  there  is 
some  curvature  of  the  spine.  It  is  very  apparent,  therefore, 
that  there  is  evidence  fully  warranting  the  inference  that  the 
appellee  is  a  physical  wreck,  and,  indeed,  the  evidence  fairly 
justifies  the  inference  that  her  mental  powers  are  seriously 
impaired.  We  can  not,  under  these  circumstances,  declare 
that  the  damages  are  the  result  of  passion,  prejudice  or  cor- 
ruption, and  it  is  only  where  this  can  be  justly  asserted  that 
a  verdict  can  be  set  aside.  Hoagland  v.  Moore,  2  Blackf.  16.7 ; 
Guard  v.  Risk,  11  Ind.  156;^  Yater  v.  Mullen,  23  Ind.  562; 
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Alexander  v.  Thomas,  25  Ind.  268 ;  Reeves  v.  State,  ex  nrf.t 
37  Ind.  441 ;  Ohio,  etc.,  R.  W.  Co.  v.  Collarn,  73  Ind.  261 
(38  Am.  R.  134)  ;  Lake  Erie,  etc.,  R.  R.  Co.  v.  Fix,  88  Ind, 
381;  Indiana  Car  Co.  v.  Parker,  supra;  Carthage  T.  P. 
Co.  v.  Andrews,  102  Ind.  138;  Louisville,  etc.,  R.  IF.  Co.x. 
Falvey,  supra;  Chicago,  etc.,  R.  R.  Co.  v.  Holland,  \b 
Bradw.  418 ;  Groves  v.  City  of  Rochester,  39  Hun,  5 ;  Osborne 
v.  City  of  Detroit,  32  Fed.  R.  36. 

It  is  alleged  as  a  cause  for  a  new  trial  that  some  o£  the 
jurors  were  guilty  of  misconduct.  The  evidence  upon  this 
point  very  fully  and  satisfactorily  supports  the  finding  of  the 
court,  and  we  can  not  interfere.  It  has  long  been  the  rule 
in  this,  as  in  other  appellate  courts,  that  where  a  questioo  of 
fact  is  decided  by  the  trial  court,  it  will  not  be  disturbed  n 
there  is  evidence  fairly  sustaining  it.  Pedigo  v.  Grimes,  ante. 
p.  148,  and  authorities  cited. 

We  have  thus,  with  patience  and  care,  examined  all  the 
questions  properly  saved,  and,  as  we  are  not  able  to  find  any 
error,  we  must  affirm  the  judgment. 

Filed  Dec.  21,1887. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — It  is  assumed  in  the  brief  in  support  of  the 
petition  for  a  rehearing,  that  the  complaint  does  not  show  that 
the  wrongful  act  was  done  by  the  company.  This  assump- 
tion is  not  sustained  by  the  record. 

The  complaint  does  aver  that-  the  train  was  in  the  exclu- 
sive control  of  the  defendant's  employees,  and  that  the  con- 
ductor who  had  charge  thereof  did  negligently  cause  the 
injury  to  the  plaintiff  by  causing  the  train  to  move  while  she 
was  still  on  the  platform,  and  by  jerking  her  to  the  ground. 
If  the  conductor  was  the  one  in  charge  of  the  train,  as  the 
complaint  avers  and  the  demurrer  admits,  he  was  the  agvoi 
of  the  company  so  far  as  concerned  the  rights  of  passenger 
in  alighting  from  the  train.  Upon  this  subject  the  oa*? 
are  numerous  and  harmonious.      The   general  rule  is  thai 
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stated  by  Campbell,  J.,  in  Greed  Western  R.  W.  Co.  v. 
Miller,  19  Mich.  305:  f '  He  represents  them  in  his  whole 
management  of  his  train."  Cincinnati,  etc.,  R.  R.  Co.  v. 
Carper,  112  Ind.  26;  Bass  v.  Chicago,  etc.,  R.  W.  Co.,  36 
Wis.  450;  Chicago,  etc.,  R.  W.  Co.  v.  Ross,  112  U.  S.  377; 
Rauch  v.  Lloyd,  31  Pa.  St.  358;  1  Wood  Railway  Law,  449. 

We  say  this  much  on  the  petition  for  the  reason  that  coun- 
sel claim  that  we  did  not  fully  understand  their  position  in 
the  original  argument.  All  the  other  questions  are  fully  dis- 
cussed and  decided  in  the  previous  opinion. 

Petition  overruled. 

Filed  March  6, 1888. 


No.  13,074. 

Shirk  v.  Shultz. 

Infant. — Contract. — Disaffirmance. — Rights  of  Parties. — While  an  infant,  who 
has  purchased  goods  on  his  own  account,  may  disaffirm  his  contract 
and  recover  the  money  paid,  without  first  returning  or  offering  to  re- 
turn them,  he  can  not,  after  such  action,  hold  the  goods  purchased  as 
against  his  vendor. 

Same.  —  Partnership.  —  Disaffirmance  of  Contract  of.  —  Receiver. —  Priority  of 
Claims. — Where  an  infant  partner  renounces  and  disaffirms  his  contract 
of  partnership,  and  files  his  petition  in  court  asking  the  appoint- 
ment of  a  receiver,  he  will  be  held  to  have  thereby  consented  that  the 
court  shall  deal  with  the  assets  and  close  out  the  business  so  as  to  set- 
tle the  ultimate  rights  of  the  parties  concerned  ;  and  in  such  case,  the 
court  will  treat  such  assets  as  partnership  assets,  as  in  any  other  case, 
and  apply  them  first  to  the  payment  of  the  debts  of  the  firm. 

From  the  Decatur  Circuit  Court. 

J.  K.  Ewing  and  C.  Ewing,  Jr.,  for  appellant. 
J.  D.  Miller  and  F.  E.  Gavin,  for  appellee. 
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Zom.ars,  J.-/-Appellant  alleges  in  his  complaint  thai,  ia 
October,  1884,  when  he  was  a  minor,  he  entered  into  part- 
nership with  appellee  for  an  indefinite  time,  in  the  busing 
of  upholstering  and  dealing  in  furniture,  under  the  firj 
name  of  Shirk  &  Shultz;  that  he  still  is  a  minor;  that  ..•• 
invested  in  the  business  $500;  that  the  firm  has  on  har;i 
furniture  and  goods  of  the  value  of  $850,  and  is  in  dr  t 
over  $600;  that  "  he  is  advised  by  his  guardian  to  renoun- 
such  partnership  and  withdraw  from  said  firm,  and  he  hereby 
renounces  such  arrangement  and  asks  to  avoid,  annul  anl 
undo  all  of  his  obligations  in  that  behalf;"  that  Shultz  > 
insolvent,  and  that  the  firm  creditors  will  exhaust  the  as*:* 
of  the  firm  unless  a  receiver  shall  be  appointed  to  take 
charge  of  them,  etc. 

The  prayer  is  for  the  appointment  of  a  receiver  to  tat* 
charge  of  the  assets  of  the  firm,  and  convert  them  ini» 
money,  and  pay,  first,  to  appellant  jfche  amount  invested  Iv 
him,  and  second,  the  firm  debts. 

The  court  made  a  special  finding  of  facts,  in  substance, 
that,  in  October,  1884,  Shirk  and  Shultz  entered  into  part- 
nership and  continued  in  business  until  the  commencement 
of  this  action,  in  August,  1885.  Shirk  is  a  minor  and  has  a 
guardian.  He  entered  into  the  partnership  and  put  into  tbv 
business  §271.40  with  the  consent  of  his  guardian.  Of  tha: 
amount  $74.50  was  paid  to  Shultz  to  be  used  in  the  pureha* 
of  goods  for  the  firm,  and  it  was  so  used.  The  balance  «»f 
the  $271.40  was  paid  by  Shirk  on  debts  of  the  firm,  t»«r 
goods  and  labor  of  employees. 

During  the  existence  of  the  firm,  Shirk  drew  out  Sift'. 
Shultz  put  into  the  business  $260  and  drew  out  nothing.  T1k 
assets  of  the  firm,  at  the  time  this  suit  was  commenced 
amounted  in  value  to  $800,  and  its  debts  aggregated  $700. 
Shultz  is  insolvent. 

Upon  the  facts  so  found,  the  court  below  concluded  a*  a 
matter  of  law,  that  the  firm  should  be  dissolved,  and  that  a 
receiver  should  be  appointed  to  take  charge  of  the  firm  &- 
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sets,  convert  them  into  money,  and  pay,  first,  the  costs  of  this 
suit,  second,  the  firm  debts,  and  third,  divide  the  surplus,  if - 
any,  between  the  partners.  A  receiver  was  accordingly  ap- 
pointed. 

Appellant  excepted  to  the  conclusions  of  law  and  con- 
tended, and  still  contends,  that,  upon  the  facts  found  by  the 
•court,  he  is  entitled  to  have  refunded  to  him  from  the  as-( 
sets  of  the  firm  the  amount  which  he  invested,  in  preference 
to  the  partnership  creditors  and  all  others.  Whether  or  not 
he  is  so  entitled  is  the  one  question  for  decision. 

The  facts  in  the  case  of  Dunton  v.  Brown,  3i  Mich.  182, 
were  these:  Dunton,  a  minor,  entered  into  partnership  with 
Brown,  and  put  about  $100  into  the  business.  After  the  busi- 
ness had  been  continued  for  about  three  months,  Dunton  in- 
formed Brown  that  he  would  not  longer  continue  as  a  part- 
ner, and  that  if  he  remained  any  longer  he  must  be  paid  for 
his  services.  To  that  Brown  would  not  consent.  Dunton  went 
away  for  a  while,  but  subsequently  returned  and  continued 
for  nine  months.  After  leaving  again,  he  brought  an  action 
to  recover  back  the  $100,  with  interest,  and  for  his  services. 
It  was  held  that  he  could  not  maintain  the  action.  In  speak- 
ing of  the  partnership  agreement,  it  was  said  :  "  It  is  at  best 
only  voidable ;  and  we  have  found  no  authority  which  ena- 
bles the  infant  or  his  guardian  to  determine  whether  a  void- 
able contract  shall  be  affirmed  or  annulled,  while  the  infancv 
continues.  It  appears  to  be  a  matter  for  his  own  decision  when 
he  arrives  at  mature  age.  *  *  And  it  is  also  worthy  of  consid- 
eration, whether,  inasmuch  as  the  partnership  busiuess  con- 
tinued and  ended  before  suit,  and  before  majority,  it  does  not 
come  within  the  rule  which  protects  executed  contracts  in 
many  cases.  Squier  v.  Hydliff,  9  Mich.  274.  Without  de- 
ciding what  may  happen  when  the  infant  reaches  majority, 
we  think  it  impossible  to  sustain  an  implied  assumpsit  now 
against  the  terms  of  the  only  agreement  ever  made,  which 
was  certainly  not  a  nullity." 

In  the  case  of  Bush,  etc.,  v.  Linthicum,  59  Md.  344,  one 


574  SUPREME  COURT  OF  INDIANA, 

Shirk  v.  Shultz. 

partner  brought  a  suit  for  the  dissolution  of  the  firm  and  the 
appointment  of  a  receiver  to  take  charge  of  the  firm  asset* 
and  pay  the  firm  debts,  etc.  In  bar  of  the  suit,  the  other 
partner  interposed  the  plea  of  his  infancy.  In  the  decision 
of  the  case,  after  citing  and  approving  the  Michigan  ca* 
above,  and  the  case  of  A  mxitage  v.  Widoe,  36  Mich.  124, 
which  followed  it,  the  court  said  :  "  Having  formed  this  part- 
nership, he  can  not  so  far  repudiate  it  during  minority,^ 
to  escape  such  consequences  of  partnership  as  do  not  involve 
personal  liability  for  claims  against  the  firm,  or  costs  incident 
to  the  legal  settlement  of  its  affairs.  Such  partnership  miK 
be  dissolved  as  any  other;  and  the  partnership  assets  mu<t  1* 
assignable  to  partnership  creditors.  What  his  rights  may  lw. 
as  against  his  adult  copartners,  when  he  reaches  majority,  we 
do  not  decide." 

The  case  of  Kitchen  v.  Lee>  11  Paige  Ch.  R.  107,  fre- 
quently cited  by  text-writers,  was  this :  Kitchen  and  Ltv 
were  partners.  During  the  existence  of  the  partnership  thty 
contracted  debts  as  partners.  Kitchen  retired  from  the  busi- 
ness, and  relinquished  to  Lee  the  goods  of  the  firm,  upon  tht 
condition  that  he  would  pay,  or  procure  to  be  paid,  the  debt* 
then  due  from  the  firm,  and  indemnify  him,  Kitchen,  again^ 
the  same.  Previous  to  the  retirement  of  Kitchen  from  the 
firm,  Lee  represented  to  him  that  he  was  twenty-one  year? 
of  age.  Subsequent  to  the  dissolution  of  the  firm  Lee  re- 
fused to  pay  the  firm  debts,  upon  the  ground  that  he  was  a 
minor,  and  not  legally  liable  to  pay  such  debts,  and  made  a 
pretended  sale  of  the  goods  to  Price,  who  paid  noVconsM- 
eration,  and  took  them  with  knowledge  of  the  facts  yat  the 
firm  debts  were  not  paid,  and  that  the  sale  to  him  was  fraud- 
ulent as  against  Kitchen. 

Stating  the  above  facts  in  his  bill,  Kitchen  prayed  for  the 
appointment  of  a  receiver  to  take  charge  of  the  goods  ami 
apply  them  to  the  payment  of  the  partnership  debts.  To  the 
bill  Lee  pleaded  that  at  the  time  of  making  the  agreement  to 
pay  the  firm  debts  he  was  a  minor,  and  that  Kitchen  lia«l 
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notice  of  that  fact.  Walworth,  Chancellor,  held  that  the 
contract  on  the  part  of  Lee  to  pay  the  debts  was  one  which 
he  might  affirm  or  repudiate  at  his  election,  but  that  he  could 
not  be  permitted  to  retain  all  of  the  partnership  effects,  and 
at  the  same  time  refuse  to  perform  the  oondition  upon  which 
Kitchen's  interest  in  the  effects  of  the  firm  was  to  become 
his  property.  That  if  Lee  elected  to  rescind  the  agreement 
made  upon  the  retiring  of  Kitchen  from  the  business,  the 
latter  had  a  right  to  insist  that  his  interest  in  the  copartner- 
ship effects  should  be  applied  to  the  payment  of  the  debts  in 
the  same  manner  as  if  the  dissolution  had  not  taken  place. 

f  It  was  further  said :  "  The  rule  of  law  on  the  subject  is,  that 
an  infant  can  not  be  permitted  to  retain  the  property  pur- 
chased by  him  and  at  the  same  time  repudiate  the  contract 
upon  which  he  received  it.  *  *  *  If  the  goods  in  this  case 
had  belonged  to  the  complainant  (Kitchen)  exclusively  at  the 

/  time  of  the  agreement,  and  the  infant  had  repudiated  his 
agreement  when  he  became  of  age,  trover  or  replevin  would 
have  been  the  proper  remedy  for  the  goods  if  they  remained 
unchanged.  (Badger  v.  Pkinney,  15  Mass.  Rep.  359).  But 
this  being  copartnership  property,  previous  to  the  agreement, 
the  only  remedy  of  the  complainant  was  in  this  court.  And 
this  plea  of  infancy  is  not  a  full  defence  to  the  case  made  by 
the  bill.*? 

In  the  case  of  3Iohy  v.  Brine,  120  Mass.  324,  three  per- 
sons, one  of  whom  was  a  minor,  were  partners,  and  put  into 
the  business  different  amounts. 

It  was  held  that  upon  a  dissolution  of  the  partnership  the 
assets,  upon  the  settlement  of  its  business,  being  less  than 
the  amount  contributed  bv  all  to  the  common  stock,  should 
be  divided  among  the  partners  according  to  the  amount  of 
their  contributions,  and  that  the  deficiency  and  loss  should 
be  borne  by  the  partners  in  the  same  proportion  in  which 
they  were  to  bear  profits  and  losses.  In  other  words,  that 
the  minority  of  one  of  the  partners  gave  him  no  advantage 
in  the  particulars  named.     Of  him  it  was  said  :    "  He  actu- 
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ally  entered  into  the  partnership,  had  the  benefit  of  it  while 
it  lasted,  aud  drew  out  the  greater  part  of  his  contribution. 
The  assets  remaining  at  the  time  of  the  dissolution  being  in- 
sufficient to  pay  the  claims  of  all  the  partners,  the  loss  of 
capital  must  fall  upon  the  three  partners  in  equal  propor- 
tions, and  the  infant  can  not  throw  upon  his  copartners  the 
obligation  of  making  up  the  deficiency." 

In  the  case  of  Furlong  v.  Bartlett,  21  Pick.  401,  one  of 
the  partners  made  a  general  assignment,  in  the  name  of  the 
firm,  of  all  the  partnership  property  in  trust  for  the  payment 
of  the  debts  of  the  company,  and  delivered  the  property  to 
the  assignee.  The  other  partner,  who  was  a  minor,  ratified 
the  assignment,  bat  on  coming  of  age  brought  an  action 
against  the  assignee  for  the  alleged  unlawful  taking  and 
asportation  of  the  property.  It  was  held  that  trespass  would 
not  lie.  In  the  decision  of  the  case  it  was  said  :  "  The  court 
entertain  strong  doubts,  whether  under  the  peculiar  circum- 
stances of  this  case  any  action  will  lie,  or  whether  the  plain- 
tiff has  anv  remedy  unless  for  his  share  of  the  balance,  if 
the  partnership  should  be  ultimately  solvent;  but  of  this, as 
it  is  not  now  before  the  court,  they  express  no  opinion." 

The  case  of  Moley  v.  Brine,  supra,  is  based  upon  the 
proposition  that  where  an  infant  has  enjoyed  the  benefits  of 
that  for  which  he  paid  his  money,  he  can  not  recover  back 
the  money.  In  support  of  the  conclusion  reached,  the  court 
cited  Breed  v.  Judd,  1  Gray,  455 ;  Holmes  v.  Blogg,  8  Taunt. 
508;  Aldrich  v.  Abrahams,  Hill  &  Denio,  423;  Medburyw 
Watrous,  7  Hill,  110;  Heath  v.  Stephens,  48  N.  H.  251. 

The  case  of  Breed  v.  Judd,  supra,  was  based  really  npon 
two  propositions,  first,  that  in  order  to  rescind  a  contract, an 
infant  must  place  the  other  party  in  statu  quo,  and  second, 
that  an  infant  can  not  rescind  an  executed  contract  where  he 
has  enjoyed  the  benefits  of  it. 

The  ground  of  the  judgment  in  the  case  of  Holmes  v. 
Blogg,  supra,  was,  that  the  infant  had  received  something 
of  value  for  the  money  he  had  paid,  and  that  he  could  not 
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put  the  other  party  in  the  same  position  as  before.  For 
those  reasons  it  was  held  that  the  infant  could  not  recover 
back  the  money  he  had  paid  on  a  lease. 

In  Aldrich  v.  Abrahams ,  supra,  it  was  said  :  "  It  has  been 
holden  that  by  avoiding  an  executory  contract  the  infant 
only  cancels  his  obligation  to  perform  it.  He  does  not  ac- 
quire the  right  to  recover  back  what  he  had  paid,  or  for 
services  which  he  had  rendered  under  the  agreement  while 
it  remained  in  force." 

In  the  case  of  Medbury  v.  Watrous,  supra,  the  court  en- 
dorsed the  doctrine,  that  where  an  infant  pays  money  on  a 
contract  and  enjoys  the  benefit  of  it,  and  then  avoids  it,  he 
can  not  recover  back  the  consideration  paid,  but  suggested 
that  if  he  has  but  partially  enjoyed  the  benefits  of  the  con- 
tract, he  ought  to  be  allowed  to  recover  the  difference. 

It  was  announced  as  the  law  in  the  case  of  Heath  v.  Stephens, 
supra,  that  an  infant,  upon  rescinding  an  executed  contract, 
may  recover  for  what  he  has  done  or  paid  utader  it,  provided 
he  restore  or  account  for  what  he  has  received  under  the 
contract. 

It  will  be  observed  that  the  decision  in  the  Michigan  case, 
above  cited,  is  based  upon  the  proposition  that  an  infant  can 
not  disaffirm  a  partnership  agreement  during  his  minority. 
The  reasoning  in  that  case  was  adopted  in  the  Maryland  case. 

The  decision  in  the  case  of  Kitchen  v.  Lee,  supra,  was  based 
largely  upon  the  proposition  that  an  infant  can  not  be  per- 
mitted to  retain  the  property  purchased  by  him,  and  at  the 
same  time  repudiate  the  contract  upon  which  he  purchased  it. 

It  may  be  said  of  most,  if  not  of  all,  the  propositions  upon 
which  the  decisions  in  the  cases  cited  are  based,  that  they 
have  not  been  regarded  as  the  law  in  this  State.  We  have 
stated  them  for  the  purpose  of  determining  whether  or  not 
the  conclusions  in  those  cases  may  be  regarded  as  correct,  not- 
withstanding the  propositions  upon  which  they  rest  may  be 
regarded  as  incorrect. 
Vol.  113.— 37 
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The  holdings  of  this  court  have  been,  that  all  voidable  con- 
tracts by  an  infant  in  relation  to  personal  property  may  be 
disaffirmed  by  hHni  during  minority.  Carpenter  v.  Carpenter, 
45  Ind.  142;  Indianapolis  Chair  M'f'g  Co.  v.  Wilcox,  o£ 
Ind.  429,  and  cases  there  cited;  Ayers  v.  Burns,  SI  Ind. 245, 
and  cases  there  cited;  Rice  v.  Boyer.  108  Ind.  472, andean 
there  cited,  including  cases  by  the  Supreme  Courts  of  Ver- 
mont, Massachusetts  and  New  York. 

In  support  of  the  right  of  infants  to  disaffirm  such  con- 
tracts during  minority,  see,  also,  Tyler  Infancy  (2d  ed.),  pp. 
70  and  72,  and  cases  there  cited ;  Schouler  Domestic  Rela- 
tions, section  409  ;  Lindley  Partnership,  star  p.  83. 

The  Supreme  Court  of  Maryland,  since  the  case  above cifed 
from  that  court,  has  held  that  an  infant  may  thus  disaffirm 
during  minority.  Adams  v.  Beall,  7  Central  Rep.  430.  Ami 
so  it  has  been  the  holding  of  this  court,  that  in  order  to  dis- 
affirm and  maintain  an  action  during  minority  for  his  property, 
or  for  money  paid  on  a  voidable  contract,  it  is  not  necessary 
for  the  infant  to  return  what  he  has  received,  or  to  placet!^ 
other  party  in  statu  quo.  Pitcher  v.  Laycock,  7  Ind.  398,  an<! 
cases  there  cited ;  Miles  v.  Lingerman,  24  Ind.  385;  Briyj* 
v.  McCabe,  27  Ind.  327  (89  Am.  Dec.  503)  ;  Tomll  v.  Pew*, 
47  Ind.  304;  Carpenter  v.  Carpenter,  supra  ;  White  Y.Branch, 
51  Ind.  210. 

The  statute  of  1881  has  changed  the  rule  as  to  real  estatt, 
but  that  change  is  not  material  here.  Section  2945,  B.  S. 
1881. 

And  so,  upon  ample  authority,  this  court  has  repudiate) 
the  doctrine  that  "  If  an  infant  advances  money  on  a  voidable 
contract  which  he  afterwards  rescinds,  he  can  not  recover  thi* 
money  back,  because  it  is  lost  to  him  by  his  own  act,  and  the 
privilege  of  infancy  does  not  extend  so  far  as  to  restore  this 
money  unless  it  was  obtained  from  him  by  fraud."  Hop&v- 
Alexander,  105  Ind.  109,  and  cases  there  cited. 

The  cases  thus  reviewed  lend  aid  to  the  proposition  that 
in  the  case  before  us  appellant  can  not,  through  the  instru- 
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i.iciitality  of  the  court,  exercising  equitable  powers,  and  the 
receiver  appointed  by  it,  have  the  assets  of  the  firm  appro- 
priated in  the  way  of  refunding  to  him  what  he  invested  in 
the  business,  and  thus  leave  the  firm  creditors  whollv  or 
partially  unpaid.  And,  so  far  as  they  sustain  that  proposi- 
tion, we  approve  of  them,  although  disapproving,  in  the  main, 
the  reasoning  upon  which  they  rest. 

Had  appellant  purchased  the  goods  on  his  own  account, 
and  paid  for  them,  he  might  have  disaffirmed  the  contract 
and  recovered  the  amount  paid,  without  first  returning  or 
offering  to  return  them  to  the  person  from  whom  he  pur- 
chased them.  It  does  not  follow  from  that,  however,  that 
after  having  thus  disaffirmed  the  contract,  he  could,  never- 
theless, hold  the  goods  as  against  the  person  from  whom  the 
purchase  was  made.  He  would  not  be  allowed  to  retain  the 
goods  after  having  thus  recovered  what  he  paid  for  them. 

When  an  infant  thus  repudiates  a  contract,  he  repudiates 
it  for  all  purposes.  He  can  not  repudiate  it  so  as  to  escape 
payment  for  an  article  purchased,  and  still  hold  the  article 
as  against  the  person  from  whom  the  purchase  was  made. 
As  was  said  in  the  case  in  Paige,  supra,  when  a  contract  is 
thus  repudiated,  the  vendor  may  have  his  action  to  recover 
the  goods  from  the  infant  if  they  remain  in  his  hands  un- 
changed. And  so,  if  appellant  had  purchased  the  goods 
on  his  own  account,  he  might  have  disaffirmed  the  contract 
and  refused  to  pay  for  them  without  returning  or  offering  to 
return  them  to  the  vendor.  But  after  having  thus  disaf- 
firmed the  contract,  and  refused  to  pay,  he  could  not  hold 
the  goods  as  against  the  vendor.  See  Kitchen  v.  Lee,  supra; 
Rice  v.  Boyer,  108  Ind.  472. 

What  he  could  not  do  otherwise,  he  certainly  can  not  ac- 
complish through  a  court  of  equity.  Having  gone  into  court, 
and  asked  that  the  assets  of  the  firm  should  be  taken  charge 
of  by  it,  through  a  receiver,  he  must  be  held  to  have  con- 
sented that  the  court  shall  deal  with  them  and  the  rights  of 
all  concerned  as  the  law  and  equity  may  require.     Having 
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thus  invoked  the  interposition  of  the  court,  he  must  be  held 
to  have  consented  that  it  shall  close  out  the  business  so  as  to 
settle  the  ultimate  rights  of  the  parties.  If  it  be  said  that 
his  disaffirmance  of  the  contract  is  such  as  would  otherwise 
have  relieved  him  from  the  obligation  to  pay  for  the  gootk 
then  the  court  having  charge  of  the  goods  has  the  right  to 
see  to  it  that  they,  or  the  money  that  may  be  realized  from 
the  sale  of  them,  shall  be  returned  to  the  vendor. 

In  our  judgment,  however,  appellant's  course  has  been 
such  as  to  ratify  the  purchase  of  the  goods  and  all  that  has 
been  done  by  the  firm.  He  states  in  his  bill  that  he  "re- 
nounces the  partnership  arrangement,  and  asks  to  avoid  and 
annul  all  of  his  obligations  in  that  behalf,"  but,  at  the  same 
time,  he  treats  the  goods  and  assets  on  hand  as  partnership 
assets,  and  asks  the  court  to  take  charge  of  and  deal  with 
them  as  such.  His  disaffirmance  puts  an  end  to  the  contract 
by  which  he  became  a  member  of  the  firm,  but  by  asking 
the  court  to  take  charge  of  the  goods  as  assets  of  the  firm, 
as  to  them,  he  not  only  does  not  disaffirm,  but  ratifies  all 
that  was  done  in  the  purchase  of  them.  As  to  them,  he  can 
not  disaffirm  and  at  the  same  time  treat  them  as  partnership 
assets.  Having  treated  them  as  assets  of  the  firm  by  asking 
the  court  to  deal  with  them  as  such,  the  court  will  deal  with 
them  as  partnership  assets,  as  in  any  other  case,  and  apply 
them  first  to  the  payment  of  the  debts  of  the  firm.  2  Lindlev 
Partnership,  star  p.  1040. 

This  is  not  an  action  against  the  other  partner  to  recover 
a  personal  judgment  against  him  for  the  amount  paid  into 
the  business  by  appellant.  What  might  be  the  rights  of  the 
parties  in  such  an  action  we  do  not  decide.  It  is  sufficient 
here,  that,  in  our  judgment,  the  conclusions  of  law  by  the 
court  below,  upon  the  facts  found,  were  correct,  and  the 
proper  decree  was  entered. 

Judgment  affirmed,  with  oo«t*. 

Filed  Jan.  20, 1888;  petition  for  a  rehearing  overruled  May  16, 1SSS. 
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No.  13,096. 

The  Indiana,  Bloomington  and  Western  Railway 

Company  v.  Allen. 

Railroad. -^Seizure  of  Land  Without  Condemnation, —  Ejectment. — Acquies- 
cence.— Public  Rights. — Compensation. — Where  land  is  seized  by  a  railroad 
company  without  right,  the  general  rule  is  that  the  owner  may  maintain 
ejectment ;  but  where  there  has  been  an  acquiescence  on  the  part  of  the 
owner  until  public  rights  have  intervened,  such  an  action  will  not  lie, 
and  he  will  be  confined  to  the  recovery  of  compensation. 

Same. — Coverture  no  Excuse  for  Acquiescence. — In  such  case,  it  is  no  excuse 
for  the  acquiescence  that  the  owner  of  the  land  was  under  the  disability 
of  coverture.   Coverture  can  not  prevail  against  a  rule  of  public  policy. 

Real  Estate. — Quieting  Title. — Decree. — Effect  of. —  Easement. — Where,  in 
an  action  to  quiet  title,  the  decree  contains  no  limiting  clause,  but  ad- 
judges that  the  plaintiff  has  a  fee  simple  title,  and  that  the  defendant's 
claim  is  unjust  and  unfounded,  every  claim  of  the  latter  is  thereby  cut 
off,  including  an  easement,  which  is  an  interest  in  land. 

Same.— Estoppel.— One  who  obtains  a  decree  quieting  his  title  to  lands 
which  have  been  wrongfully  taken  and  occupied  by  a  railroad  company, 
is  not  estopped  from  asserting  his  rights  under  the  decree  by  afterwards 
making  application  for  the  assessment  of  damages,  where  the  railroad 
company  has  repudiated  such  claim  and  successfully  resisted  it. 

From  the  Fountain  Circuit  Court. 

C.  W.  Fairbanks,  L.  Nebekcr  and  H.  H.  Dochterman,  for 
appellant. 

T.  F.  Davidson,  for  appellee. 

Elliott,  J. — In  1855  Martha  Thompson  owned  the  land 
involved  in  this  controversy.  During  that  vear,  the  New 
Castle  and  Danville  Railroad  Company  surveyed  a  line  of 
road,  and  set  stakes  marking  the  line  surveyed.  Nothing 
further  was  done  until  1869  or  1870,  when  the  Indianapolis, 
Crawfordsville  and  Danville  Railroad  Company  entered  on 
the  land  in  dispute  and  constructed  a  railroad,  claiming  the 
right  to  do  so  as  the  successor  of  the  former  company,  and 
for  a  time  operated  and  maintained  a  railroad  carrying  mails, 
passengers  and  freight,  as  railroad  companies  usually  do.    To 
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the  rights  of  the  companies  named  the  appellant  succeeded, 
and,  since  its  succession,  has  operated  the  road  as  part  of  its 
line.  At  the  time  of  the  entry  by  the  Indianapolis,  Craw- 
fordsville  and  Danville  Railroad  Company,  the  owner  of  the 
land  was  a  married  woman,  having  become  the  wife  of  Ben- 
jamin Brittingham  in  1867.  No  conveyance  to  any  of  the 
■companies  was  ever  executed  by  her,  nor  was  any  express 
license  ever  granted  by  her,  nor  were  any  proceedings  taken 
to  condemn  the  land  until  long  after  the  appellant  had  ac- 
quired its  rights.  She  lived  near  the  land  on  the  line  of  the 
railroad  from  the  time  of  the  first  entry,  in  1855,  and  owned 
the  quarter-section  through  which  the  road  ran  until  August, 
1882,  when  she  conveyed  it  to  the  appellee.  This  action  was 
brought  by  him  on  the  1st  day  of  May,  1885,  to  oust  the  ap- 
pellant and  recover  possession.  Prior  to  the  commencement 
of  the  present  action,  in  February,  1883,  the  appellee  brought 
suit  to  quiet  title,  and  obtained  a  decree  quieting  title  in  him. 
In  September,  1883,  the  appellee  began  proceedings  to  com- 
pel the  assessment  and  payment  of  damages,  and  obtained 
judgment  in  the  circuit  court.  This  judgment  was  reversed 
on  appeal.     Indiana,  etc.,  R.  W.  Co.  v.  Allen,  100  Ind.  409. 

The  general  rule  is,  that  where  land  is  seized  by  a  railroad 
company  without  right,  the  owner  may  maintain  ejectment. 
Graham  v.  Columbus,  etc.,  R.  W.  Co.,  27  Ind.  260  (89  Am. 
Dec.  498) ;  Graham  v.  Connersville,  etc.,  R.  R.  Co.,  36  Ind. 
463;  Cox  v.  Ijouismlle,  etc.,  R.  R.  Co.,  48  Ind.  178(194); 
Sharpe  v.  St.  Louis,  etc.,  R.  W.  Co.,  49  Ind.  296;  Tent 
Haute,  etc.,  R.  R.  Co.  v.  Rodel,  89  Ind.  128. 

The  principle  which  underlies  this  rule  is  the  same  as  that 
which  supports  the  general  rule  that  an  owner  may  maintain 
injunction  against  a  corporation  which  seizes  his  land  without 
right.  Anderson,  etc.,  R.  R.  Co.  v.  Kernodle,  54  Ind.  314; 
Midland  R.  W.  Co.  v.  Smith,  ante,  p.  233. 

But  the  rule  of  which  we  are  speaking  is  a  general  rule, 
subject  to  many  exceptions,  and  to  more  restrictions  than 
ordinarily  surround  general   rules.     One  important  excep- 
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tion  is,  that  a  failure  to  bring  the  action  until  after  public  in- 
terests have  intervened  will  prevent  its  successful  prosecution. 
Acquiescence  for  a  considerable  period  after  the  railroad  com- 
pany has  entered  upon  its  duties  as  a  common  carrier,  will 
ordinarily  defeat  the  action.  This  element  did  not  enter  into 
the  earlier  cases  decided  by  this  court,  and  those  decisions 
are  not  decisive  of  a  case  where  it  exists  and  is  brought  into 
issue.  Here  it  exists  and  is  asserted  as  a  defence.  Our  con- 
clusion is,  that  acquiescence  does  defeat  the  action  of  ejectment, 
unless  there  are  countervailing  facts  or  some  element  which 
nullifies  the  force  of  the  acquiescence.  We  do  not  assert  that 
it  will  defeat  any  action,  for  we  are  satisfied  that  it  will  not 
ordinarily  defeat  an  action  where  only  compensation  is  sought. 
What  we  affirm  is,  that  acquiescence  after  public  rights  have 
intervened  will  prevent  a  land-owner  from  destroying  the 
line  of  road  by  wresting  possession  of  a  part  of  it  from  the 
company.  This  principle  does  not  rest  upon  the  right  of  the 
railroad  corporation  so  much  as  upon  considerations  of  public 
policy.  The  rights  of  citizens  are  often  abridged  in  order 
that  the  public  welfare  may  be  promoted.  Chief  among  the 
fundamental  maxims  of  jurisprudence  is  that  which  declares 
u  That  regard  be  had  to  the  public  welfare  as  the  highest 
law,"  and  this  maxim  underlies  the  rule  we  have  under  dis- 
cussion.  Under  our  American  Constitutions  the  maxim  is 
not  pushed  so  far  as  in  Eugland,  but  it  goes  far  enough  with 
us  to  supply  ample  ground  for  denying  one  who  has  slept 
upon  his  rights  a  right  to  dispossess  a  railroad  company 
-charged  with  a  service  public  in  its  nature,  and  important  to 
the  social  and  commercial  interests  of  the  country.  Com- 
pensation he  may  recover,  possession  he  can  not.  To  the  re- 
covery of  just  compensation  his  rights  are  confined.  Our 
conclusion  rests  on  principle,  and  is  fortified  by  authority. 
Western  Pennsylvania  R.  R.  Co.  v.  Johnston,  59  Pa.  St. 
290 ;  Smart  v.  Portsmouth,  etc.,  R.  R.  Co.,  20  N.  H.  233  ; 
Harrington  v.  St.  Paul,  etc.,  R.  R.  Co.,  17  Minn.  215;  Har- 
low v.  Marquette,  etc.,  R.  R.  Co.,  41  Mich.  336 ;  Maxwell  v. 
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Bay  City  Bridge  Co.,  41  Mich.  453 ;  Midland  R.  W.  Co.  v. 
Smith,  supra  ;  Evansville,  etc.,  R.  R.  Co.  v.  Nye,  aiite,  p.  223. 

Vast  interests  are  often  involved  in  the  maintenance  of 
railroads.  They  are  charged  with  a  public  service,  and  a 
public  character  is  so  strongly  impressed  upou  them  that 
courts  exercise  a  control  over  them  much  beyond  that  as- 
sumed over  individual  citizens.  They  are  recognized  as  in- 
struments  of  interstate  commerce,  and  as  such  are  within 
the  control  of  the  Federal  Congress.  Robbing  v.  Shelby  Tax- 
ing DisL,  120  U.  S.  494;^  State  Freight  Tax,  15  Wall.  232; 
Railroad  Co.  v.  Maryland,  21  Wall.  456. 

They  may  exercise  rights  under  the  power  of  eminent  do- 
main because  of  their  public  character.  Towns  spring  into 
existence  along  their  lines.  Factories,  elevators  and  ware- 
houses are  built  upon  them.  The  mails  of  the  nation  are 
carried  by  them.  They  are  common  carriers  of  freight  and 
passengers.  All  these  interests,  and  more,  combine  in  dt- 
manding  that  a  citizen,  who  has  stood  by  until  after  the  com- 
pletion of  a  line  of  road  has  involved  public  interests,  shall  not 
be  allowed  to  sever  the  line  and  destroy  its  efficiency  by 
wresting  possession  of  part  of  it  from  the  company.  The 
case  does  not  stand  upon  the  ordinary  doctrine  of  estoppel. 
The  great  principle  of  public  policy  enters  as  an  important 
factor  and  controls  the  judgment  of  the  court.  Nor  is  there 
any  great  hardship  upon  the  land-owner  in  yielding  to  its 
dominion.  Ample  remedies  are  open  to  him.  He  may  de- 
mand and  secure  full  compensation.  He  may  do  more,  for 
he  may  invoke  the  aid  of  the  strong  arm  of  the  courts,  but. 
to  do  this  with  success,  he  must  move  before  public  interest* 
are  involved.  If  he  remains  inactive,  better  that  he  suffer, 
if  some  one  must  suffer,  than  the  community.  But  he  need 
not  suffer,  for  compensation,  if  seasonably  asked,  will  always 
be  awarded  him,  although  possession  will  be  denied. 

We  do  not  controvert  the  doctrine  that  acquiescence  will 
not  preclude  a  recovery  of  damages;  that  we  affirm  to  be  the 
true  doctrine.     Unless  prolonged  until  the  statute  of  limits- 
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tions  has  run,  an  action  for  damages  will  lie ;  after  that  period, 
however,  it  is  conclusively  presumed  that  the  damages  have 
been  paid.  Brookville,  etc..  Co.  v.  Butler,  91  Ind.  134  (46 
Am.  Rep.  580);  Blair  v.  Kiger,  111  Ind.  193. 

We  do  not,  therefore,  question  the  soundness  of  the  cases 
which  hold  that,  within  the  statute  of  limitations,  a  claim  for 
compensation,  made  by  one  entitled  to  assert  it,  may  be  en- 
forced. Rusch  v.  Milwaukee,  etc.,R.  R.  Co.,  UN.  W.  Rep. 
253 ;  Evans  v.  Missouri,  etc.,  R.  W.  Co.,  64  Mo.  453. 

Our  decision  does  not  impugn  the  general  doctrine  of 
such  cases,  but  it  does  assert  that  they  do  not  support  the 
contention  that  one  who  has  remained  inactive  until  public 
interests  have  intervened,  can  not  dispossess  the  railroad 
company  and  thus  break  the  line  of  communication. 

If  the  appellee's  grantor  was  not  under  such  a  disability 
as  prevented  her  silence  from  operating  against  her,  she  could 
not  have  maintained  this  action  unless  the  decree  in  the  suit 
to  quiet  title  so  conclusively  adjudicates  the  question  of  title 
and  possession  as  to  preclude  the  appellant  from  again  bring- 
ing it  in  issue.  Leaving  that  decree  out  of  consideration, 
we  think  it  clear  that  the  disability  of  coverture  can  not 
avail  in  such  a  case  as  this,  where  public  rights  are  involved. 
This  is  our  conclusion,  without  regard  to  the  change  effected 
by  the  acts  of  1879  and  1881.  If  the  common  law,  in  all 
its  rigor,  were  the  governing  rule,  the  disability  of  coverture 
would  be  of  no  avail.  Before  public  interests  such  disa- 
bilities must  give  way.  To  the  welfare  of  the  public  such 
things  must  yield.  We  regard  the  principle  which  rules 
here  the  same  as  that  affirmed  in  City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  219.  In  that  case  it  was  held  that  a 
married  woman  who  acquiesced  in  the  use  of  a  street  by  the 
public  would  not  be  allowed  to  reclaim  the  land.  Authori- 
ties were  there  cited  fully  sustaining  that  doctrine.  Nor  is 
there  any  difficulty  in  sustaining  it,  for,  in  cases  of  condemna- 
tion and  dedication,  as  shown  by  the  authorities  there  cited, 
the  ordinary  rules  do  not  apply.     Certainly,  this  must  be  so 
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where  public  policy  controls,  for  no  one  can  do  what  the 
public  welfare  demands  shall  not  be  done.  Once  it  is  granted 
that  the  public  welfare  demands  that  a  line  of  railway  shall 
not  be  severed  by  a  possessory  action,  it  must  inevitably  fol- 
low that  the  disability  of  coverture  will'  not  avail,  since  the 
rights  of  the  public  are  paramount  to  all  others.  No  one 
can  do  what  public  policy  forbids.  Coverture  may  prevent 
the  running  of  the  statute  of  limitations  in  jurisdictions 
where  it  is  recognized  as  a  disability ;  in  ours  it  is  doubtful 
whether  it  can  do  so  much,  but,  surely,  it  can  not,  in  any 
jurisdiction,  prevail  against  a  rule  of  public  policy.  Bar- 
nett  v.  Harshbarger,  105  Ind.  410,  411;  Rosa  v.  brother, 
103  Ind.  191;  Castner  v.  Walrod,  83  111.  171  (25  Am.  Rep. 
369). 

If  we  are  right  in  the  conclusions  we  have  asserted,  then  it 
results  that  this  action  can  not  be  maintained  unless  the  right* 
of  the  appellee  were  conclusively  established  in  the  suit  to 
quiet  title  brought  in  February,  1883.  The  complaint  in  that 
suit  consisted  of  three  paragraphs.  Two  of  them  were  for  pos- 
session ;  the  third  averred  that  the  plaintiffs  were  the  owners 
in  fee,  and  that  the  adverse  claim  of  the  appellant  was  unjust 
and  unfounded,  and  prayed  that  their  title  be  quieted  against 
the  defendant. 

Issue  was  joined,  the  cause  was  tried  by  the  jcourt,  and  a 
decree  rendered  against  the  appellant.  The  decree  was  based 
on  the  third  paragraph  of  the  complaint;  the  other  two  were 
withdrawn.  The  decree  adjudges  that  prior  to  the  15th  day 
of  August,  1882,  Martha  E.  Brittinghara  owned  the  land  in 
fee,  and  on  that  day  conveyed  it  by  a  warranty  deed  to  the 
appellee ;  that  the  claim  of  the  defendant  is  unjust  and  un- 
founded, and  that  the  plaintiff's  title  be  forever  quieted  and 
s  it  at  rest.  It  was  further  provided  in  the  decree  that  noth- 
ing contained  in  it  should  prevent  either  party  from  having 
the  damages  assessed,  and  that  nothing  contained  in  it  should 
prevent  either  party  from  claiming  the  iron  and  cross-ties  laid 
on  the  land. 
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The  decree  in  the  suit  to  quiet  title  conclusively  estab- 
lishes the  title  of  the  appellee,  and  adjudges  that  the  appel- 
lant's claim  is  wholly  unfounded.  The  great  object  to  be 
accomplished  by  the  statutory  action  to  quiet  title  is  to  settle 
in  one  action  all  conflicting  claims.  It  is  an  enlargement  of 
the  equity  jurisdiction  exercised  under  bills  of  peace.  3 
Pomeroy  Equity  Juris.,  sections  1395,  1397. 

In  Green  v.  Glynn,  71  Ind.  336,  it  was  said :  u  The  very 
object V)f  the  action  to  quiet  title  is  to  determine  all  conflict- 
ing claims,  and  to  remove  all  clouds  from  the  title  of  the 
complainant.  If  one  having  a  claim  is  brought  into  court  by 
a  complaint  to  quiet  title,  and  fails  to  assert  his  claim,  he  is 
concluded  by  the  judgment,  even  though  he  omitted  to  assert 
his  real  claim.  The  statute  was  intended  to  secure  repose 
and  to  settle  in  one  comprehensive  action  all  conflicting 
claims." 

It  was  said  in  Farrar  v.  Clark,  97  Ind.  447,  that  "  Our 
own  cases  have  steadily  maintained  the  doctrine  that  the  ac- 
tion is  intended  to  settle  in  one  proceeding  all  claims  and  to 
put  an  end  to  all  litigation  concerning  the  title."  In  many 
cases  it  has  been  asserted  that  a  decree  in  an  action  to  quiet 
title,  as  well  as  in  kindred  actions  where  title  is  directly 
put  in  issue,  cuts  off  all  claims  of  the  unsuccessful  party,  ex- 
cept such  as  are  expressly  saved  by  the  decree.  Ulrich  v. 
Drischell,  88  Ind.  354;  Cooler  v.  Boston,  89  Ind.  185,  and 
authorities  cited  p.  186;  Stumph  v.  Roger,  92  Ind.  286; 
Eagsdale  v.  Mitchell,  97  Ind.  458;  Faught  v.  Faught,  98 
Ind.  470;    Watkins  v.  Winings,  102  Ind.  330. 

This  rule  is  as  old  in  this  court  as  the  often  cited  case  of 
Fischli  v.  Fischli,  1  Blackf.  360  (12  Am.  Dec.  251),  for  the 
whole  title  with  all  its  incidents  is  involved  in  the  issue 
and  is  necessarily  adjudicated,  and  unless  only  partial  title 
is  in  issue,  or  it  is  otherwise  provided,  all  questions  of  title 
are  conclusively  settled,  no  matter  what  their  form  or  char- 
acter. The  authorities  elsewhere  support  our  decisons. 
Pomeroy  Rem.,  section  369;  Freeman  Judg.,  section  305. 
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We  assume,  therefore,  that  all  questions  of  title  and  all 
claims  affecting  the  title  and  its  incidents  may  be  litigated 
in  an  action  to  quiet  title,  and,  this  assumption  being  estab- 
lished, it  inevitably  results  that  the  judgment  conclusively 
settles  all  such  questions.  This  conclusion  necessarily  re- 
sults from  the  principle  established  by  the  authorities  we 
have  cited,  and  it  is  expressly  affirmed  in  other  cases.  It 
was  so  affirmed  in  the  case  of  Lessee  of  Parrish  v.  Ferri*,  2 
Black,  606,  where  it  was  said,  in  speaking  of  a  suit  to  quiet 
title  brought  under  a  statute  of  Ohio,  that  "  Now  it  is  qum* 
apparent  that  the  title  of  the  defendant  to  the  lands  in  ques- 
tion is  involved  under  this  act,  and  that  the  determination 
of  the  court  must  be  conclusive  against  him  and  all  claiming 
under  him  as  between  the  parties.  If  not,  the  act  is  of  n<* 
effect.  And  it  is  difficult  to  see  how  this  determination  can 
take  place  without  at  the  same  time  necessarily  involving 
the  determination  of  the  plaintiff's  title.  The  estate  to  1* 
determined  by  the  very  terms  of  the  act  is  an  estate  adverse 
to  the  plaintiff,  thus  raising  an  issue  between  the  estates  or 
titles  of  the  respective  parties." 

In  Reed  v.  Calderwood,  32  Cal.  109,  it  was  held  that  a 
decree  in  an  action  to  quiet  title  is  a  bar  to  further  litigation 
upon  that  subject,  and  this  principle  was  asserted  by  the 
court  in  the  earlier  cases.  Merced  Mining  Co.  v.  Fremont,  7 
Cal.  317;  Curtis  v.  Sutter,  15  Cal.  259. 

Mr.  Freeman  says :  "  If  the  defendant  recover  judgment 
on  the  merits,  in  a  proceeding  to  quiet  title  under  the  statute 
authorizing  suits  to  determine  conflicting  claims  to  real  estate, 
the  fact  that  he  has  a  title  is  as  conclusively  established  as  a 
judgment  in  favor  of  the  plaintiff  would  have  established 
that  defendant  had  no  title."  At  another  place  the  author 
quotes,  with  approval,  the  language  of  the  court  in  Starr  v. 
Stark,  1  Sawv.  C.  C.  270:  "  Bv  the  final  decree  in  such  a 
suit,  the  title  to  the  premises,  as  between  the  parties,  is  de- 
termined, and  all  questions  or  matters  affecting  such  title  are 
concluded  thereby.     If  either  party  omits  to  set  forth  and 
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prove  all  the  grounds  of  his  right,  or  of  his  adversary's 
want  of  it,  he  can  not  correct  his  error  by  bringing  another 
suit  upon  the  portion  of  fragment  of  the  case  omitted." 
Freeman  Judg.,  section  309.  Our  own  cases  assert  the  rule 
quite  as  emphatically  as  any  others. 

In  Dumont  v.  Dufore,  27  Ind.  263,  in  speaking  of  the 
•effect  of  a  decree  to  quiet  title,  it  was  said :  "  Of  what  avail, 
then,  can  it  be  to  the  plaintiff  to  have  the  title  quieted  in 
him,  when,  after  that  is  done,  he  can  not  recover  possession 
upon  it?  Equity  will  not  grant  a  relief  in  form  which  must 
be  valueless  in  fact." 

In  Smith  v.  Bryan,  74  Ind.  515,  it  was  said  :  "  It  would 
be  idle  to  quiet  a  title  that  could  never  be  carried  into  pos- 
session." 

It  was  said  in  Farrar  v.  Clark,  supra,  where  the  question 
was  as  to  the  effect  of  a  decree  in  an  action  to  quiet  title, 
that  "  It  is  a  mistake  to  suppose  that  the  object  of  a  suit  to 
quiet  title  is  to  settle  particular  claims;  on  the  contrary,  it 
is,  as  was  said,  in  substance,  in  Barton  v.  Mc  Whinney,  85  Ind. 
481,  an  action  to  quiet  the  plaintiff's  title  against  all  claims 
of  the  defendant,  whatever  they  may  be.  If,  then,  all  claims 
are  included,  all  claims  are  necessarily  finally  adjudicated, 
and  the  question  of  title  forever  settled." 

We  have  shown  that  it  is  agreed,  without  dissent,  that  the 
statute  enlarges  the  equity  rule,  and  that  it  does  so  is  ap- 
parent from  the  language  of  the  statute  itself,  but  even  under 
the  equity  rule  the  decree  was  conclusive  upon  all  claims  not 
excluded  from  the  controversy.  Freeman  Judg.,  section 
248.  Our  statute  does  not  confine  the  question  to  one  of 
ownership,  but  it  embraces  all  claims  affecting  the  owner's 
right  to  enjoy  his  land,  for  it  provides  that  the  action  may 
be  brought  against  any  one  "  who  claims  title  to  or  interest 
in  real  property."  R.  S.  1881,  section  1070.  It  must 
result  from  this,  as  has  been  often  held,  that  one  who  is 
brought  into  court  to  answer  as  to  his  interest,  must  set  forth 
all  the  interest  he  then  claims,  and  if  he  fails  to  do  so  his 
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claim,  whatever  its  character,  is  barred.  The  complaint 
challenges  him  to  present  his  claim,  and  it  is  his  own  &nk 
if  he  neglects  or  declines  to  use  the  opportunity  offered  him 
of  making  good  his  claim.  It  is  the  object  of  our  code  to 
settle  all  claims  in  one  action,  and  to  effect  this  it  ha>  bor- 
rowed and  enlarged  the  doctrine  of  the  courts  of  chancery. 
Again  and  again  has  this  principle  been  asserted  and  en- 
forced. Hoes  v.  Boyer,  108  Jnd.  494;  Randall  v.  Zoirer,!^ 
Ind.  255;  Woodworth  v.  Zimmerman,  92  Ind.  349;  Mod** 
v.  Templeton,  92  Ind.  447 ;  Hose  v.  Alhcein,  91  Ind.  497 ;  Fil:- 
patrick  v.  Papa,  89  Ind.  17;  Ulrica  v.  Drischell,  sujnr.; 
Davenport  v.  Barnett,b\  Ind.  329;  Greenup  v.  Crooks,  o» 
Ind.  410. 

The  case  before  us  is  quite  as  strong  as  one  could  well  be. 
for  here  the  complaint  averred  that  the  appellee  wa>  tin 
owner  in  fee  simple  and  that  the  claim  of  the  appellant  wa- 
unjust  and  unfounded,  and  so  the  court  expressly  finds  ami 
decrees.  This  decree,  therefore,  adjudges  that  the  whole  in- 
terest is  absolutely  in  the  appellee,  and  that  the  claim  of  ih«- 
appellant  is  utterly  groundless.  A  decree  adjudging  tl? 
whole  title  to  be  in  the  plaintiff,  aud  that  the  defendant's  claim 
is  unjust  and  unfounded,  necessarily  settles  the  whole  con- 
troversy and  covers  the  title  and  its  incidents.  This  wonld. 
indeed,  be  the  effect  of  the  decree  if  it  did  no  more  than 
adjudge  the  fee  to  be  in  the  plaintiff,  for  he  who  owns  the  ab- 
solute fee  has  an  unclouded  and  unburdened  estate.  As  said 
in  Dumont  v.  Dufore,  supra:  "A  title  in  fee  simple  means 
a  title  to  the  whole  of  the  thing  absolutely."  This  state- 
ment of  the  law  has  been  quoted  with  approval.  Stockton  v. 
Locfocoodj  82  Ind.  158;  Arnold  v.  Smith,  80  Ind.  417. 

It  is  no  doubt  true  that  a  defendant  mav  have  his  interest, 
whatever  it  may  be,  protected  in  a  decree ;  but  if  the  decree 
contains  no  limiting  clause,  and  adjudges  his  claim  to  be  un- 
just and  unfounded,  and  that  of  the  plaintiff  to  be  in  tee 
simple,  it  conclusively  affirms  that  he  has  no  claim  to  the 
property.     Stumph  v.  Reger,  supra.     It  cuts  off  every  claim. 
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whatever  be  its  form  or  character.  But  the  claim  which  the 
appellant  here  seeks  to  enforce  is  a  claim  to  an  estate  or  in- 
terest in  the  land  itself.  An  easement  is  an  interest  in  land. 
Burk  v.  Hill,  48  Ind.  52 ;  Douglass  v.  Thomas,  103  Ind.  187. 
It  is  so  completely  an  estate  or  interest  in  land  that  an  action 
will  lie  to  quiet  title  to  it.  Davidson  v.  Nicholson,  59  Ind. 
411.  We  think  it  very  clear,  that,  where  title  has  been  quieted 
in  the  owner  of  the  fee,  a  claim  to  an  easement  is  con- 
clusively adjudicated,  and  can  not  again  be  asserted.  But  if 
it  were  simply  a  claim,  clouding  the  owner's  right,  it  would 
be  adjudicated. 

It  is  a  general  principle,  pervading  every  phase  of  the  law 
of  estoppel,  that  it  must  be  mutual.  Exceptions  there  may 
be,  but  this  is  the  general  rule.  This  principle  effectually 
disposes  of  the  appellant's  contention  that  the  appellee  is  es- 
topped by  the  application  made  for  an  assessment  of  damages 
to  insist  upon  the  decree  quieting  his  title.  Had  the  appel- 
lant paid  the  damages  assessed,  then,  doubtless,  the  acceptance 
of  the  amount  would  have  estopped  the  appellee.  This  it 
refused  to  do,  and  successfully  resisted  the  claim  of  the  ap- 
pellee, by  securing  a  reversal  of  the  judgment  awarding  him 
damages.  Indiana,  etc.,  R.  W.  Co.  v.  Allen,  100  Ind.  409. 
Having  repudiated  the  claim  for  damages,  the  appellant  is  in 
no  situation  to  insist  that  the  appellee  shall  be  estopped  from 
asserting  his  rights  under  the  decree.  There  is  no  equity  in 
appellant's  position,  for  it  ought  to  pay  for  the  land  seized 
without  right,  or  else  yield  it  to  the  owner.  Having  been 
offered  an  opportunity  to  pay  for  it,  there  is  little  of  justice 
in  its  present  position  that,  notwithstanding  the  decree  quiet- 
ing title  in  the  appellee  and  pronouncing  its  own  claim  un- 
just and  unfounded,  all  that  can  be  required  of  it  is  to  pay 
damages.        * 

What  was  said  in  Glover  v.  Benjamin,  73  111.  42,  is  not 
without  force  here  :  "  He,"  the  appellant,  "protested  against 
the  action  of  the  court,  and  caused  a  reversal  of  the  decree 
for  the  reason  that  he  desired  no  relief  or  protection.     It  is 
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now  too  late  for  him  to  insist  upon  what  he  repudiated  be- 
fore." So  we  may  say  of  the  present  appellant,  it  is  now  too 
late  for  it  to  insist  upon  what  it  had  before  repudiated.  Hav- 
ing succeeded  in  obtaining  a  judgment  that  the  appellee  could 
not  maintaju  a  proceeding  for  the  assessment  of  damages,  it 
can  not  be  permitted  to  aver  that  he  had  no  right  to  dismi* 
that  proceeding.  It  would  be  unjust  to  compel  the  appelta 
to  persist  in  a  proceeding  which,  at  the  demand  of  the  appel- 
lant, it  was  adjudged  he  had  no  right  to  prosecute. 
Judgment  affirmed. 

Filed  Feb.  7,  1888 ;  petition  for  a  rehearing  overruled  April  13, 1888. 
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made  and  existing  among  themselves,  ought  to  pay  the  debt.  The  re- 
lation may  be  changed  between  the  debtors  without  the  knowledge  o: 
the  creditor  if  he  is  not  thereby  injured. 

Same.— Statute  Construed.— Set  Off.— Pleading.— Parties.— Under  the  provi- 
sion of  section  349,  R.  S.  1881,  which  allows  a  debt  due  the  principal  dt» 
fendant  from  the  plaintiff  to  be  pleaded  as  a  set-off  against  a  note  sod 
on,  the  "principal  defendant"  means  the  person  who,  according  to  tfc 
relations  existing  between  the  makers  of  the  note  at  the  time  of  the 
commencement  of  the  suit,  sustains  the  character  of  principal  debtor, or 
the  one  then  primarily  liable  for  the  debt. 

From  the  Decatur  Circuit  Court. 

J.  K.  Ewing  and  C.  Ewing,  Jr.,  for  appellant. 

J.  S.  Scobey,  for  appellees. 


NOVEMBER  TERM,  1887.  593 

Seftoo  v.  Hargett  ei  aL 

Mitchell,  C.  J. — Action  by  Isaac  Sefton,  assignee  of  a 
promissory  note,  dated  August  20th,  1884,  calling  for  $125, 
payable  to  Robert  J.  Tate,  due  twelve  months  from  date,  ex- 
ecuted by  James  R.  Hargett*  as  principal,  and  by  Lewis  C. 
Hargett  and  James  W.  Anderson  as  sureties. 

Anderson  presented  in  a  separate  answer  and  by  way  of 
set-off  substantially  the  following  facts,  viz. :  That  the  note 
in  suit  was  given  in  consideration  of  the  price  of  a  horse  sold 
by  Tate  to  James  R.  Hargett,  upon  which  note  the  defend- 
ants Anderson  and  Lewis  C.  Hargett  became  bound  as 
sureties  for  James  R.  Hargett.  Afterwards  Anderson  pur- 
chased the  horse  from  James  R.  Hargett,  and  as  a  consider- 
ation agreed  to  assume  and  pay  the  note  to  Tate,  thereby  be- 
coming primarily  liable  for  the  payment  of  the  debt.  It  is 
averred  that  Anderson  had  become  surety  for  Tate  to  one 
Hendricks  on  a  note  upon  which,  owing  to  the  default  of 
Tate,  he,  Anderson,  had  been  compelled  to  pay  $167.53  on 
the  6th  day  of  June,  1885,  which  sum  remained  due  and  ow- 
ing to  him  from  Tate,  who,  it  is  alleged,  is  notoriously  in- 
solvent. 

It  is  further  alleged  in  the  answer  that  Tate  owned  the 
note  in  suit  at  the  time  Anderson  paid  the  debt  for  which  he 
was  bound  as  Tate's  surety,  and  that  he  had  no  notice  of  the 
assignment  of  the  note  in  suit  until  long  after  he  paid  Tate's 
debt.  Prayer  that  the  defendant  Anderson  be  permitted  to 
set  off  the  $167.53  paid  by  him  for  Tate  against  the  amount 
due  on  the  note. 

Upon  demurrer  to  the  answer  the  court  was  of  opinion  that 
it  presented  a  proper  claim  for  a  set-off.  The  only  question 
involved  in  this  appeal  relates  to  the  propriety  of  this  ruling. 

It  is  a  well  established  general  rule,  both  at  law  and  in 
equity,  that  only  mutual  demands,  existing  in  the  same  right, 
are  proper  matters  of  set-off.  The  application  of  this  rule 
prohibits  the  allowance  as  a  set-off  of  an  individual  debt  due 
one  of  several  defendants  who  are  jointly  liable  to  the  plain- 
Vol.  113.— 38 


594  SUPREME  COURT  OF  INDIANA, 

Sefton  v.  Hargett  et  aL 

tiff,  eifeher%on  behalf  of  all  the  defendants  or  of  the  one  to 
whom  the  debt  is  due.     Rush  v.  Thompson,  112  Ind.  158. 

Exceptions  to  this  general  rule  are  made :  (1)  Whenever 
it  becomes  necessary  to  do  complete  equity,  or  to  prevent  ir- 
remediable injustice,  as  in  cases  of  insolvency,  or  of  joint 
credit  given  on  account  of  an  individual  indebtedness,  or 
where  the  joint  debt  is  a  mere  security  for  the  separate  deb: 
of  the  principal ;  or  (2)  when  the  action  is  upon  a  note  or 
other  contract  against  several  defendants,  any  one  of  whom 
is  principal  and  the  others  sureties  therein.  Carter  v.  Comp- 
to7i9  79  Ind.  37  ;  Wulschner  v.  Sells,  87  Ind.  71 ;  Oosgrovt  v. 
Cosby,  86  Ind.  511 ;  Keightly  v.  Walls,  27  Ind.  384;  Brmr 
v.  Nor  cross,  17  X.  J.  Eq.  219  ;  Lindsay  v.  Jackson,  2  Paigt\ 
581  ;  Reno  v.  Robertson,  41  Ind.  567 ;  ITannon  v.  Hilliari 
83  Ind.  362  ;  Lynn  v.  Crim,  96  Ind.  89  ;  Gregory  v.  Gregory 
89  Ind.  345 ;  Harris  v.  Rivers,  53  Ind.  216  ;  Dodge  v.  Dun- 
ham,  41  Ind.  186. 

In  cases  falling  within  either  of  the  classes  above  men- 
tioned, the  set-off  will  be  allowed,  without  regard  to  tb* 
mutuality  of  the  debts,  in  order  to  prevent  injustice,  and  in 
compliance  with  section  349,  R.  S.  1881. 

While  conceding  that  section  349  creates  an  exception,  *> 
as  to  allow  a  debt  due  the  principal  defendant  from  tlv 
plaintiff,  or  from  the  original  payee,  or  from  any  former 
holder  of  the  note,  if  held  before  notice  of  the  assignment, 
to  be  pleaded  as  a  set-off  against  the  note  sued  on,  the  ap- 
pellant, nevertheless,  contends  that  the  principal  defendant, 
in  whose  favor  a  set-off  is  available  under  section  349,  :< 
only  one  who  occupies  that  relation  as  between  himself  an*i 
the  plaintiff,  or  according  to  the  contract,  as  originally  mad*. 
It  is  said  that  the  makers  of  a  note  can  not,  by  a  secret  ar- 
rangement between  themselves,  change  their  relations  to  tl;r 
debt,  so  as  to  make  one  who  was  originally  a  surety  the  prin- 
cipal debtor,  without  the  payee's  consent.  If  this  is  so,  oi 
course  the  ruling  below  was  wrong.     Why  should  it  be  so* 
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We  know  of  no  precedent  which  we  are  willing  to  follow  as 
authority,  nor  of  any  satisfactory  reason  for  so  holding. 

The  provision  of  the  statute  above  referred  to  is,  that  any 
claim  upon  contract  in  favor  of  the  principal  defendant 
against  the  plaintiff,  or  any  former  holder  of  the  note,  may 
be  pleaded  as  a  set-off.    Hoffman  v.  Zollinger,  39  Ind.  461. 

The  principal  defendant  must  be  construed  to  mean  the 
person  who,  according  to  the  relations  actually  existing  be- 
tween the  makers  of  the  note,  at  the  time  of  the  commence- 
ment of  the  suit,  sustains  the  character  of  principal  debtor, 
or  the  one  then  primarily  liable  for  the  debt,  and  in  respect 
of  whom  the  other  defendants  might,  in  a  proper  proceeding, 
be  declared  sureties.  Suretyship  is  a  fact  collateral  to  the 
contract,  and  is  ordinarily  no  part  of  the  contract  itself.  It 
is  immaterial  in  what  form  the  relation  of  principal  and  surety 
is  established,  or  whether  the  creditor  was  or  was  not  con- 
tracted with  in  that  relation.  The  relation  is  fixed  by  the 
arrangement  and  equities  between  the  debtors,  and  may  or 
may  not  be  known  to  the  creditor.  Porter  v.  Waltz,  108 
Ind.  40;   Carpenter  v.  King,  9  Met.  511. 

It  depends  upon  the  relations  existing  between  the  makers 
of  the  note,  and  is  determined  by  inquiring  who  received 
the  consideration  of  the  contract,  or  who,  according  to  the 
arrangements  actually  made  and  existing  among  themselves, 
ought  to  pay  the  debt. 

Whenever  two  or  more  persons  are  jointly  liable  to  a 
creditor,  upon  the  same  obligation,  or  for  the  same  debt,  and, 
as  between  themselves,  the  debt  for  which  they  are  thus  lia- 
ble is  the  debt  of  one  of  them,  that  one  is  the  principal,  and 
the  others  may  be  said  to  be  his  sureties.  Smith  v.  Sheldenf 
35  Mich.  42.  Thus  the  purchaser  of  real  estate,  who  assumes 
the  payment  of  encumbrances  on  the  land,  thereby  becomes, 
as  to  those  previously  liable,  the  principal  debtor,  without 
regard  to  the  original  relations  of  the  parties,  or#whether  the 
creditor  consented  thereto  or  not.     Birke  v.  Abbott,  103  Ind» 
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1 ;  Kelso  v.  Fleming,  104  Iud.  180.  So,  a  member  of  a  firm 
who  purchases  the  partnership  property,  and  assumes  the 
payment  of  the  firm  debts,  becomes,  as  to  the  retiring  mem- 
bers, the  principal,  and  the  latter  become  sureties.  Warren 
v.  Fanner,  100  Ind.  593;  Bays  v.  Conner,  105  Ind.  415.  In 
such  a  case,  if  the  creditor  has  knowledge  of  the  facts,  and 
extends  the  time  of  payment,  without  the  consent  of  those 
who  occupy  the  relation  of  sureties,  the  latter  will  be  dis- 
charged. Colgrove  v.  TaJbnan,  67  N.  Y.  95 ;  Smith  v.  Shel- 
den,  Hupra;  Brandt  Suretyship  and  Guar.,  section  23. 

Whenever  it  becomes  a  question  as  to  whether  the  payee 
or  holder  of  a  note  has,  by  the  extension  of  time  or  other 
contract  or  dealing  with  one  of  several  joint  makers,  re- 
leased one  who  claims  to  occupy  the  relation  of  surety,  then 
it  is  necessary  to  show  that  the  creditor  had  notice  of  the 
relations  of  the  makers  between  themselves.  Davenport  v. 
King,  63  Ind.  64;  Post  v.  Lozey,  111  Ind.  74,  and  cases 
cited. 

The  right  of  the  principal  defendant  to  plead  a  set-off, 
under  the  statute,  is  not  dependent  upon  the  creditor's  knowl- 
edge of  the  relations  subsisting  between  the  makers  of  the 
note.  As  a  matter  of  course,  the  makers  of  a  note  can  not 
change  their  relations  to  each  other  or  to  the  contract  in  any 
way  so  as  to  injure  the  payee,  without  his  consent,  but  it  is 
not  legally  an  injury  that  a  set-off  of  an  honest  debt,  which 
might  be  collected  from  the  latter  by  an  independent  action, 
should  be  allowed. 

If  the  real  debtor  had  in  fact  paid  the  debt  before  notice 
of  the  assignment  of  the  note,  there  is  no  reason  why  he 
should  not  be  allowed  a  set-off,  which  is  both  equitable 
and  within  the  terms  of  the  statute,  whether  the  creditpr 
knew  of  the  actual  relation  of  the  makers  or  not.  It  would 
fritter  away  the  provisions  of  a  statute  which  is  of  an  emi- 
nently equitable  character,  if  a  set-off  were  allowed  only  in 
cases  where  the  creditor  knew  who  occupied  the  relation  of 
principal  debtor.     The  same  defence  or  set-off  is  available 
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against  the  present  holder  of  the  note  as  would  have  been 
against  his  assignor.     Sections  5503  and  276,  R.  S.  1881. 

It  follows  that  there  was  no  error  in  the  ruling  of  the  cir- 
cuit court. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  14,  1888;  petition  overruled  March  3,  1888. 


No.  12,510. 

« 

The  City  of  Greenfield  v.  The  State,  ex  rel.  Moore. 

City. — Street  Improvement. — Contract  for. — Duty  of  Council  to  Order  Estimate. — 
Remedy. — Mandamus. — Where  a  contract,  valid  on  its  face,  is  entered 
into  with  the  common  council  of  a  city  for  the  improvement  of  a  street, 
the  expense  of  which  is  to  be  collected  from  adjacent  lot-owners,  and 
work  is  performed  under  it,  it  is  the  duty  of  the  council  to  order  an  es- 
timate, when  applied  for,  leaving  the  validity  of  the  contract  to  be  con- 
troverted by  the  property -owners ;  and  in  case  of  a  refusal  to  order  such 
estimate,  mandamus  is  an  appropriate  remedy. 

Verdict. — General  verdict  Not  Controlled  by  Answers  to  InteiTogatories. — Prac- 
tice.1—The  answers  of  a  jury  to  interrogatories  will  not  prevail  against 
or  control  the  general  verdict  unless  they  are  irreconcilable  with  it. 

Supreme  Court. — Judgment. — Form  of . — Motion  to  Modify. — Practice. — No 
objections  to  the  form  of  a  judgment  will  be  considered  in  the  Supreme 
Court  unless  there  has  been  a  motion  to  modify  addressed  to  the  trial 
court. 

From  the  Hancock  Circuit  Court. 

C  G.  OffuttdmA  R.  A.  Blacky  for  appellant. 
J.  A.  New  and  J.  W.  Jones,  for  appellee. 

Elliott,  J. — The  petition  of  the  appellee  alleges  that  on 
the  4th  day  of  September,  1884,  the  appellee  entered  into  a 
written  contract  with  the  common  council  of  the  city  of 
Greenfield,  wherein  it  was  agreed  that  he  should  grade  and 
gravel  Noble  street  in  that  city,  and  that  the  expense  of  the 
improvement  should  be  collected  from  adjacent  lot-owners, 
except  the  cost  of  improving  street  and  alley  crossings;  that 
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he  performed  part  of  the  work  described  in  the  contract,  and 
demanded  that  an  estimate  be  ordered,  but  his  demand  was 
refused.     A  writ  of  mandate  is  prayed. 

Three  objections  are  urged  against  the  petition : 

1st.  That  it  does  not  aver  that  any  order  directing  the  im- 
provement was  made  by  the  common  council. 

2d.  That  it  does  not  aver  that  there  waCs  an  advertisement 
for  bids. 

3d.    That  it  does  not  aver  that  any  bids  were  received. 

These  avermeqts  are  lacking,  for  the  copy  of  the  contract 
filed  with  the  petition  can  not  be  considered  as  part  of  it,  be- 
cause it  does  not  constitute  the  foundation  of  the  pleading, 
nor  do  the  recitals  aid  the  petition,  for  it  is  well  settled  that 
material  facts  must  be  directly  averred,  and  not  stated  by  way 
of  recital.  We  must,  therefore,  treat  the  petition  as  destitute 
of  the  averments  referred  to,  and  consider  it  as  it  stands  upon 
the  material  facts  sufficiently  pleaded.  This  is  necessarily 
our  duty,  for  the  reason  that  a  demurrer  admits  only  such 
facts  as  are  properly  pleaded. 

We  have  concluded,  not  without  some  hesitation,  that  the 
petition,  although  not  well  drawn,  must  be  considered  good. 
It  shows  a  contract  with  the  municipality,  *and  work  done 
under  it,  and  we  think  it  was  the  duty  of  the  common  council 
to  order  the  estimates,  leaving  the  validity  of  the  contract  to 
be  controverted  by  the  property -owners.  Having  entered 
into  a  contract  with  the  appellee,  valid  on  its  face,  the  cor- 
porate authorities  ought  to  put  the  machinery  in  motion  to 
enable  him  to  collect  the  compensation  promised  him.  The 
city  can  not  be  allowed  to  impose  upon  its  contractor  the 
burden  of  affirmatively  showing  the  validity  of  its  own  con- 
tract, where  nothing  more  is  asked  of  it  than  that  the  legal 
steps  required  to  enable  its  contractor  to  secure  pay  for  his 
work  shall  be  taken  by  its  officers.  If  there  are  objection? 
to  the  validity  of  the  contract,  it  is  for  the  property-owner? 
to  urge  them,  and  the  city  should  decline  to  put  any  obstacle 
in  the  contractor's  way  unless  he  is  guilty  of  some  wrong. 
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It  is  the  duty  of  its  officers  to  act  upon  the  assumption  that 
the  contract  was  valid,  for  they  ought  not  to  presume  that  a 
wrong  was  done  by  any  corporate  officer.  It  can  work  no 
injury  to  the  city  to  order  the  estimates  promised  the  con- 
tractor. As  it  has  contracted  to  do  this,  we  think  it  should 
be  presumed,  until  the  contrary  appears,  that  the  contract  is 
-enforceable.  This  is  especially  so  in  view  of  the  fact  that 
the  statute  provides  that  "  no  question  of  fact  shall  be  tried 
which  may  arise  prior  to  the  making  of  the  contract."  Section 
3165,  R.  S.  1881.     Taber  v.  Ferguson,  109  Ind.  227. 

There  has,  we  know,  been  much  diversity  of  opinion  upon 
the  question  presented  by  the  statute,  but  we  think  the  bet- 
ter opinion  is  that  it  is  valid  and  must  be  enforced  as  it  is  writ- 
ten. City  of  Indianapolis  v.  Imberry,  17  Ind.  175 ;  Board, 
etc.,  v.  Silvers,  22  Ind.  491 ;  Palmer  v.  Stumph,  29  Ind.  329; 
Martindale  v.  Palmer,  52  Ind.  411 ;  McGill  v.  Bruner,  65 
lud.  421 ;  Taber  v.  Ferguson,  supra.  But,  whatever  maybe 
the  true  rule  upon  this  subject  in  a  case  between  the  con- 
tractor and  the  property-owner,  our  judgment  is  that  it  is 
not  for  the  city  to  determine  this,  or  any  similar  legal  ques- 
tion, where  it  has  entered  into  a  contract  valid  on  its  face ; 
but  it  is  the  duty  of  its  officers  in  such  a  case  to  order  and 
prepare  the  proper  estimates.  This  holding  is  fully  supported 
by  the  carefully  considered  case  of  Wren  v.  City  of  Indian- 
apolis, 96  Ind.  206. 

Xo  harm  can  result  to  the  city  in  awarding  the  estimates, 
for  if  the  contractor  can  not  collect  the  assessment  from  the 
property-owners  he  must  bear  the  loss.  City  of  New  Albany 
v.  Smith,  16  Ind.  215;  Johnson  v.  City  of  Indianapolis,  16 
Ind.  227;  Balfe  v.  Lammcrs,  109  Ind.  347. 

If  the  city  may  impose  upon  the  contractor  the  burden  of 
showing  that  it  had  a  right  to  make  the  contract  it  assumed 
to  make,  then  we  should  have  a  contracting  party  insisting 
that  its  adversary  shall  affirmatively  show  that  it  was  not  a 
wrongs-doer.  This  would  be  a  subversion  of  principle  as 
unjust  as  it  is  indefensible. 
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The  case   is  not  one  where  there  is  an  act  bevond  \k- 

m 

authority  of  a  corporation,  for  here  there  is  plenary  statuu  :y 
authority,  and  the  only  question  is  whether  the  necessary  au;s 
were  taken  by  sworn  officers  of  a  public  corporation.  Our 
conclusion  is,  that  when  a  contract,  valid  on  its  face,  is  sh"\vu, 
the  presumption  is  that  the  corporate  officers  did  their  duty. 
Mechanics'  Banking  A&s'n  v.  Spring  Valley,  etc.,  Co,  25  Barb. 
420.  Either  this  must  be  so,  or  we  must  attribute  to  th»-m 
a  violation  of  duty,  and  this  can  not  be  done  without  runuin^ 
counter  to  one  of  the  fundamental  maxims  of  jurisprudence. 

It  is  only  where  the  answers  of  a  jury  to  interrogators > 
are  irreconcilable  with  the  general  verdict  that  they  will  pre- 
vail. No  presumptions  are  made  in  favor  of  the  answer*  t» 
interrogatories ;  but,  on  the  contrary,  all  reasonable  intend- 
ments are  made  in  favor  of  the  general  verdict.  Rtdth- 
heirtier  v.  Miller,  107  Ind.  485,  and  cases  cited ;  Rice  v.  Cfa 
x>f  Evansville,  108  Ind.  7,  and  cases  cited. 

It  is  clear,  that,  under  these  established  rules,  the  special 
answers  of  the  jury  can  not  control  their  general  verdict. 

No  objections  to  the  form  of  a  judgment  will  be  considered 
in  this  court  unless  there  has  been  a  motion  to  modify  ad- 

9 

dressed  to  the  trial  court. 

*  • 

The  evidence  is  not  in  the  record,  and  the  instructions 
must  be  regarded  as  correct  and  relevant  to  the  case  made  by 
the  evidence. 

Judgment  affirmed. 

Filed  Jan.  21, 1888 ;  petition  for  a  rehearing  overruled  April  25, 1SSS. 


No.  13,006. 

Sinker,  Davis  &  Co.  v.  Green. 

From  the  Hamilton  Circuit  Court. 

E.  A.  Brown,  L.  M.  Harvey,  A.  F.  Skirts  and  G.  Skirts,  for  appellant 

F.  M.  TrisscU,  for  appellee. 

Elliott,  J.— Upon  the  authority  of  Sinker,  Davis  &  Co.  v.  Gnat,  osfe* 
p.  264,  the  judgment  is  reversed,  and  the  cause  remanded  f<jr  a  ne* 
trial. 

Filed  Feb.  9, 1888. 
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ACCOUNT. 

See  Mechanic's  Lien,  7. 

Amount  Staled  in  Bill  of  Particulars. — Limitation  of  Recovery. — Interest. — In 
an  action  upon  an  account,  the  plaintiff  is  not  limited  in  his  recovery 
to  the  amount  stated  in  the  bill  of  particulars,  where  interest  thereon 
is  recoverable  under  section  5200,  K.  S.  1881.  Ross  v.  Smith,  %4& 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law. 

AGENCY. 
See  Insurance;  Judgment,  13;  Mortgage,  5;  Principal  and  Agent. 

ALIMONY. 

See  Divorce, 

AMENDMENT. 

See  Pleading,  4,  5,  8 ;  Railroad,  12. 

ANIMALS. 
See  Judgment,  1 ;  Railroad,  10,  11. 

APPEAL. 

See  Criminal  Law,  3;  Drainage,  3;  Judgment,  3;  Supreme  Court. 

To  Supreme  Court. — Actions  Originating  Before  Justice  or  Mayor. — Replevin. — 
Statute  Construed. — The  exception  in  section  632,  R.  S.  1881,  forbid- 
ding appeals  to  the  Supreme  Court  in  actions  originating  before  a 
justice  of  the  peace  or  mayor  of  a  city,  where  the  amount  in  con- 
troversy does  not  exceed  fifty  dollars,  does  not  apply  to  actions  of 
replevin.  Hall  v.  Durham,  827 

APPEARANCE. 

See  New  Trial,  8;  Practice,  3;  Receiver. 

APPROPRIATION  OF  LAND. 
See  Railroad. 

ARBITRATION  AND  AWARD. 
See  Partition,  2. 

ARREST  OF  JUDGMENT. 
See  Practice,  1. 

ASSAULT  AND  BATTERY. 
See  Teacher  and  Pupil. 

ASSESSMENT. 
See  Drainage;  Husband  and  Wife,  5;  Municipal  Corporation,  7. 

•  ASSIGNMENT. 

See  Mortgage;  Practice,  3;  Proceedings  Supplementary  to  Exe- 
cution ;  Promlssory  Note  ;  Vendor  and  Purchaser,  3. 

1.   Execution  of, — Contract. — Action  by  Assignee. — Evidence. — Consideration. — 
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Motive. — Under  section  5501,  R.  S.  1881,  a  contract  for  the  dearer/  oC 
stock  in  an  incorporated  company  may  be  assigned ;  and,  in  an  ac- 
tion by  the  assignee  upon  such  contract,  while  the  execution  of  the 
assignment  may  be  challenged,  and  proof  required  that  it  was  pmp- 
erly  made,  yet  if  the  assignment  be  admitted,  uo  question  can  be 
raised  either  as  to  the  consideration  upon  which  it  was  made  or  a*  to 
the  motive  which  prompted  it.  Morrison  v.  Bust,  1& 

2.  Same. — Bes  Adjudicata. — Estoppel. — Where,  in  an  action  by  an  assigns 
upon  a  written  instrument  assigned  to  him,  the  assignor,  who  Ua 
necessary  party  defendant,  without  objection,  permits  a  prosecution 
to  final  judgment,  he  is  estopped  from  thereafter  maintaining  a  suit 
upon  the  same  instrument.  lb. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Husband  and  Wife,  2,  3. 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court. 

ATTORNEY  AND  CLIENT. 
See  Forcible  Entry,  1,  3 ;  Partition,  3. 

BENEVOLENT  INSTITUTIONS. 
See  Office  and  Officer. 

BILL  OF  EXCEPTIONS. 
See  Criminal  Law,  6, 11. 

BILL  OF  EXCHANGE. 

1.  Acceptance. — Designating  Place  of  Payment. — The  acceptor  of  a  bill  of 
exchange  has  the  right  to  quality  his  acceptance  by  designating  tlit 
place  of  payment,  and  when  the  place  is  fixed  it  becomes  a  pan«t 
the  contract.  Brown  v.  Jones,  jr* 

2.  Same. — Presentment  at  Place.  S^cified. —  Liability  of  Drateeror  Endon*?.— 
Where  the  acceptor  has  designated  the  street  and  number  where  the 
bill  is  payable,  it  must  appear,  in  order  to  charge  the  drawer  or  en- 
dorser, that  presentment  for  payment  was  made  at  the  place  specitUvi, 
or  a  sufficient  excuse  for  not  so  presenting  it  must  be  shown.         lb 

3.  Same. — Statute  not  Applicable. — Section  368,  R.  S.  1881,  providing  tint 
it  shall  not  be  necessary  to  aver  or  prove  a  demand  at  the  place  J 
payment  fixed  in  the  contract,  does  not  apply  to  a  case  where  the 
demand  of  payment  is  necessary  to  create  a  cause  of  action  agains: 
the  drawer  or  endorser  of  a  bill  of  exchange.  /&• 

4.  Same.  —  Special  Finding.  — Silence  as  to  Fact.  —  Presumption.  —  Where 
the  special  finding  does  not  state  that  the  bill  was  presented  at  the 
place  designated,  it  will  be  presumed,  as  against  the  party  having  the 
burden  of  proof  on  that  question,  that  it  was  not  presented  there.  lb. 

BILL  OF  PARTICULARS. 

See  Account. 

BOND. 
See  Guardian  and  Ward,  2  to  5;  Township  Trustee,  2. 

BURDEN  OF  PROOF. 
See  Teacher  and  Pupil,  3. 

CASES  OVERRULED  AND  MODIFIED. 

Buckles  v.  Ellers,  72  Ind.  220,  modified. 

Burns  v.  Orand  Rcmids,  etc.t  B.  R.  Co^  1® 
Hawthorn  v.  State,  ex  ret.,  48  Ind.  464,  overruled.    State,  ex  rel.t  v.  JT*2*»,  501 
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CATHOLIC  CHURCH. 

See  Cemetery. 

CEMETERY. 
See  Highway,  2. 

1.  Purchaser  of  Burial  Privilege, — Right  Acquired. — One  who  buys  the  priv- 
ilege of  burying  his  dead  in  a  cemetery  acquires  no  general  right 
of  property,  but  only  a  right  to  use  the  ground  as  a  place  of  inter- 
ment, and  the  rules  governing  the  cemetery  in  force  at  the  time  the 
privilege  is  acquired  measure  the  extent  of  the  use. 

Dwenger  v.  Geary,  10G 

2.  Same. — Catholic  Cemetery. —  Consecrated  Ground. — Right  of  Lot  Holder  to 
Inter  Non- Catholic  Therein. — Where  land  is  conveyed  for  use  as  a 
burial-place  for  members  of  the  Catholic  Church,  and  is  taken  posses- 
sion of  by  the  proper  officers  of  that  religious  denomination  and  con- 
secrated according  to  the  laws  of  the  church,  a  lot-holder  has  no  right 
to  inter  therein  any  person  not  recognized  by  the  church  authorities 
as  a  Catholic.  lb. ' 

3.  Same. — Injunction. — Right  of  Church  Representatives  to  Maintain. — Injunc- 
tion will  lie  at  the  suit  of  the  bishop  of  the  diocese  and  the  local  priest, 
who,  according  to  the  usages  of  the  church,  are  vested  with  control,  to 
restrain  the  holder  of  a  lot  in  a  Roman  Catholic  cemetery,  which  has 
been  consecrated  for  burial  purposes  according  to  the  laws  of  that  de- 
nomination, from  interring  therein  the  body  of  his  son,  who  was  not 
in  communion  with  the  church  at  the  time  of  his  death,  and  who 
died  by  his  own  hand.  lb. 

4.  Same. —  Trust. — Death  of  Trustee. — Control  of  Property. — Church  Laws. — 
A  trust  conferred  upon  a  bishop,  or  other  ecclesiastical  functionary, 
so  far  as  concerns  title  and  ownership  of  land,  is  not  in  itself  differ- 
ent from  a  trust  vested  in  any  other  natural  person,  and  the  death  of 
the  trustee  vests  the  trust  in  the  courts;  but,  regardless  of  the 
question  of  title,  church  officials  who,  under  the  laws  of  the  church 
and  by  virtue  of  their  offices,  have  control  of  the  property,  may 
maintain  suits  for  relief  by  injunction  concerning  the  same,  in  proper 
cases.  lb. 

CHARTER,  AMENDMENT  OF. 

See  Railroad,  12. 

CHATTEL  MORTGAGE. 

1.  Legal  Title  to  Property  Vested  in  Mortgagee. — Possession. — Prima  Facie 
Right  to. — A  chattel  mortgage  is  a  conditional  sale,  which  vests  the 
legal  title,  and,  prima  facie,  the  right  of  possession,  to  the  things  mort- 
gaged in  the  mortgagee.  Lee  v.  Fox,  98 

2.  Same. — Equity  of  Redemption. —  Tender  of  Performance. — Permission  to  Re- 
deem— Conversion  of  Property. — Unless  the  right  to  redeem  has  been 
waived,  the  mortgagor  may  assert  this  right  at  any  time  after  forfeit- 
ure, and  before  the  foreclosure  of  his  equity  of  redemption,  by  pay- 
ing or  tendering  the  debt  and  interest ;  or,  having  tendered  perform- 
ance of  the  conditions  of  the  mortgage,  he  may  apply  to  a  court  of 
equity  for  permission  to  redeem  ;  or  if  the  property  has  been  con- 
verted or  disposed  of  in  an  irregular  way,  without  his  consent,  the 
mortgagee  may  be  compelled  to  account  for  its  value,  less  the  amount 
of  his  debt  and  interest.  lb. 

3.  Same. — Foreclosure  of  Equity  of  Redemption. — Methods  of. — Sale. — Notice. — 
Whether  the  mortgage  contains  a  power  of  sale  or  not,  the  mort- 
gagor's equity  of  redemption  may  be  foreclosed  by  a  judicial  proceed- 
ing, or  by  taking  possession  of  the  mortgaged  property  and  selling 
it  at  public  auction,  in  pursuance  of  legal  notice  to  the  mortgagor.  lb. 
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4.  Same.— Deficiency  After  Sale  of  Property. — Action  far  Balance.-  Where, 
on  condition  broken,  the  mortgagee  makes  a  fair  s.ile  of  the  prop- 
erty, in  pursuance  of  a  power,  and  the  sale  does  not  produce  3  mjqi 
sufficient  to  pay  the  debt,  an  action  lies  for  the  balance.  lb. 

5.  Same.  -  Effect  of  Irregular  Sale. — Debt  Xot  Xece*sarUy  Extinguishes.-- 
Election  by  Mortgagor  to  Avoid  Sale. — The  effect  of  a  foreclosure  aul 
sale  of  mortgaged  personalty  under  a  power  is  not  necessarily  an  ex- 
tinguishment of  the  debt,  even  though  the  sale  be  irregular  and  void- 
able, unless  the  value  of  the  property  sold  was  sufficient  for  that  pur- 
pose, and  unless  the  mortgagor  seasonably  elects  to  avoid  the  sale.  lb. 

6.  Same. — Mortgagee  Xot  Trustee  Except  as  to  Surplus. — May  Become  Pur- 
chaser at  Sale. — A  mortgagee  of  personal  property  does  not  hold  the 
legal  title  to  the  mortgaged  property  in  trust  tor  the  mortgagor,  but  in 
his  own  right.  He  is  in  no  sense  a  trustee,  except  as  to  the  surphs 
which  may  remain  after  paying  the  mortgage  debt,  and  is  not  witun 
the  rule  prohibiting  a  trustee  from  purchasing  at  his  own  sale,  pro- 
vided he  acts  fairly.       x  Ik 

7.  Same. —  When  Sale  May  be  Set  Aside. — Colorable  Sale. — Conversion  of  Pir-p- 
erty. — Liability  of  Mortgagee. — Where  a  mortgagee  of  personal  property 
becomes  the  purchaser  at  his  own  sale,  made  under  a  power,  and  it 
appears  that  the  price  paid  was  grossly  inadequate,  or  that  the  propert* 

.  was  sacrificed,  the  sale  should  be  set  aside  at  the  election  of  the  mort- 
gagor; and  if  the  mortgagee  converts  the  property  after  a  merdj 
colorable  sale,  or  denies  the  mortgagor's  right  to  redeem,  he  should 
be  held  to  account  for  its  fair  value  at  the  time  of  its  appropriation. 

Ih. 
CIRCUIT  COURT. 

See  Judicial  Notice,  1. 

CITY. 
See  Judgment,  13;  Municipal  Corporation. 

COLLATERAL  ATTACK. 
See  Drainage,  8;  Judgment,  4,  15. 

COMMON  CARRIER. 
See  Contract,  6  to  11 ;  Negligence,  9  to  11. 

COMMON  SCHOOLS. 
See  Teacher  and  Pupil. 

CONFIDENTIAL  COMMUNICATIONa 

See  Partition,  3. 

CONSIDERATION. 

See  Assignment,  1 ;  Contract,  5 ;  Promissory  Note,  2,  5  to  8  j  Trot 

and  Trustee,  % 

CONSTITUTIONAL  LAW. 
See  Dentistry  ;  Drainage,  2 ;  Office  and  Offickb. 

CONTEST  OF  ELECTION. 
See  Elections. 

CONTRACT. 

See  Assignment;  Fraud  and  Mistake;  Gravel  Road,  1;  Infakt; 
Insurance;  Mechanic's  Lien;  Municipal  Corporation,  7;  Pae- 
tttion  ;  Principal  and  Surety  ;  Promissory  Note,  1,7;  Statfie 
of  Frauds;  Statute  of  Limitations;  Tenants  in  Common;  Trust 
and  Trustee,  2;  Vendor's  Lien,  4. 
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1.  Agreement  to  Execute  Promissory  Note. — Debt  Becomes  Due  on  Failure 
to  Do  So. — If  a  debtor  agrees  to  execute  a  note  or  other  evidence  of 
indebtedness,  and  refuses  to  do  so,  the  debt  becomes  due  immediately. 

Strohm  v.  Good,  98 

2.  To  Convey  Real  Estate. — Specific  Performance. — Demand. — It  is  the  gen- 
eral rule  that  a  demand  is  necessary  before  bringing  a  suit  to  enforce 
the  specific  performance  of  a  contract  to  convey  real  estate  ;  but  where 
the  contract  has  been  repudiated,  or  performance  refused,  or  notice 
given  of  a  determination  not  to  perform,  a  demand  is  not  necessary. 

Burns  v.  Fox,  205 

3.  Same. — Complaint  for  Specific  Performance. — Where  a  complaint  alleges 
that  8.,  in  his  lifetime,  agreed  to  convey  land  to  the  plaintiff  upon  a 
consideration  stated,  which  consideration  the  plaintifi  had  performed, 
and  that  the  plaintifi'  had  taken  and  continued  to  hold  possession 
of  the  land,  but  that  B.  had  failed,  neglected  and  refused  to  convey, 
and  that  his  heirs  had  also  refused  to  convey  and  had  instituted  par- 
tition proceedings,  it  is  good.  lb. 

4.  -Same. — Statute  of  Frauds.  — Performance.  — Possession.  — Improvements. — 
Where  a  parol  contract  for  the  conveyance  of  real  estate  has  been 
clearly  proved,  and  has  been  taken  out  of  the  statute  of  frauds  by 
possession  and  complete  performance  on  the  one  hand,  and  valuable 
improvements  have  been  made  in  reliance  on  the  contract,  specific 
performance  will  be  decreed.  lb. 

5.  Consideration.— Sufficiency. — Judgment  of  Contracting  Parties.— Where  ex- 
planatory facts  are  necessary  to  show  the  insufficiency  of  the  consid- 
eration of  a  contract,  the  courts  can  not,  in  the  absence  of  such  facts, 
substitute  their  judgment  as  to  its  sufficiency  for  that  of  the  contract- 
ing parties.  Sinker.  Davis  &  Co  v.  Green,  264,  600 

6.  Common  Carrier. — Railroad. — Failure  to  Furnish  Transpoiiation. — Z)«- 
livery  of  Goods. — While  a  carrier  is  not  liable  for  failing  to  furnish 
cars  or  to  transport  goods,  unless  offered  at  a  usual  or  designated 
place  for  receiving  freight,  yet  where  goods  are  placed  at  a  station 
upon  the  line  of  a  railroad  to  be  transported,  the  refusal  of  th^  car- 
rier, upon  demand,  to  furnish  cars  for  the  transportation  of  the 
property  relieves  the  owner  from  making  any  further  delivery  or  offer 
to  deliver.  Louisville,  etc.,  R.  W.  Co.  v.  Flanagan,  4^8 

7.  Same. — Reliance  Upon  Contract. — Seeking  Other  Means  of  Transportation. — 
Reduction  of  Damages. — While  one  who  is  subject  to  injury  from  the 
breach  of  a  contract  must  make  reasonable  exertions  to  reduce  his 
damages  as  much  as  practicable,  yet  where  he  delivers  goods  upon  the 
line  of  a  railroad  in  pursuance  of  a  contract  with  the  company  for 
their  transportation,  he  may  rely  upon  the  fulfilment  of  the  contract, 
without  attempting  to  obtain  other  modes  of  transportation,  until  he 
receives  notice  of  the  refusal  or  inability  of  the  carrier  to  execute  its 
contract.  lb. 

8.  Same. — Acceptance  of  Proposition. — Notice. — Presumption. — Where  a  com- 
plaint to  recover  for  the  breach  of  an  alleged  contract  avers  that  the 
plaintiff  contracted  with  the  defendant,  and  that  the  terms  of  the 
contract  are  set  forth  in  a  letter  written  on  behalf  of  the  defendant 
to  plaintiff,  it  will  be  presumed  that  whatever  was  necessary  in  the 
way  of  accepting  and  giving  notice  of  the  acceptance  of  the  terms 
proposed  in  the  letter,  in  order  to  complete  the  contract,  took  place.  lb. 

9.  Same. — Mutuality. — Estoppel. — If  a  contract,  although  not  originally 
binding  for  want  of  mutuality,  be  nevertheless  executed  by  the 
party  not  bound,  so  that  the  other  party  has  actually  received  the 
benefit  contracted  for,  the  latter  will  be  estopped  from  refusing  per- 
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formance  on  hia  part  on  the  ground  that  the  contract  was  not  origi- 
nally binding  on  the  party  who  has  performed.  ii 

10.  Same. —  Ultra  Vires. — Contract  Before  Completion  of  Road  to  CanyFmgki 
— A  contract  entered  into  by  a  railroad  corporation  before  the  com- 
pletion of  its  line  of  road,  for  the  transportation  of  freight  after  the 
completion  of  its  line,  is  not  ultra  vires,  but  is  binding  and  enforce- 
able, it. 

11.  Same. — Receiving  Benefit*  of  Void  Contract. — Estoppel. — A  corporati-n 
which  has  received  the  consideration  and  retained  the  benefits  of  a 
contract  which  has  been  fully  executed  by  the  other  party  thereto, «i 
not  assert  that  it  had  no  power  to  make  such  contract.  !' 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVERSION. 
See  Chattel  Mortgage,  2,  7 ;  Tenants  in  Common,  2. 

CONVEYANCE. 

See  Contract,  2  to  4 ;  Fraudulent  Conveyance;  Guardian  and^jliq, 
1  to  3 ;  Husband  and  Wife  ;  Judgment,  17  ;  Promissory  Note,  14: 
Real  Estate;  Vendor  and  Purchaser;  Vendor's  hiss. 

CORPORATION. 

See  Contract,  10, 11 ;  Dentistry,  4 ;  Judicial  Notice,  2;  Mortgage. *; 

Municipal  Corporation  . 

COSTS. 
See  New  Trial,  7. 

COUNTER-CLAIM. 
See  Promissory  Note,  14. 

COUNTY  AUDITOR. 
See  County  Superintendent,  2.  . 

COUNTY  COMMISSIONERS. 

See  Township  Trustee,  1. 

Duty  to  Rebuild  Destroyed  Bridges. — Mandamus.  —If  the  board  of  couciv 
commissioners  refuses  to  repair  a  bridge  which  is  in  snch  a  condition 
as  to  be  dangerous  to  travellers  upon  the  highway,  or  to  rebuild  a  de- 
stroyed bridge  which  is  essential  to  the  use  of  an  important  highway 
it  may  be  compelled  by  mandate  to  make  the  repairs  or  to  rebuild; 
but  it  can  not  be  so  compelled  to  rebuild  a  bridge  which  is  not  neces- 
sary to  the  use  of  the  highway,  not  of  public  utility,  and  the  rebuild- 
ing and  maintaining  of  which  would  be  an  injudicious  expenditure 
of  public  funds.  Board,  etc.,  v.  State,  ei  ttl,  W 

COUNTY  SUPERINTENDENT. 

1.  Appointment. —  Void  if  not  Made  by  a  Majority  of  Trustees.— It  is  essen- 
tial to  the  validity  of  an  appointment  of  county  superintendent  that 
a  quorum  of  the  township  trustees  should  be  present  at  the  time,  and 
an  appointment  by  less  tnan  a  majority  of  the  whole  number  is  roid. 

State,  er  rel,  v.  PMtf,  ^ 

2.  Same. — Quorum. — County  Auditor. — The  county  auditor,  not  being  a 
member  of  the  body,  can  not  be  counted  in  determining  whether  or 
not  a  quorum  is  present.  *■• 

COVENANTS. 
See  Promissory  Note,  2, 14;  Vendor  and  Purchaser;  Vendob's  Lffs- 
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CRIMINAL  LAW. 

See  Dentistry;  Intoxicating  Liquor;  Teacher  and  Pupil;  Tele- 
phone. 

1.  Misdemeanor. — Justice  of  the  Peace. — Lack  of  Authority  to  Indict  Adequate 
Penalty. —  Recognizance. — Practice. —  Statute  Construed. — Where,  under 
the  provisions  of  section  163b',  K.  S.  1881,  a  justice  of  the  peace,  alter 
hearing  the  evidence  against  a  prisoner  charged  with  a  misdemeanor, 
reaches  the  conclusion  that  he  is  not  authorized  to  inflict  adequate 
punishment,  and  takes  a  recognizance  from  the  prisoner  for  his  ap- 
pearance at  the  proper  court,  it  is  only  necessary  for  him  to  tile  such 
recognizance  with  the  clerk  of  such  court.  His  failure  to  tile  a  tran- 
script or  the  original  papers  does  not  affect  the  proceedings  there- 
after to  be  taken.  Butler  v.  State,  5 

2.  Same. — Criminal  Pleading  and  Practice. — Trial  in  Circuit  Court  on  Affi- 
davit Alone. — Motion  in  An-est. — The  defendants  were  arraigned  before 
a  justice  of  the  peace  upon  an  affidavit  charging  a  misdemeanor. 
The  justice,  after  hearing  the  evidence,  concluded  that  he  had  not 
authority  to  indict  adequate  punishment,  and  recognized  the  prison- 
ers to  the  circuit  court,  transmitting  thereto  the  papers  in  the  cause. 
In  the  circuit  court  a  trial  was  had  upon  the  original  affidavit,  with- 

.  out  information,  which  resulted  in  u  conviction. 
Held,  that  the  proceedings  were  invalid,  and  that  a  motion  in  arrest  of 
judgment  should  have  been  sustained.  lb. 

3.  Same. — Prosecution  in  Circuit  Court  Must  be  by  Indictment  or  Information. — 
Appeal. — Criminal  prosecutions  in  the  circuit  or  criminal  courts,  ex- 
cept in  cases  of  appeals  from  justices  of  the  peace,  must  be  based  on 
indictment  or  on  affidavit  and  information.  lb. 

4.  Indictment. — Description  of  Stolen  Money.  —  Unnecessary  Particularity. — 
Proof. —  Under  section  1750,  K.  8.  1881,  it  is  only  necessary,  in  an 
indictment  for  the  larceny  of  money,  to  describe  the  money  stolen 
simply  as  money;  but  if  a  particular  description  is  given,  it  must  be 
proved  substantially  as  charged,  or  a  verdict  of  conviction  will  not 
be  sustained.  Lewis  v.  State,  59 

5.  Judge  Pro  Tempore. —  Trial  by. — Appointment. —  Waiver  of  Objection. — 
Where  a  person  other  than  the  regular  judge  presides  at  the  trial  of 
a  cause,  and  the  record  on  appeal  is  silent  upon  the  question  of  his 
authority  to  preside,  it  is  too  late,  no  objection  having  been  made  in 
the  trial  court,  to  raise  any  question  concerning  his  appointment  in 
the  Supreme  Court.  Schtungger  v.  State,  21) 't 

6.  Same. — Statement  of  Judge. — Bill  of  Exceptions. — Practice. — A  written 
statement  or  narration  by  the  presiding  judge,  setting  forth  that  he 
tried  the  cause  by  agreement  of  the  parties,  without  any  appointment 
in  writing,  but  not  possessing  the  requisites  of  a  bill  of  exceptions, 
is  not  a  part  of  the  record  and  will  not  be  considered.  lb. 

7.  Indictment.— Signing. — Deputy  Pi  osecuting  Attorney. — While,  under  sec- 
tion 1669,  R.  S.  1881,  indictments  should  be  signed  by  the  prosecut- 
ing attorney,  yet  if  an  indictment  be  signed  by  the  deputy  prosecut- 
ing attorney,  it  will  be  presumed  on  appeal,  in  the  absence  of  any 
showing  to  the  contrary,  that  a  sufficient  reason  existed  therefor,  and 
the  judgment  will  not  be  reversed.  Taylor  v.  State,  Jfil 

8.  Forgery. —  Value  of  Property  Sought  to  be  Obtained. — Indictment. — Under 
section  2206,  R.  S.  1881,  defining  the  crime  of  forgery,  the  value  of 
property  sought  to  be  obtained  by  means  of  a  forged  instrument  is 
not  of  the  essence  of  the  offence,  and  a  failure  to  allege  that  it  was 
of  value  does  not  render  the  indictment  bad.  Stewart  v.  State,  505 

9.  Same. —  Uncertainty  in  Forged  Instrument. — Averment  of  Extrinsic  Fads. — 
A  charge  of  forgery  may  be  predicated  upon  an  instrument  reading. 


608  INDEX. 

"Halls  and  Davisons :  pleas  let  this  boy  have  a  tool  of  cloth  (Signed) 
Mrs.  Wilson.  And  let  him  have  a  cap,  too,"  if  extrinsic  facts  shov- 
ing the  fraudulent  tendency  of  the  order  are  averred.  lb. 

10.  Uncej'tainiy  in  Criminal  Headings. — How  Reached. — For  uncertainly  in 
the  statement  of  the  facts  constituting  the  offence  intended  to  be 
charged,  an  indictment  or  information  can  only  be  questioned  bra 
motion  to  quash,  and  never  by  a  motion  in  arrest,  or  by  an  assign- 
ment of  error  in  the  Supreme  Court.  lb. 

11.  Bill  of  Exceptions. — Filing. — Under  section  1847,  R.  S.  1881,  a  bill  t*i 
exceptions  which  the  record  does  not  show  to  have  been  filed  by  tl* 
clerk,  will  not  be  considered  as  constituting  a  part  of  the  record.    /I 

12.  Larceny. — Larceny  is  committed  whenever  a  {>erson  wrongfully  uk* 
and  carries  away  the  personal  goods  of  another,  without  any  pretend 
of  right,  with  a  felonious  intent  on  the  purt  of  the  taker  to  deprive 
the  owner  of  them  or  to  appropriate  them  to  his  own  use. 

Robinson  v.  State,  Cl'J 

13.  Same. — Intent. — Evidence. — Wrongfully  taking  the  property  of  another, 
without  the  owner's  consent  and  with  no  apparent  purpose  of  return- 
ing it,  is,  in  the  absence  of  explanatory  circumstances,  evidence  of  an 
iutent  to  deprive  the  owner  of  his  property,  and  a  finding  of  guilty 
upon  such  evidence  will  not  be  disturbed  on  appeal.  /i. 

14.  Same. — Repentance. — Where  property  has  been  secretly  and  clandes- 
tinely taken,  no  other  motive  appearing,  the  inference  may  properly 
arise  that  it  was  taken  feloniously ;  and,  if  the  taking  was  feloniou* 
in  the  first  instance,  repentance,  no  matter  how  soon  it  may  have 
followed,  may  mitigate  but  it  will  not  annul  the  offence.  A 

15.  Same. —  Weak- Mindedness. -—  Intoxication. — The  facts  that  the  defendant 
is  weak-minded,  and  that  at  the  time  of  the  taking  he  was  voluntarily 
in  a  state  of  intoxication,  may  be  considered  as  bearing  upon  the  in- 
tent, but,  there  being  no  evidence  of  mental  unsoundness,  of  them- 
selves they  furnish  no  substantive  defence  against  a  felonious  taking 

/I 
DAMAGES. 

See  Contract,  6  to  11 ;  Forcible  Entry  ;  Judgment,  12;  Jr/RBDicnos; 
Municipal  Corporation,  1  to  6;  Negligence;  New  Trial,  2, <; 
Pleading,  15;  Railroad. 

DEBTOR  AND  CREDITOR. 

See  Chattel  Mortgage;  Contract,  1;  Fraudulent  Conveyance; 
Guardian  and  Ward,  4,  5;  Husband  and  Wife;  Mortgage; 
Principal  and  Surety  ;  Proceedings  Supplementary  to  Exbct- 
tion  ;  Tenants  in  Common,  3,  4. 

DECEDENTS*  ESTATES. 
See  Descent  ;  Will. 

1.  Right  of  Widow  to  $500  in  Property.— Time  of  Selection.— The  right  of 
a  widow  to  select  and  take  at  the  appraised  value  articles  mentioned 
in  the  inventory,  not  exceeding  five  hundred  dollars  in  valne,  con- 
tinues up  to  the  time  of  the  sale,  and  such  right  is  not  affectedly 
the  fact  that  she  has  made  a  partial  selection  before  the  return  oitbe 
inventory.  Denny  v.  Dtwv,  - 

2.  Same. — Injunction. — Sale  of  Personal  Property  by  Executor.— In  sow 
case,  where  the  executor  is  threatening  to  sell  the  property,  which  i* 
needed  by  the  widow,  and  can  not  be  replaced  by  her,  injunction  o 
an  appropriate  remedy.  '*■ 

3.  Service*  of  Administrator. — Master's  Report. — Exceptixms  to. — Bflrf^-" 
The  refusal  of  the  trial  court,  upon  exceptions  to  the  report  of  > 
master  commissioner,  to  require  the  latter  to  report  the  services  ns>- 
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dered  by  an  administrator,  will  not  warrant  a  reversal  of  the  judg- 
ment. Cox  v.  Baker,  62 

4.  Claim  Against — Statement  of  Claim. — Requirement*  of. — Pleading. — While 
it  is  not  necessary  that  the  holder  of  a  claim  should  file  a  formal  com- 
plaint against  a  decedent's  estate,  under  the  ordinary  rules  of  plead- 
ing, yet  the  statement  of  such  claim,  required  by  the  statute,  must 
contain  all  the  facts  necessary  to  constitute  prima  facie  a  cause  of  action 
in  his  favor,  due,  or  to  become  due,  from  such  estate. 

Thomas  v.  Merry,  83 
DELIVERY. 

See  Contract,  6,  7. 

DEMAND. 
See  Contract,  2,  3. 

DENTISTRY. 

1.  Act  <p  Regulate  Practice  of  Constitutional*— The  act  of  March  7th,  1887, 
to  regulate  the  practice  of  dentistry,  prescribing  what  qualifications 
a  person  who  enters  upon  the  practice  of  that  profession  shall  possess, 
and  providing  lor  the  issuing  of  certificates  to  applicants  by  a  board 
of  examiners,  is  constitutional  and  valid.  Wilkin&Y.  State,  514 

2.  Same. — Judicial  Knowledge. — The  courts  will  take  judicial  knowledge 
that  the  dental  profession  is  one  requiring  skill,  and  that  an  unskilled 
person  may  injure  one  who  employs  him,  and  this  being  so,  the  Legis- 
lature may  prescribe  the  qualihcations  of  those  permitted  to  practice 
that  profession.  lb. 

3.  Same. — Legislative  Power. —  Wisdom  and  Expediency  of  Act. — The  Legis- 
lature having  plenary  power  over  the  whole  subject,  it  alone  must  be 
the  judge  as  to  what  is  wise  and  expedient,  both  as  to  the  qualifications 
required  and  as  to  the  method  of  ascertaining  those  qualifications, 
and  so  long  as  it  keeps  within  the  Constitution,  the  courts  can  exer- 
cise no  supervisory  power.  lb. 

4.  Same. — Corporation. — Q-eation  by  Special  Act. — The  provision  delegating 
to  the  Indiana  Dental  Association  the  naked  power  to  name  three 
members  of  the  board  of  examiners,  provided  for  in  said  act,  is  not 
a  grant  of  corporate  power,  and  hence  is  not  a  violation  of  the  con- 
stitutional provision  forbidding  the  creation  of  corporations  by  spe- 
cial act.  lb. 

5.  Same. — Board  of  Examiners. — Judicial  Functions. — While  the  board  of 
examiners  in  some  degree  acts  judicially,  it  performs  no  judicial  duty 
within  the  meaning  of  the  Constitution,  and,  therefore,  the  act  is  not 
invalid  because  it  does  not  make  such  provisions  as  would  be  neces- 
sary if  the  examiners  constituted  a  judicial  tribunal.  lb. 

6.  Same. —  Time  and -Place  of  Meeting  of  Board. — Notice. — Prosecution  for 
Pi-acticing  Without  License. — The  time  and  place  of  meeting  of  the 
board  of  examiners  are  to  be  fixed  by  the  persons  whom  the  law  has 
vested  with  authority,  and  one  who  desires  a  license  must  make  rea- 
sonable inquiry,  and  if  he  fails  to  do  so,  he  can  not  defend  a  prosecu- 
tion for  practicing  without  a  license  on  the  ground  that  no  notice  of 
the  meeting  of  the  board  had  been  given  him.  lb. 

7.  Same. — Statute  Invalid  in  Part. — A  part  of  a  statute  may  be  declared 
'    invalid,  yet  if  enough  remains  to  constitute  a  complete  statute,  the 

latter  may  be  enforced.  lb. 

DESCENT. 

Kindred  of  Half- Blood.— Statute  Construed.— Under  section  2472,  R.  S.  1881, 
'   where  one  to  whom  land  has  come  by  descent  dies  intestate,  unmar- 

Vol.  113.— 39 
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ried  and  without  issue,  and  leaving  no  brother  or  sister  either  of  the 
whole  or  half-blood  having  the  blood  of  the  ancestor  from  whom  it 
property  descended,  a  half-brother  not  of  the  blood  of  such  an<*«t'r 
will  inherit  to  the  exclusion  of  kindred  of  the  blood  more  dkUnii? 
related  to  the  intestate.  Pond  v.  irrim  :J 

DESCRIPTION. 
See  Criminal.  Law,  4;  Railroad,  16. 

DILIGENCE. 
See  New  Trial,  3,  9. 

DISCRETIONARY  POWER. 

See  Dentistry,  5 ;  Divorce  ;  Drainage,  2 ;  Gravel  Road,  1 ;  Putins, 

1;  Verdict,  2. 

DIVORCE. 

See  Evidence,  1 ;  Judgment,  9  to  12. 

Alimony. — Discretion  of  Trial  Court. — Unless  the  trial  court  abases  its  dis- 
cretion in  the  matter  of  allowing  alimony,  the  Supreme  Court  will 
not  interfere  with  its  judgment.  Peek  j.  Pact,  *'.? 

DOMESTIC  RELATIONS. 
See  Guardian  and  Ward  ;  Husband  and  Wife. 

DOMICILE. 
See  Elections. 

DRAINAGE. 

1.  Failure  of  Commissioners  to  Report  at  Time  Fixed. — Motion  to  Dimia  iH 
tion. — Remonstrance. —  Waiver. — Practice.— A  petition  for  drainage  m?J 
be  dismissed  upon  the  failure  of  the  commissioners,  without  an  <>nvr 
of  the  court  granting  delay,  to  file  their  report  at  the  time  fix-* 
therefor,  but  sucli  motion  comes  too  late  after  the  party  has  appe^  1 
to  the  petition  and  filed  a  remonstrance  thereto,  or  asked  leave  to  <■  ■ 
so,  and  a  motion  to  dismiss,  or  strike  out  the  petition,  after  *ui  • 
action,  should  be  overruled.  Blake  v.  Qwuty.  1-* 

2.  Repair  of  Drain. —  Township  Trustee. — Ddcretionary  P^urer.—Adcf^-- 
Constitutional—Section  7  of  the  act  of  1883  (Acts  of  1883, p.  180). rat- 
ing in  township  trustees  a  discretionary  authority  to  determine  wh* 
repairs  of  public  drains  are  necessary,  is  constitutional  and  valil 
even  conceding  that  it  does  not  require  notice  of  the  intention  to  onit' 
repairs.  Weaver  v.  TempU*, .'." 

3.  Same. — Cost  of  Repairs. — Appeal  from  Trustee's  Assessment.— Tht  au- 
thority conferred  by  such  act  upon  the  circuit  court  on  appeal  to  dr 
termine  the  cost  of  repairs  and  removal  of  obstructions,  includes  tj.' 
authority  to  determine  whether  the  assessment  which  the  appeal  as*a:  * 
was  made  to  defray  such  cost. 

4.  Same. — Notice. — Although,  in  cases  of  this  character,  notice  of  *">■' 
kind  ia  required  preparatory  to  a  final  assessment  of  benefit*,  tv 
Legislature  may  prescribe  what  it  shall  be  and  how  it  shall  begirt 

A. 

5.  Same. — Extent  of  Trustee7*  Authority  to  Make  Repairs. — The  authority 
the  township  trustee,  under  the  act  of  1883,  is  to  restore  the  ditch  * 
nearly  as  practicable  to  its  original  condition ;  he  can  not  conrtrufj  > 
new  ditch,  or  enlarge  and  improve  an  existing  one,  except  in  *>  >x: 
as  the  repairing  and  removal  of  obstructions  necessarily  enlarge  <  * 
improve  it.  J>* 

6.  Same. —  When  Assessments  May  be  Defeated. — Where  the  tru*tee,  nni«* 
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color  of  making  repairs  and  removing  obstructions,  departs  materi- 
ally from  the  original  specifications,  widens  and  deepens  the  ditch, 
expending  in  the  work  a  sum  largely  in  excess  of  its  original  cost,  he 
exceeds  his  authority,  and  assessments  levied  by  him  will  not  be  sus- 
tained as  against  land-owners  who  attack  them  by  appeal  in  the  man- 
ner provided  by  the  statute.  lb. 

7.  Mandamus. — Drainage  Commissioner.  —  Power  to  Construct  Bridge  Over 
Ditch  at  Highway  Grossing. —  Township. — Assessment  Against. — A  drainage 
commissioner  appointed  under  the  act  of  1885  (Acts  of  1885,  p.  12lJ) 
has  no  power,  by  virtue  of  that  or  any  other  act,  to  build  a  bridge 
over  a  drain  constructed  by  him  across  a  public  highway  and  pay  for 
it  out  of  the  fund  resulting  from  assessments  against  the  township 
and  land-owners  benefited  by  the  ditch,  and  hence  mandamus  to  com- 
pel its  construction  by  such  commissioner  will  not  lie. 

Rifpiey  v.  Fischer,  813 

8.  Notice. — CollateixU  Attack.  —  Where  some  notice  of  the  presentation  of 
a  petition  for  a  drain  has  been  given,  and  adjudged  sufficient  by  the 
court  in  taking  action  on  the  petition,  such  notice  will  be  held  suffi- 
cient when  the  proceedings  are  collaterally  attacked. 

Hackett  v.  State,  etc.,  5S2 

9.  Same. — Estoppel. — One  who  joins  with  others  in  petitioning  for  the 
construction  of  a  drain,  is  estopped  from  claiming  that  he  did  not 
have  proper  notice  of  the  presentation  of  the  petition.  76. 

10.  Same. — Assessments.  —  Instalments. —  Time*  of  Payment.  —  Statute  Con- 
strued.— The  provision  in  section  4277,  R.  S.  1881,  that  assessments 
may  be  required  to  be  paid  in  instalments,  not  exceeding  twenty  per 
cent,  per  month,  at  such  times  as  the  commissioner  may  fix,  alter 
thirty  days7  notice,  means  calendar  month,  and  the  times  fixed  for 
payment  of  such  instalments  need  not  necessarily  be  exactly  one 
month  apart;  but,  even  if  the  commissioner  should  exceed  his  au- 
thority in  that  respect,  it  would  not  invalidate  the  assessment  as 
originally  made.  lb. 

11.  Same. — Misconduct  of  Commissioner  and  Contractor. — For  allegations  of 
misconduct  on  the  part  of  the  commissioner  charged  with  the  con- 
struction of  a  drain  and  of  the  contractor,  which  are  held  insufficient 
to  defeat  the  collection  of  assessments,  see  opinion.  lb. 

EASEMENT. 
See  Promissory  Note,  14 ;  Qoieting  Title  ;  Railroad,  7, 17. 

EJECTMENT. 
See  Railroad,  3, 13, 15, 16,  18, 19;  Real  Estate,  Action  to  Recover. 

ELECTIONS. 
See  County  Superintendent  ;  Office  and  Officer. 

1.  Contest  of. — Trial  by  Jury  not  Allowed. — In  contested  election  cases  a 
trial  by  jury  is  not  permissible.  Pedigo  v.  Grimes,  IJfi 

2.  Same. — Secrecy  of  Ballot. — Illegal  Vote. — Presumption. — In  a  contested 
election  proceeding,  the  voter  can  not  be  compelled  to  disclose  the 
names  of  the  persons  for  whom  he  voted,  unless  (as  provided  by  stat- 
ute, the  validity  of  which  is  not  passed  on)  the  vote  was  illegal ;  and 
the  legal  presumption  is  in  favor  of  the  legality  of  the  vote,  which 
presumption  must  be  overthrown  before  the  witness  can  be  compelled 
to  make  the  disclosure.  lb. 

3.  Same. — Residence. — Student. — Qualification  of  Voter. —  Intention. — A  stu- 
dent, who  goes  to  a  college  town  with  the  intention  of  remaining  sim- 
ply as  a  student,  and  who  does  not  change  his  intention,  does  not  ac- 
quire a  residence;  but  where  the  intention  is  formed  at  any  time  to 
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make  such  town  his  domicile,  in  good  faith,  and  to  the  exclusion  01* 
all  other  places,  he  becomes  a  citizen,  and,  being  otherwise  qualified, 
is  entitled  to  vote,  although  he  inteqds  to  remain  only  during  a  lim- 
ited peridd.  IS. 

A.  Same. — Evidence, — Fraud. — A  party  to  a  contested  election  proceeding 
is  entitled  to  show,  by  direct  or  indirect  evidence,  that  there  «.» 
fraud  on  the  part  of  the  election  officers,  resulting  in  his  injur?,  tha: 
votes  cast  were  illegal,  or  that,  by  changing  the  ballots,  or  by  wrcce- 
fully  interfering  with  the  election  papers,  a  greater  number  pi  rute> 
were  credited  to  his  opponent  than  he  was  entitled  to ;  and  the  right tf- 
\  this  evidence  is  not  affected  by  the  fact  that  illegal  votes  were  casi  i> 

such  party,  or  that  frauds  were  perpetrated  in  his  interest.         IK 

5.  Same. — Ballots  Best  Evidence. — Presumption. — In  such  a  case  the  ballot- 
are  the  best  evidence,  and  are  prima  facie  valid  if  they  come  from  tl* 
proper  place  and  the  proper  custodian  ;  but  they  may,  nevertheless,  i* 
attacked,  and  the  presumption  in  their  favor  be  overthrown  by  evi- 
dence either  direct  or  indirect.  /*• 

EMINENT  DOMAIN. 
See  Railroad. 

EQUITY  OF  REDEMPTION. 
Sec  Chattel  Mortgage. 

.      ESTOPPEL. 

See  Assignment,  2;   Contract,  9,   11;    Drainage,  9;  Highway,  1 
Judgment  ;  Mortgage,  2 ;  Quieting  Title  ;  Railroad,  15. 

EVIDENCE. 

.See  Criminal  Law,  13;  Elections,  4,  5;  Forcible  Entry,  3,  4;  In- 
toxicating Liquor,  3  to  5 ;  Judicial  Notice  ;  Municipal  Cork* 
ration,  3,  4;  New  Trial,  3,  9;  Partition,  2,  3;  Practice,  2.4 
Proceedings  Supplementary  to  Execution,  2;  Promissory  >"cil 
1 ;  Railroad,  8 ;  Witness. 

1.  Divorce. — Injuries  to  Wife. — Exhibitions  and  Declarations. — Ra  Getfv- 
Presumption. — Where,  in  a  divorce  proceeding,  witnesses  are  penning 
to  testify  to  exhibitions  by  the  wife,  in  the  absence  of  the  hofbaci 
of  injuries  to  her  person,  and  to  statements  then  made  by  her  that  the; 
were  inflicted  by  her  husband,  it  will  be  presumed  on  appeal,  in  th» 
absence  of  a  showing  to  the  contrary,  that  the  exhibitions  and  state- 
ments were  so  near  to  the  time  when  the  injuries  were  inflicted  as  t » 
be  a  part  of  the  res  gestccj  and  were  hence  properly  admitted  in  evi- 
dence. Passmore  y.  Aawt  ~* 

2.  Statements  to  Attending  Physician. — In  an  action  for  personal  injuries, 
it  is  competent  for  the  attending  physician  to  testify  as  to  what  the  it 
jured  party  informed  him  as  to  the  pains  suffered,  and  their  locality 

Louisville,  etc.,  B.  W.  Co.  v.  Wood.  -^ 

3.  Same. — Inspection  of  Injured  Member  by  Jury. — In  such  an  action  the  in- 
jured member  may  be  inspected  by  the  jury.  r 

4.  Same. — Non- Professional  Witness. — Opinion  of. — Where,  in  snch  a  can- 
non-professional witness  is  testifying  to  the  condition  and  appears^ 
of  the  injured  party  before  and  after  the  injury,  an  expression  of  <»pi:" 
ion  by  the  witness  that  the  party  had  grown  worse  is  competent  /- 

6.  Same. — Medical  WUness. — Opinion  as  to  Cause  of  Symptom?.— -Where  » 
medical  witness,  who  has  seen  and  examined  the  injured  party.  u> 
testified  to  his  condition,  it  is  not  error  to  permit  him  to  state  what  i: 
his  opinion,  produced  the  symptoms  he  had  described.  *'- 

6.    Same .  —  Practice. — Hypothetical  Question. —  What  Fact?  May  be  Aft&*  ' 
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A  party  who  propounds  a  hypothetical  question  may  assume  such 
facts  within  the  range  of  the  evidence  as  he  believes  the  evidence 
tends  to  establish.  /6. 

7.  Same.— Inadmissibility  of  Proof  of  "  Common  Understanding" — A  question 
to  a  medical  witness,  on  direct  examination,  as  to  what  is  commonly 
understood  by  the  medical  profession  on  a  certain  subject,  is  not 
competent.  lb. 

H.  Same. — Gross- Examination  of  Witness. — Scope  of. — Where  the  direct  ex- 
amination of  a  witness  opens  on  a  general  subject,  the  cross-exam- 
ination may  go  into  any  and  all  phases  of  that  subject.  lb. 

9.  Same. — Medical  Expert.— Proof  of  Probable  Results  of  Injury. — Medical 
witnesses  may  testify  as  to  the  probable  results  that  would  follow 
from  an  injury  described  by  other  witnesses  who  have  testified  on  the 
trial.  lb. 

EXECUTION. 

See  Fraudulent  Conveyance;  Judgment,  17;  Proceedings  Supple- 
mentary to  Execution  ;  Set-Off  ;  Will,  3. 

EXECUTIVE  APPOINTMENTS. 
See  Office  and  Officer. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Decedents'  Estates,  2,  3 ;  Mortgage,  4 ;  Will. 

EXEMPTION  FROM  EXECUTION. 
See  Judgment,  17 ;  Set-Off. 

EXPERT  AND  OPINION  EVIDENCE. 
See  Evidence  ;  Municipal  Corporation,  3,  4. 

FORCIBLE  ENTRY. 

1.  Trespass. — Compensatory  Damages. — Motive. — Advice  of  Attorney. — In  & 
civil  action  for  forcible  entry  upon  or  for  malicious  injury  to  prop- 
erty belonging  to  another,  only  compensatory  damages  are  recover- 
able, and  the  defendant  is  not  entitled  to  show  the  motive  which 
induced  his  wrongful  act,  and  the  averment  that  he  acted  under  the  ad- 
vice of  an  attorney  may  be  struck  from  his  answer.  Moyer  v.  Gordon,  282 

2.  Same. — Exemplaiy  Damages. — It  is  only  where  the  jury  may  give  exem- 
plary or  punitive  damages,  that  the  facts  and  circumstances  which 
go  to  explain  the  motive  or  disclose  the  intent  of  the  party  commit- 
ting the  wrongful  act  may  be  shown.  lb. 

3.  Same. — Landlord  and  Tenant. — Evidence. —  Unsigned  Lease. — In  an  action 
by  a  tenant  against  his  landlord  to  recover  damages  for  forcible  entry, 
an  unsigned  Tease  prepared  by  the  defendant's  attorney,  containing 
a  condition  that  the  landlord  might  enter  and  expel  the  tenant  before 
the  expiration  of  his  term,  which  condition,  with  others  therein  con- 
tained, the  latter  denies  having  agreed  to,  is  not  admissible  in  evi- 
dence against  him.  lb. 

4.  Same. — Elements  in  Estimating  Damages. — Where  a  landlord  has  wrong- 
fully entered  and  ejected  his  tenant,  who  shortly  thereafter  regains 
possession,  the  jury  may,  in  assessing  the  latter^  damages,  take  into 
consideiation  and  compensate  him  for  the  injury  to  his  goods,  the  incon- 
venience and  expense  of  being  deprived  of  their  use  and  of  restoring 
them  to  their  proper  places,  the  bodily  or  mental  anguish  or  suffering,, 
the  injury  to  his  pride  and  social  position  and  the  sense  of  shame 
and  humiliation  at  having  his  family  turned  into  the  public  street.   lb. 

FORECLOSURE. 
See  Chattel  Mortgage;  Mechanic's  Lien. 
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FORGERY. 
See  Criminal  Law,  8,  9. 

FORMER  ADJUDICATION. 

See  Assignment,  2;  Judgment,  8  to  13,  15,  16;  Quieting  Title;  Rail- 
road, 7.  \ 

FRAUD  AND  MISTAKE. 

See  Elections,  4;  Fraudulent  Conveyance;  Judgment,  10  to  12; 
Principal  and  Agent;  Principal  and  Surety,  1,2;  Proceedings 
•      Supplementary  to  Execution,  2 ;  Statute  of  Frauds. 

Contract. — Bents. — Recovery  of  Money  Paid. — A.  and  B.,  each  conducting  a 
separate  business,  agreed  to  occupy  the  same  storeroom,  the  rent  de- 
manded by  the  owner  to  be  equally  divided  between  them.  A.,  act- 
ing under  an  arrangement  with  B.,  rented  the  room  and  represented 
to  the  latter  that  the  rent  was  largely  in  excess  of  the  true  amount. 
B.,  relying  upon  that  representation,  paid,  and  continued  to  pay  for  a 
term  of  years,  to  A.,  one-half  of  the  sum  so  falsely  represented  to  be 
the  rental  paid  to  the  owner  of  the  property. 

Held,  that  B.  may  recover  the  amount  paid  by  him  in  excess  of  the  actual 
rental.  Du  Souchet  v.  Dukkr,  -V 

FRAUDULENT  CONVEYANCE. 
See  Husband  and  Wife,  8  to  10. 

Pleading. — Complaint. — Necessary  Averments  of. — Supreme  Court— In  an  ac- 
tion by  a  creditor  to  annul  and  set  aside  an  alleged  fraudulent  con- 
veyance of  real  estate,  the  plaintiff  must  show  by  the  averment* <  t 
his  complaint,  not  only  that  the  grantor  in  such  conveyance  had  n? 
other  property  subject  to  execution  at  the  date  of  the  conveyance,  but 
that  he  had  no  such  property  at  the  time  of  the  commencement  o: 
the  action  ;  and  a  complaint  without  such  averments  may  be  success 
fully  challenged  for  the  first  time  in  the  Supreme  Court. 

Taylor  v.  John**,  l'-i 
GAMING. 

Recovery  of  Money  Lost. — Inability  of  Proprietor  of  Gambling-  House.— Morxj 
lost  by  betting  on  any  game  may  be  recovered  under  sections  49ol  acd 
4953,  R.  S.  1881,  in  an  action  against  the  proprietor  of  the  gambling- 
house  and  of  the  business  therein  conducted,  although  the  gaming  at 
which  the  money  was  lost  took  place  in  the  absence  of  the  proprie- 
tor, with  his  agents  or  confederates.  Condon  v.  State*  a  rd.t  *J 

GOVERNOR. 
See  Office  and  Officer. 

GRAVEL  ROAD. 

1.  Statute  of  April  11th,  1885,  Conrtrued.—Certificatcs.---I)aie  </.-p&ptf* 
tendent  of  Work.— Discretion  of. — Under  the  provisions  of  section  11 « 
the  act  of  April  8th,  1885,  concerning  gravel  and  macadamiw 
roads  (Acts  1885,  166),  the  date  of  the  certificates,  which  the  superin- 
tendent of  the  work  is  therein  required  to  issue,  is  left  to  be  the  sub- 
ject-matter of  contract  in  each  particular  case,  and  where  the  con- 
tract is  silent  on  that  subject  the  superintendent  may  exercise*  sound 
discretion  in  the  matter;'  and  there  is  no  abuse  of  such  diecrtfi'"n 
where  he  refuses  to  give  to  such  certificates  the  same  date  as  the 
contract,  which  is  entered  into  long  before  the  commencement  of  tw 
work.  State,  cz  re/.,  v.  Froner,  -*• 

2.  &ime.—Rate  of  Interest  Borne  by  Certificates.  —Such  certificates  bear  six 
per  cent,  interest.  ^ 
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GUARDIAN   AND  WARD. 

1.  Sale  of  Beal  Estate. — Jurisdiction. — Protection  of  Purchaser. — Where  a 
court  has  acquired  jurisdiction  to  make  an  order  for  the  sale  of  real 
estate  by  a  guardian,  a  purchaser  at  such  sale,  who  has  paid  his 
money  in  good  faith,  will  be  protected,  he,  in  such  case,  not  being 
bound  to  look  behind  the  judgment  Marquis  v.  Davis,  219 

2.  Same. —  Conversion  by  Guardian. — Avoiding  Sale. — Additional  Bond. — 
Where  a  guardian,  in  a  proceeding  by  him  to  sell  his  ward's  real 
estate,  files  an  additional  bond,  which  is  approved  by  the  court,  and 
a  sale  is  ordered  and  made,  the  ward  can  not,  upon  a  failure  of  the 
guardian  to  account  for  the  proceeds,  avoid  the  sale  and  recover  the 
land  from  the  purchaser,  even  though  the  latter  knew  that  the  surety 
in  the  bond  was  in  failing  circumstances.  lb. 

3.  Same. — Sufficiency  of  Additional  Bond. — Number  of  Sureties. — Judgment. 
— Although  section  2532,  R.  S.  1881,  requires  a  guardian,  upon  filing 
a  petition  to  sell  real  estate,  to  execute  a  bond,  u  with  sufficient  free- 
hold sureties,'1  it  seems  that  such  a  bond  may  be  sufficient  with  one 
surety  only;  but  however  this  may  be,  the  presentation  of  a  bond 
with  one  surety  invokes  the  judgment  of  the  court  upon  its  sufficiency, 
and  that  judgment  will  be  held  conclusive  in  favor  of  a  purchaser 
who  paid  his  money  in  reliance  thereon.  lb. 

4.  Bight  of  Creditor  to  Sue  on  Bond. — Statute  Construed. — Under  section 
2527,  R.  S.  1881,  construed  in  connection  with  section  2458,  a  cred- 
itor of  a  ward's  estate,  when  his  interests  have  been  injuriously 
affected  by  the  misconduct  of  the  guardian,  may  sue  on  the  latter's 
bond  for  any  of  the  causes  for  which  an  executor  or  administrator 
may  be  sued  on  his  bond,  as  specified  in  the  section  last  men- 
tioned. State,  ex  reL,  v.  Fitch,  4?8 

5.  Same. — Allowance  of  Claim. — The  fact  that  a  guardian  reported  to  the 
court  having  jurisdiction  of  his  trust  that  the  claim  of  a  creditor  was 
a  valid  and  subsisting  claim  against  the  estate  of  his  ward,  is,  as  to 
such  guardian  and  the  sureties  on  his  bond,  the  equivalent  of  a  formal 
allowance  of  the  claim  by  the  court.  lb. 

HARMLESS  ERROR. 
See  Partnership,  3 ;  Pleading,  2 ;  Verdict,  3. 

niGHWAY. 

See  County  Commissioners;  Drainage,  7;  Gravel  Road;  Negli- 
gence, 1  to  8 ;  Railroad,  1,  2. 

1.  Change  of  Location. — Improvement. — Injunction. — Estoppel. — Where  per- 
sons have,  under  proceedings  before  the  board  of  county  commis- 
sioners, secured  a  change  in  the  location  of  a  public  highway  upon 
their  lands  and  expended  money  in  making  the  new  road  passable  for 
public  travel,  adjacent  land-owners,  living  in  the  same  road  district, 
after  having  silently  stood  by  until  the  public  authorities  have  ac- 
cepted the  road  as  sufficient,  can  not,  whether  the  proceedings  under 
which  the  change  was  effected  are  valid  or  not,  maintain  a  suit  to 
enjoin  the  further  improvement  of  the  new  road  by  the  proper  public 
officers  by  means  of  the  road  labor  of  the  district. 

Sunderland  v.  Martin^  $11 

2.  Same. — Obstruction. — Special  Injury.— Access  to  Cemetery. — In  such  case, 
the  fact  that  the  roaa,  as  it  was  originally  maintained,  afforded  the 
plaintiffs  access  to  a  cemetery  in  which  some  of  their  relatives  were 
interred,  is  not  such  special  injury  as  authorizes  them  to  maintain 
a  suit  to  enjoin  the  obstruction  of  the  old  or  the  improvement  of  the 
new  road.  lb* 
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HUSBAND  AND  WIFE. 
See  Evidence,  1 ;  Promissory  Note,  11 ;  Set-Off. 

1.  Judicial  SaU.—Act  March  11th,  1875.— Wife's  Inchoate  lnieresL-hrti- 
tion.— Under  the  act  of  March  11th,  1875  (R.  S.  1881,  sections  250*:) 
2511),  the  inchoate  interest  of  the  wife  in  the  real  estate  of  her  hr.- 
band,  sold  on  execution  against  him,  vests  and  becomes  absolute  in 
her  on  the  day  of  sale,  and  upon  her  death  shortly  after  the  sale,  he: 
husband,  to  whom  such  interest  descends,  may  maintain  a  suit  for 
partition  against  the  purchaser  at  the  sheriff  *s  sale.    Elliott  v.  Cole,  S-S 

2.  Same. —  Voluntary  Assignment  by  Hvtband. — Does  Not  Prevent  Vestw  <f 

Wife's  Inchoate  Interest. — The  passing  of  the  legal  title  to  the  real 
estate  from  the  husband  by  a  deed  of  assignment  for  the  benefit  of 
creditors,  does  not  prevent  the  inchoate  right  of  the  wife  from  becom- 
ing absolute  and  vested  under  such  act  of  1875,  by  virtue  of  a  sab- 
sequent  sale  of  the  property  upon  judgments  which  became  lien* 
thereon  when  the  legal  title  was  in  the  husband.  R- 

3.  Same.— In  What  Real  Estate  Wife's  Interest  Vests.— Application  cf  An  <}' 
1875. — In  all  judicial  sales  of  real  estate  in  satisfaction  of  judgment 
or  other  liens  which  attach  when  the  legal  title  is  in  the  husband  id 
grow  out  of  debts  owed  by  him,  in  which  real  estate  the  wife  hag  an 
inchoate  interest  by  virtue  of  her  marriage,  which  interest  is  not 
ordered  to  be  sold  or  barred,  such  interest,  under  the  act  of  1*75, 
becomes  absolute  and  vested  in  her  by  virtue  of  such  sales,  whether 

.    at  the  time  thereof  the  husband  had  the  legal  title  or  not  A 

4.  Same.—  Quantity  Taken  by  Wife.— Construction  of  Act  of  1875.— Under  the 
act  of  1875  the  wife,  by  virtue  of  a  judicial  sale  of  her  husband's  reii 
estate,  takes  no  vested  interest  in  the  excess  above  $20,000,  as  to  which 
her  rights  are  left  as  they  were  prior  to  the  passage  of  such  act,  and 
depend  upon  her  surviving  the  husband;  but  in  so  much  of  the  real 
estate  as  shall  not  exceed  $20,000  in  value  she  takes  one-third  in  i* 
simple,  which,  however,  is  liable  to  be  reduced  to  one-fourth,  in  a  fail 
brought  against  her  by  the  creditors  for  that  purpose,  unless  the 
whole  of  the  property  sold  does  not  exceed  in  value  $10,000.        /*- 

6.  Same. —  Vesting  of  Inchoate  Interest  Subject  to  Drior  Lien.—Detcni- 
Where  the  wife's  inchoate  interest  in  a  lot  by  virtue  of  a  judicial  wle 
becomes  absolute  and  vested  in  her  subject  to  the  lien  of  a  sever 
assessment,  which  attached  prior  to  the  passage  of  the  act  of  l$7-\ 
upon  her  death  such  interest  descends  to  the  husband  subject  to  each 
lien,  and  a  sale  of  the  lot  thereafter  in  satisfaction  of  the  assessment 
vests  in  the  purchaser  the  title  to  the  whole  lot.  '"'• 

6.  Purchase  of  Promissory  Note. — Endorsement — A  wife  may  buy  a  prom- 
issory note  from  her  husband,  and  his  endorsement  will  convey  it  to 
her  as  an  endorsee.  Wilson  v.  WUsm>  •*''* 

7.  Same. — Money  Earned  by  Wife  in  Separate  Business. — Money  earned  br 
a  wife,  in  a  business  carried  on  by  her  in  her  own  right,  belongs  » 
her.    Section  5130,  R.  S.  1881.  & 

8.  Void  Conveyance. —  Wife's  Inchoate  Interest. — A  wife  has  no  present  title 
to  any  part  of  her  husband's  real  estate,  and  where  the  latter's  deee, 
in  which  she  has  joined,  has  been  avoided  and  rendered  inoperative  u 
convey  his  property,  it  is  also  ineffectual  as  a  bar  or  release  of  the 
wife's  inchoate  interest.  Rupe  v.  flWife?.*'' 

9.  Same.  —  Fraudulent  Conveyance.  — Judicial  Sale.  —  Ihrtition. — Art**"" 
Where  a  wife  has  joined  her  husband  in  a  conveyance  of  his  reil 
estate,  which  conveyance  is  subsequently  set  aside,  in  an  action  to 
which  the  wife  is  not  a  party,  as  fraudulent  as  against  the  husband* 
creditors,  and  the  land  is  sold  to  the  creditors  at  a  sheriff's  sale » 
satisfaction  of  their  claims,  her  inchoate  interest  becomes  vested  is 
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her  under  section  2508,  R.  8.  1881,  and  she  may  maintain  a  suit 
against  the  purchasers  for  partition,  to  which  suit  the  fraudulent 
grantee  is  not  a  necessary  party,  either  plaintiff  or  defendant.         lb. 

10.  Same. — Purchaser  Pendente  Lite.  — Consideration.— An  answer  in  the  suit 
for  partition,  that  the  grantee  of  the  husband  and  wife  had  paid 
them  a  valuable  consideration  for  the  property,  and  that,  during  the 
pendency  of  the  creditor's  action  to  set  the  conveyance  aside,  such 
grantee  had  conveyed  the  land  for  full  value  to  one  who  was  not  a 
party  to  the  fraud,  is  not  a  good  defence,  as  the  latter  person,  the  first 
conveyance  having  been  declared  void,  acquired  no  title  as  against 
either  the  wife  or  the  husband's  creditors.  .  lb. 

HYPOTHETICAL  QUESTION. 
See  Evidence,  6 ;  Life  Insurance,  4. 

ILLEGAL  CONSIDERATION. 
See  Promissory  Note,  6  to  8. 

INDICTMENT. 
See  Criminal  Law  ;  Intoxicating  Liquor. 

INFANT. 
See  Intoxicating  Liquor,  5 ;  Statute  of  Limitations. 

1.  Contract. — Disaffirmance. — Rights  of  Parties. — While  an  infant,  who  has 
purchased  goods  on  his  own  account,  may  disaffirm  his  contract  and 
recover  the  money  paid,  without  first  returning  or  offering  to  return 
them,  he  can  not,  after  such  action,  hold  the  goods  purchased  as 
against  his  vendor.  Shirk  v.  Shultz,  571 

2.  Same.  —  Partnership.— Disaffirmance  of  Contract  of. — Receiver. —  Piiority 
of  Claims. — Where  an  infant  partner  renounces  and  disaffirms  his  con- 
tract of  partnership,  and  files  his  petition  in  court  asking  the  appoint- 
ment of  a  receiver,  he  will  be  held  to  have  thereby  consented  that  the 
court  shall  deal  with  the  assets  and  close  out  the  business  so  as  to 
settle  the  ultimate  rights  of  the  parties  concerned  ;  and  in  such  case, 
the  court  will  treat  such  assets  as  partnership  assets,  as  in  any  other 
case,  and  apply  them  first  to  the  payment  of  the  debts  of  the  firm. 

lb. 
INJUNCTION. 

See  Cemetery,  3,  4;  Decedents'  Estates,  2;  Highway;  Judgment, 
13 ;  Pleading,  12 ;  Railroad,  5,  6 ;  Will,  3. 

INSANITY. 
See  Criminal  Law,  15. 

INSTRUCTIONS  TO  JURY. 

See  Life  Insurance;  Negligence,  8,  11. 

Incomplete. — Remedy. — Practice. — To  present  any  available  question  upon  a 
merely  incomplete  instruction  to  the  jury,  the  court  should  be  re- 
quested to  give  a  further  instruction  supplying  the  omitted  matter, 
and  an  exception  saved  to  the  refusal  to  do  so. 

Du  Sovchet  v.  Dutcher.  249 
INSURANCE. 

See  Life  Insurance. 

1.  Pleading. — General  Averm  ntof  Performance  of  Contract.—  A  general  aver- 
ment in  a  complaint  upon  an  insurance  policy,  that  the  plaintiff  has 
performed  all  tne  conditions  of  the  contract  on  his  part,  is  sufficient. 

Commercial  Union  Assurance  Co.  v.  State,  ez  rel.f  SSI 

2.  Same. — Proofs  of  Loss, —  Waiver  of  Objections  to. — Where  proofs  of  loss 
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nre  delivered  to  the  agent  of  an  insurance  company,  and  he  denies 
ilie  validity  of  the  contract,  or  asserts  that  the  policy  has  been  on- 
celled,  there  is  a  waiver  of  objections  to  the  proofs  furnished,      lb. 

3.  Same. — Agency. — Agent  of  Company  Not  Agent  of  Applicant— One  who  is 
made  the  agent  in  this  State,  by  written  appointment,  of  a  foreign 
insurance  company,  can  not  be  regarded  as  the  agent  of  an  applicant 
who  merely  agrees  with  him  that  he  shall  place  the  insurance  desired. 

A.  Same. — Private  Instructions. — The  rule  that  private  instructions  do  not 
bind  a  party  dealing  with  an  agent,  unless  he  has  notice  of  then, 
applies  as*  well  to  contracts  of  insurance  as  to  other  contracts.      Ih. 

5.  Same. — Parol  Contracts  of  Insurance. — Authority  of  Agent  to  Make—So* 
Delivery  of  Policy. — Where  the  agent  of  an  insurance  company  his 
general  authority  to  make  contracts  of  insurance,  such  authority 
extends  to  parol  as  well  as  to  written  contracts;  and  where  a  parol 
contract  is  made,  the  risk  begins  at  the  time  stipulated,  although  the 
policy  be  not  delivered  to  the  assured.  ft. 

6.  Same. — Repudiation  of  Contract. — Notice  to  Assured  Necessary. — Wherein 
insurance  company  has  knowledge  that  its  agent  has  made  a  contract 
of  insurance,  with  which  it  is  not  satisfied,  and  there  are  facts  before 
such  company  apprising  it  that  the  assured  re&ts  on  the  contract,  it 
can  not  cancel  the  contract  without  notice  to  the  assured,  and  in  the 
absence  of  notice  it  is  liable  in  case  of  loss.  /&- 

7.  -Same. — Misconduct  of  Agent. — An  insurance  company  must  bear  a  lo» 
sustained  by  the  misconduct  or  disobedience  of  its  agent,  acting  within 
the  scope  of  his  authority,  rather  than  the  assured,  who  has  dealt 
fairly  with  him  as  such,  without  notice.  A 

INTENT. 

See  Criminal,  Law,  13 ;  Elections,  3 ;  Forcible  Entry,  1,  2;  Teaches 

and  Pupil,  3. 

INTEREST. 
See  Account:  Gravel  Road,  2. 

INTERROGATORIES  TO  JURY. 
See  Life  Insurance,  4,  Verdict. 

INTOXICATING  LIQUOR. 

1.  Criminal  Law. — Proof  of  Two  Sales  on  Same  Day. — Election  by  Prostata- 
— Practice. — In  a  prosecution  for  the  unlawful  sale  of  intoxicating 
liquor  on  the  4th  day  of  July, — a  single  sale  being  charged— where 
the  evidence  shows  two  or  more  sales  on  that  day,  the  prosecuting  at- 
torney must,  when  so  requested,  elect  as  to  which  sale  the  State  will 
rely  upon  for  a  conviction.  LebkoviU  v.  Safe,  & 

%  Sale  on  Sunday. — Sufficiency  of  Affidavit. — Duplicity. — An  affidavit  for 
selling  intoxicating  liquor  on  Sunday,  which  charges,  in  substance, 
that  on  a  certain  day,  the  same  being  Sunday,  the  defendant  unlaw- 
fully sold  to  named  persons  a  less  quantity  than  a  quart  of  indi- 
cating liquor,  to  wit,  four  gills  of  beer,  for  the  sum  of  ten  cents,  u> 
be  drunk  as  a  beverage,  is  not  bad  for  duplicity  as  also  charging  th? 
offence  of  selling  without  a  license.  Henry  v.  otafc,  $''♦ 

3.  Same. — Joint  Sale.— Sufficiency  of  Evidence  to  Establish.— For  evidence 
held  to  show  a  joint  sale  of  intoxicating  liquor  to  two  persons,  by 
indirection,  see  opinion.  Ji 

4.  Name. —  Variance. —Where  a  sale  to  "  John  Brown  "  is  charged,  and  tfe 
evidence  shows  that  not  to  be  the  true  name  of  such  person,  but  thai 
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he  had  formerly  been  a  slave,  belonging  to  a  man  named  Brown,  by 
which  name  he  had  since  been  known,  there  is  no  variance.  lb. 

&.  Sale  to  Minor. — Proof  of  Kind  of  Liquor  Sold. — Indictment  and  convic- 
tion for  selling  intoxicating  liquor,  viz.,  blackberry  wine,  to  a  minor. 
The  prosecuting  witness,  who  did  not  know  blackberry  wine  from 
blackberry  brandy,  testified  that  he  asked  for  the  former,  and  that  the 
defendant,  without  saying  anything,  put  a  glass  and  bottle  upon  the 
counter,  and  the  witness  filled  the  glass  and  drank  its  contents.  It 
is  claimed  that  the  specific  kind  of  liquor  sold  is  not  shown. 
Held,  that,  as  the  liquor  was  intoxicating,  it  will  be  presumed  for  the  pur- 
poses of  this  case  that  the  buver  obtained  the  kind  asked  for. 

Taylor  v.  State,  471 
INTOXICATION. 

See  Criminal  Law,  15. 

JUDGMENT. 

See  Guardian  and  Ward,  3 ;  Judicial  Notice,  1 ;  New  Trial,  1 ; 
Pleading,  12,  13;  Practice,  1;  Proceedings  Supplementary  to 
Execution;  Quieting  Title;  8et-Off;  Supreme  Court;  Vendor's 
Lien,  2. 

1.  Railroad. — Judgment  for  Stock  Killed  or  Injured.— Enforcement  of — Mode 
of  Procedure. — Statute  Construed. — The  proceeding  of  a  judgment  plain- 
tiff, under  the  provisions  of  section  4030,  R.  S.  1881,  to  enforce  the 
payment  of  his  judgment  for  animals  killed  or  injured  by  the  locomo- 
tives, etc.,  of  a  railroad  company,  is  a  new  and  original  suit  or  pro- 
ceeding, to  be  instituted  only  in  the  circuit  court  of  the  proper  county. 

Chicago,  etc.,  R.  W.  Co.  v.  Summers,  10 

2.  Same. — Pteading. — Statutory  Motion  in  Effect  a  Complaint, — Issue.— In 
such  a  proceeding  the  pleading  required  to  be  filed  by  the  plain- 
tiff, though  called  in  the  statute  a  motion,  may  be  tested  by  demurrer 
as  to  the  sufficiency  of  the  facts  alleged  therein,  and  issues  either 
of  law  or  fact  formed  thereon  as  in  other  civil  actions.  76. 

3.  Same. — Appeal  to  Supreme  Court. — The  decision  of  the  court  upon  the 
hearing  of  such -suit  or  proceeding  is  not  interlocutory,  but  is  a  final 
order  and  judgment,  from  which  an  appeal  will  lie  to  the  Supreme 
Court,  without  regard  to  the  amount  of  the  judgment  sought  to  be 
enforced.  lb. 

4.  Void  When  Rendered  by  Justice  Acting  as  Attorney. — Impeachment  of. — A 
judgment  rendered  by  a  justice  of  the  peace,  who  at  that  time,  and 
during  all  the  various  stages  of  the  proceeding,  was  and  had  been 
acting  as  attorney  for  the  party  in  whose  favor  such  judgment  was 

.  rendered,  is  absolutely  void,  and   may  be  attacked  and  impeached 
whenever  and  however  it  is  sought  to  be  enforced.  lb. 

b.  Action  to  Set  Aside. — Jurisdiction. — Process. — Default. — Where  a  judg- 
ment has  been  rendered  by  default  against  a  person  upon  whom 
there  was  no  service  of  process,  and  over  whose  person  the  court  had 
acquired  no  jurisdiction,  he  is  entitled  to  have  such  judgment  set 
aside,  whether  he  has  a  good  defence  to  the  action  or  not.  and  may 
maintain  a  direct  action  tor  that  purpose.      Dobbins  v.  McNamara,  55 

6.  Same. — Statutory  Proceedings  to  Review  and  to  Set  Aside  Default. — Prac- 
tice.— A  direct  proceeding  to  vacate  and  set  aside  a  judgment  taken 
by  default  in  a  case  where  no  process  has  been  served  and  no  juris- 
diction acquired,  is  not  governed  by  the  statutory  requirements  con- 
cerning complaints  for  review  and  applications  to  set  aside  defaults. 

lb. 

7.  Same. — Issues. — Pteading. — In  such  a  proceeding  the  defendant  thereto 
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is  entitled  to  answer,  and  issues  may  be  formed  as  in  ordinary  ct*s 
of  equitable  jurisdiction.  fo 

8.  Former  Adjudication —  When  Conclusive  Settlement — A  matter  which  'tis 
been  adjudicated  by  a  court  of  competent  jurisdiction  is  detnrl 
finally  and  conclusively  settled,  in  any  subsequent  litigation  betwtrj 
the  same  parties  where  the  same  question  arises,  excepi  where  tU 
litigation  is  a  direct  proceeding  for  the  purpose  of  reversing  or  setting 
aside  such  adjudication.  Thomas  \\  Merry,  *S 

9.  Power  of  Court*  to  Vacate. — Divorce  Proceedings. — Courts  have  inherent 
power  to  vacate  or  modify  their  judgments,  for  good  cause  shown. 
in  a  direct  proceeding  for  that  purpose,  and  judgments  in  divorce  su.ts 
stand  upon  the  same  footing  as  other  judgments,  save  only  to  the  ex- 
tent that  the  courts  are  restricted  by  specific  statutory  limitations. 

Nicholson  v.  AicAofen,  V.l 

10.  Same.— Fraud  in  Obtaining  Judgment —Delay  in  Seeking  Rduf.—k  party 
who  asks  relief  from  a  judgment  obtained  by  fraud  must  procv^i 
promptly  upon  the  discovery  of  the  fraud,  and  an  unexplained  ac- 
quiescence, with  knowledge  of  the  facts  and  without  valid  excc^, 
for  an  unreasonable  time,  will  defeat  an  action  for  relief.  /; 

11.  Same. —  Unreasonable  Delay. — Insufficient  Excuse. — A  delay  of  four  yea* 
in  proceeding  to  have  a  decree  of  divorce  set  aside,  after  knowltiij? 
of  the  fraud  practiced  in  obtaining  it,  is  unreasonable,  in  the  ateeM 
of  a  showing  of  cause,  and  the  fact  that  two  inappropriate  and  un- 
availing actions  had  been  previously  brought  does  not  excuse  the 
delay  in  proceeding  properly.  J& 

12.  Same. — Judgment  of  Divorce  Conclusive. — Action  for  Damaga.—E$L\>?pi- 
— A  judgment  of  divorce,  while  it  remains  in  force,  is  conclusive 
upon  the  question  as  to  the  sufficiency  of  the  cause  to  obtain  the 
divorce,  and  is  equally  conclusive  upon  all  questions  pertaining  p 
the  property  rights  of  the  parties,  and  in  relation  to  the  right  to  a 
provision  in  the  nature  of  alimony;  hence,  an  action  for  damage?  I  >r 
fraud  in  obtaining  the  decree  will  not  lie.  & 

13.  Former  Adjudication. — Estoppel. — Real  Party  in  Interest.— Gfy.—Iyw 
Hon. — A  judgment  in  favor  of  a  city  and  one  of  its  agents,  in  an  action 
prosecuted  by  a  citizen  questioning  the  right  of  the  city  to  emhrace 
certain  land  in  ji  street  improvement,  is  a  bar  to  a  subsequent  suit 
by  the  same  plaintiff,  involving  the  same  subject-matter,  for  at 
injunction  against  the  city  and  others  of  its  agents,  the  corporation  is 
each  instance  being  the  real  party  in  interest. 

Faust  v.  BavmgartneTj  18 

14.  Lien. — Prior  Equities.- -The  lien  of  a  judgment  is  subject  to  all  the 
equities  in  favor  of  third  persons  in  land  sought  to  be  subjected  to  we 
satisfaction  of  the  judgment.  Peck  v.  friHimw.^6 

15.  Error  in. — Collateral  Attack. — A  judgment  can  not  be  collaterally  ^ 
peached  by  a  party  on  the  ground  merely  that  it  is  erroneous. 

Indiana,  etc.}  R.  W.  Co.  v.  Jflff,  *■* 

16.  Quieting  Title.— Effect  of  Decree.— Res  Judicata.— A  decree  in  an  action 
to  quiet  title  effectually  adjudicates  all  claims  to  an  interest  in  w 
land,  whatever  their  form  or  character,  existing  at  the  time  the  de- 
cree is  rendered  and  not  protected  by  it.  **■ 

17.  Lien. — Property  Exempt  from  Execution. — Conveyance  of. — JttoA&f/-<*r' 
chaser. — A  judgment  against  a  resident  householder  whose  entire  prop- 
erty, real  and  personal,  is  less  than  the  amount  allowed  as  exempt 
from  execution,  does  not  become  a  lien  upon  the  real  estate  of  tw 
judgment  defendant,  and  a  purchaser  from  the  latter  takes  it  exempt 
therefrom .  Dumboxdd  v.  i&wfey,  ■*-' 
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JUDICIAL  NOTICE. 
See  Dentistry,  2 ;  Statute,  2. 

1.  Circuit  Court. — Terms  of. — Judgment. — Presumption. — Where  the  statute 
provides  that  the  spring  term  of  the  circuit  court  shall  begin  in  a 
county  the  latter  part  of  May  and  continue  six  weeks,  and  as  much 
longer  as  may  be  necessary,  the  Supreme  Court  can  not  judicially 
know  that  a  judgment  rendered  on  July  18th  was  rendered  in  vaca- 
tion ;  but,  if  nothing  is  shown  to  the  contrary,  it  will  presume  that 
the  court  was  regularly  in  session.  Bostwick  v.  Bryant,  448 

2.  Public  Laws. — Acts  of  Incorporation. — The  public  laws  of  a  State  are 
before  its  courts  without  being  pleaded  or  inserted  in  a  record,  and 
to  this  class  belongs  an  act,  declared  to  be  a  public  one,  incorporating 
a  railroad  company.  Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  460 

JUDICIAL  SALE. 
See  Husband  and  Wife  ;  Tenants  in  Common,  4 ;  Vendor's  Lien,  2. 

JURISDICTION. 
See  Appeal  ;  Guardian  and  Ward,  1 ;  Judgment,  5. 

1.  Actions  Ex  Delicto. — Liability  Arising  Under  Statute  of  Another  State. — 
An  action  for  damages  may  be  maintained  in  the  courts  of  this  State 
to  enforce  a  liability  accruing  under  the  statute  of  another  State  for 
the  death,  by  the  wrongful  act  of  the  defendant,  of  the  plaintiff's 
intestate,  the  statutes  of  both  States  upon  the  subject  involved  being 
of  the  same  import  and  character,  and  there  being  jurisdiction  of  the 
defendant.  Buckles  v.  Ellen,  72  Ind.  220,  modified  to  the  extent  of 
conflict.  Burns  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  169 

2.  Same.— For  a  general  discussion  of  various  collateral  questions  touch- 
ing the  above,  and  for  a  consideration  of  many  authorities,  see  opinion. 

lb. 
JURY. 

See  Instructions  to  Jury. 

JUSTICE  OF  THE  PEACE. 
See  Appeax  ;  Criminal  Law,  1  to  3 ;  Judgment,  1  to  4. 

LABORERS  AND  EMPLOYEES. 
See  Mechanic's  Lien. 

LANDLORD  AND  TENANT. 
See  Forcible  Entry,  3,  4. 

LARCENY. 
See  Criminal  Law,  4, 12  to  15. 

LEGISLATURE. 
See  Dentistry,  2,  3 ;  Drainage,  4 ;  Office  and  Officer,  6  to  8. 

LICENSE. 
See  Dentistry  ;  Railroad,  3. 

LIEN. 

See  Chattel  Mortgage;  Judgment;  Mechanic's  Lien;  Mortgage; 

Vendor's  Lien. 

LIFE  INSURANCE. 

1.  Cause  of  Death. — Physician's  Certificate. — Instruction  to  Jury. — Bright" s 
Disease. — In  an  action  upon  a  life  insurance  policy,  it  is  not  error  to 
refuse  to  instruct  the  jury  that  if  the  certificate  of  the  attending 
physician  contained  a  statement  that  the  assured  died  of  Bright's 
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disease,  the  jury  might  consider  such  Statement  as  tending  to  ?hov 
that  he  was  afflicted  with  that  malady  when  he  signed  the  applica- 
tion for  insurance.  Continental  Life  Int.  Co.  v.  Yung,  1& 

2.  Same. — Inference  from  Pkyaician's  Statement. — The  inference  tobedra*3 
from  the  statement  in  the  certificate  as  to  the  immediate  cans*  u 
the  death  of  the  assured,  was  a  proper  subject  for  argument,  but  was 
not  a  question  for  instruction  to  the  jury  as  to  what  it  tended  t) 
prove,  outside  of  the  facts  recited  on  its  face.  Jfc. 

3.  Same. — Breach  of  Wan  anty. — AUmetit  Unhwnm  to  Assured.— Briqkft  Dis- 
ease. — An  instruction  that  if  the  assured  had,  at  the  time  of  nuk- 
ing his  application,  some  affection  or  ailment  of  any  organ  inquired 
about,  of  a  character  so  well  defined  as  to  materially  derange  for  i 
time  its  functions,  such  ailment,  whether  known  to  the  assured  ornoL 
would  avoid  the  policy,  and  that  this  would  be  so  with  reference  u 
Bright's  disease  of  the  kidneys,  if  such  a  disease  as  that  mentions, 
is  correct.  lb 

4.  Same. — Interrogatory  to  Jury. — Scientific  Knowledge. —  Withdrawal  of  fas- 
Hon  by  Court. — The  trial  court  may  withdraw  from  the  jury  a  hypo- 
thetical question  which,  on  account  of  the  scientific  knowledge  re- 
quired, the  jury  report  their  inability  to  answer.  ft 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations. 

MALICIOUS  TRESPASS. 
See  Forcible  Entry. 

MANDAMUS. 
See  County  Commissioners  ;  Drainage,  7 ;  Municipal  Corporation  '. 

MARRIAGE  CONTRACT. 
See  Promissory  Note,  1 ;  Statute  op  Limitations. 

MARRIED  WOMAN. 
See  Husband  and  Wipe ;  Mechanic's  Lien;  Railroad,  19;  Set-Off. 

MASTER  COMMISSIONER 
See  Decedents'  Estates,  3. 

MECHANIC'S  LIEN. 

1.  Complaint  to  Foreclose. — Furnishing  Materials  for  Building. — A  complaint 
to  foreclose  a  mechanic's  lien  which  avers  that  the  defendant  em- 
ployed a  named  person  to  erect  a  dwel line-house  upon  a  particularly 
described  lot,  that  the  contractor  procured  certain  materials  from  the 
plaintiffs  to  be  used  in  the  erection  of  the  dwelling-house,  that  they 
were  so  used,  and  that  the  plaintiffs  notified  the  defendant  that  th^y 
were  furnishing  them,  sufficiently  shows  thai  the  materials  were  fur- 
nished for  and  used  in  the  erection  of  the  house.  Nedeyv.  ScarighL,Sti 

2.  Same. — Married  Woman. — Improvements  by  Order  of  Husband. — To  snob 
a  complaint,  an  answer  by  the  defendant  that  she  was  a  married 
woman  at  the  time  the  improvements  were  made  on  her  lot,  and  that 
they  were  made  by  order  of  her  husband,  without  her  consent  in  writ- 
ing, is  bad.  ft 

3.  Same. — Materials  Furnished  to  Contractor. — It  is  not  necessary,  in  order 
that  a  lien  maybe  acquired  for  materials  furnished,  that  the  materials 
should  be  furnished  under  a  contract  immediately  with  the  owner  i-r 
his  agent ;  but,  if  the  notice  required  by  statute  be  given,  it  is  suffi- 
cient if  they  are  furnished  to  a  contractor.  ly 

4.  Same. — Contractors   Implied  Authority. — Where   the  owner  makes  an 
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agreement  with  a  contractor  for  the  erection  or  repair  of  a  building, 
the  latter  is  thereby  given  authority  to  procure  such  materials  and 
employ  such  subcontractors  and  agents  as  may  be  necessary  to  accom- 
plish the  work.  lb. 

5.  Same.  —Notice  to  Owner  that  Material*  art  Being  Furnished  — Requirements 
of. — The  notice  required  by  section  5  of  the  act  of  March  t>th,  1883 
(Acts  of  1883,  p.  140),  to  be  given  to  the  owner  or  his  agent  that  work 
is  being  done  for  or  that  materials  are  being  furnished  to  the  con- 
tractor, may  be  by  parol,  but  it  must  be  such  an  affirmative  act  or 
declaration  as  will  put  the  owner  on  his  guard.  lb. 

6.  Same. — Notice  by  Matter  in  Pais. — Mere  personal  knowledge  of  the 
owner,  obtained  by  matter  in  pais,  that  persons  are  performing  labor 
for  or  furnishing  materials  to  the  contractor,  does  not  supply  the  stat- 
utory notice  upon  which  a  mechanic's  lien  may  be  predicated.        lb. 

7.  Same. — Notice  of  Intention  to  Hold  Lien. — Itemized  Account. — It  is  not 
necessary  that  the  notice  filed  in  the  recorder's  office  of  an  intention 
to  hold  a  lien  should  contain  an  Uemized  statement  of  the  account; 
but  it  is  sufficient  if  there  is  a  statement  of  the  specific  amount  for 
which  the  lien  is  claimed.  lb. 

MISDEMEANOR. 

See  Criminal  Law;    Dentistry;    Intoxicating  Liquor;    Teacher 

and  Pupil;  Telephone. 

MISTAKE. 
See  Fraud  and  Mistake. 

MORTGAGE. 
See  Chattel  Mortgage;  Vendor  and  Purchaser;  Vendor's  Lien. 

1.  Equitable  Assignment. — The  endorsement  of  a  note  secured  by  mort- 
gage effects  an  equitable  assignment  of  the  mortgage. 

Connecticut  M.  L.  ins.  Co.  v.  Talbot,  S7S 

2.  Same. — Receding  Assignment. — Negligence. — Estoppel. — Priority  of  Mort- 
gage.— Where  the  assignee  of  a  mortgage  may,  under  the  recording 
acts,  by  procuring  and  putting  of  record  an  assignment,  give  notice  of 
his  rights,  his  neglect  to  do  so  will  estop  him  from  asserting  the  pri- 
ority of  his  mortgage  over  that  of  a  subsequent  mortgagee,  who  took 
his  security  on  the  faith  of  a  release  executed  by  the  administratrix 
of  the  original  mortgagee.  lb. 

3.  Same.— Act  of  1877. — Construction.  —  Extent  of  Application.  —  The  act 
which  went  into  force  July  2d,  1877  (sections  1093, 1094,  R.  8. 1881), 
providing  for  the  assignment  of  "  any  mortgage  of  record,"  applies 
as  well  to  mortgages  then  of  record  and  theretofore  equitably  assigned 
as  to  those  thereafter  assigned.  lb. 

4.  Same. — Release  by  Administratrix. — Reliance  Upon  Record. — Notice. — A 
subsequent  mortgagee,  without  notice,  will  be  justified  in  relying 
upon  a  release  of  a  prior  mortgage,  executed  by  the  administratrix 
of  the  prior  mortgagee,  entered  of  record  four  years  after  the  act  of 
1877  went  into  force,  without  demanding  the  production  of  the  note 
and  mortgage  and  without  inquiring  as  to  the  authority  of  the  admin- 
istratrix to  execute  the  release.  lb. 

5.  Same. — Corporation. — Agent. — Notice. — A  finding  that  the  agent  of  a  cor- 
poration, who  negotiated  a  loan  of  its  money,  acted  in  reliance  upon 
a  release  of  record  of  a  prior  mortgage,  without  knowledge  that  it 
had  not  been  paid,  is  a  sufficient  finding  that  the  corporation  for 
which  he  acted  had  no  notice.  lb. 
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judgment  until  a  motion  for  a  new  trial  is  made,  nor  does  the  entry 
of  the  judgment  deprive  the  party  of  a  right  to  thereafter  file  wen 
motion.  Cat  v.  Bdber,  ♦•-' 

2.  Excessive  Damages. — The  statutory  cause  for  a  new  trial,  that  thedssk* 
ages  are  excessive,  applies  only  to  actions  in  tort.   Thomas  v.  Merry,:' 

3.  Sewly  Discovered  Evidence. — Diligence.  —A  party  can  not  obtain  a  n*v 
trial  on  the  ground  of  newly  discovered  evidence,  where,  by  tbe  exer- 
cise of  reasonable  diligence  in  making  inquiries  prior  to  the  trial, 
such  evidence  could  have  been  procured  at  the  trial. 

Du  Souehet  v.  Dutchtr,  1$ 

4.  As  of  Right. — Granting  in  Absence  of  Opposite  Party. — An  order  grim- 
ing the  defendant  in  a  suit  to  quiet  title  a  new  trial  as  of  right 
under  the  statute  (section  1064,  R.  S.  1881),  may  lawfully  be  made  in 
the  absence  and  without  the  knowledge  or  consent  of  the  plaintift 

Stanley  v.  HoUiday,  J.-' 

5.  Same. — Xotice  of  Granting.  —Setting  Aside. —  Waiver. — Where  a  new  trial 
as  of  right  has  been  granted  under  section  1064,  on  an  application  miie 
after  the  term  at  which  the  judgment  was  rendered,  the  failure  of  iLr 
party  obtaining  it  to  give  the  opposite  party  ten  days'  notice  that"! 
before  the  next  succeeding  term,  as  provided  in  section  1065,  do»  nv; 
operate  as  a  waiver  of  his  right  to  such  new  trial  or  authorixe  Uc 
court  to  set  aside  the  order  granting  it.  /k 

6.  Siime. — Statute  Construed. — The  provision  in  section  1065,  requiring  i 
party  obtaining  a  new  trial  as  of  right  to  give  the  opposite  party 
ten  days*  notice  thereof  before  the  term  next  succeeding  the  grantir? 
of  the  application,  is  merely  to  prevent  either  party  from  forcing  the 
other  into  trial  during  the  term  at  which  the  new  trial  is  grant*!. 
under  the  provisions  of  section  5J6.  lh> 

7.  Same. —  Undertaking  for  Costs  and  Dnmnges.  —Where  the  opposite  part* 
does  not  object  to  the  granting  of  a  new  trial,  on  the  ground  tl»: 
the  undertaking  to  pay  costs  and  damages,  required  by  section  litis, 
has  not  been  given,  and  the  record  fails  to  show  whether  or  not  j-arii 
undertaking  was  given,  it  will  be  presumed  that  it  w a&  either  given  t<: 
waived.  /£• 

8.  Same. — Motion  to  Vacate  Order  Granting. — Special  Appearance. — A  motif* 
to  vacate  an  order  granting  a  new  trial  as  of  right  should  not  be 
entertained  until  the  party  making  it  has  first  entered  his  fall  ap- 
pearance to  the  action.  A  special  appearance  for  the  purpose  if 
making  such  motion  is  not  sufficient.  H. 

9.  Newly  Discovered  Evidence. — Diligence. — A  statement  in  an  affidavit  for 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  that  the 
party  made  inquiries  among  such  persons  as  would  be  likely  to  know 
about  the  facts  in  the  case,  and  that  he  did  not  know,  and  did  n-t 
learn  that  said  witnesses  knew  or  would  swear  to  the  facts  stafci. 
until  after  the  trial,  is  too  general  and  indefinite  to  show  propt-r 
diligence  to  discover  the  evidence.  Pemberion  v.  Johnson.  .*:> 

NOTICE. 

See  Chattel  Mortgage,  3 ;  Contract,  8 ;  Dentistry,  6 ;  Drainage.  4, 
8,9;  Insurance,  6, 7 ;  Mechanic's  Lien;  Mortgage;  NewTbul, 
5,  6;  Proceedings  Supplementary  to  Execution,  1 ;  Promissory 
Note,  3,  9;  Tenants  in  Common,  4;  Vendor  and  Purchaser; 
Vendor's  Lien. 

OBSTRUCTION  OF  HIGHWAY. 
See  Highway  ;  Railroad,  1,  2. 
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OFFICE  AND  OFFICER. 
See  County  Superintendent;  Elections;  Township  Trustee. 

1.  Vacancy. — Appointment  by  Governor. — While  it  is  the  right  of  the  Gov- 
ernor to  determine  for  his  own  guidance  in  each  particular  case 
whether  a  vacancy  exists  in  an  office,  yet  he  can  not  make  a  valid 
appointment  unless  there  is  a  vacancy  in  fact. 

State,  ex  rel.,  v.  Harrison,  4$4 

2.  Same. — Power  to  Determine  Whether  Vacancy  Exists. — The  authority  to 
fill  vacancies  confers  upon  the  Governor  no  judicial  power,  and  the 
title  of  an  incumbent  can  not  be 'affected  by  the  ex  parte  judgment  of 
the  executive  that  the  office  is  vacant.  lb. 

3.  Same.— Right  to  Judicial  Hearing. — The  final  adjudication  of  such  a 
right  is,  unless  otherwise  specially  provided  by  competent  authority, 
a  matter  of  judicial  concern,  and  the  prior  claimant  is  entitled  to 
be  heard  in  court.  lb. 

4.  Same. —  When  Office  is  Vacant.—  The  word  "vacancy,"  as  applied  to 
an  office,  has  no  technical  meaning,  but  an  office  is  vacant  or  not 
according  to  whether  it  is  occupied  by  one  who  has  a  legal  right  to 
hold  it  and  to  exercise  the  powers  and  perform  the  duties  pertaining 
thereto.  lb. 

5.  Same. — Holding  Over. — Where,  by  the  Constitution   or   laws,  officers 
%    are  elected  for  a  term   and  until  their  successors  are   elected   and 

qualified,  they  are  thereby  authorized  to  continue  to  hold  until  super- 
seded by  the  election  of  other  persons  in  their  places.  lb. 

6.  Same. —  What  Officers  Entitled  to  Hold  Over. — Election  by  Legislature. — 
Constitutional  Law. — .Section  3  of  article  15  of  the  State  Constitution, 
under  which  officers  chosen  for  a  given  term  are  entitled  to  hold 
over  until  their  successors  are  elected  and  qualified,  applies  as  well  to 
officers  elected  by  the  Legislature  or  other  organized  body  as  to  those 
elected  by  the  people  at  large,  and  the  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  electoral  body  to 
which  the  incumbent  owes  his  election  or  which  by  law  is  entitled  to 
elect  a  successor.  lb. 

7.  Same. — Benevolent  Institutions. — President  Board  of  Trustees. — Failure  of 
Legislature  to  Elect. — Appointment  by  Hover  nor. — The  act  of  February  21st, 
1883.  relating  to  the  management  of  the  benevolent  institutions  of 
the  State,  provided  for  the  election  by  the  Legislnture  of  a  president 
of  the  several  boards  of  trustees,  whose  term  of  office  should  be  four 
years.  The  act  further  provided  that  if  a  vacancy  should  occur  in 
such  office  when  the  Legislature  was  not  in  session,  the  Governor 
should  appoint,  the  appointment  to  hold  good  until  the  next  session. 
The  term  of  the  officer  elected  in  1883  expired  during  the  session  of 
the  Legislature  of  1887,  but  that  body  adjourned  without  electing  a 
successor.  . 

Held,  that,  under  the  Constitution,  the  incumbent  is  entitled  to  hold  over, 
and,  there  being  no  vacancy,  an  appointment  by  the  Governor  is  with- 
out effect.  lb. 

8.  Same. — Constitutional  Limitation  of  Tenure. — Right  to  Hold  Over  not  De- 
feated by. — The  provision  of  section  2  of  article  15  of  the  Constitu- 
tion, that  "  the  General  Assembly  shall  not  create  any  office  the  tenure 
of  which  shall  be  longer  than  four  years,"  does  not  affect  the  right 
of  an  officer  elected  by  the  General  Assembly  for  a  term  of  four  years 
to  an  office  of  legislative  creation  to  hold  over  as  provided  in  section 
3  of  the  same  article.  16. 
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judgment  until  a  motion  for  a  new  trial  is  made,  nor  does  the  entry 
of  the  judgment  deprive  the  party  of  a  right  to  thereafter  file  such 
motion.  Cox  v.  Baker,  62 

2.  Excessive  Damages. — The  statutory  cause  for  a  new  trial,  that  the  dam- 
ages are  excessive,  applies  only  to  actions  in  tort.  Thomas  v.  Merry,  #S 

3.  Newly  Discovered  Evidence. — Diligence. — A  party  can  not  obtain  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  where,  by  the  exer- 
cise of  reasonable  diligence  in  making  inquiries  prior  to  the  trial, 
such  evidence  could  have  been  procured  at  the  trial. 

Du  Souchet  v.  Butcher,  $49 

4.  As  of  Right. — Granting  in  Absence  of  Opposite  Purty. — An  order  grant- 
ing the  defendant  in  a  suit  to  quiet  title  a  new  trial  as  of  right 
under  the  statute  (section  1064,  R.  S.  1881),  may  lawfully  be  made  in. 
the  absence  and  without  the  knowledge  or  consent  of  the  plaintiff". 

Stanley  v.  Holliday,  52S 

5.  Same. — Notice  of  Granting. —Setting  Aside. —  Waiver. — Where  a  new  trial 
as  of  right  has  been  granted  under  section  1064,  on  an  application  made 
after  the  term  at  which  the  judgment  was  rendered,  the  failure  of  the 
party  obtaining  it  to  give  the  opposite  party  ten  days*  notice  thereof 
before  the  next  succeeding  term,  as  provided  in  section  1065,  does  not 
operate  as  a  waiver  of  his  right  to  such  new  trial  or  authorize  the 
court  to  set  aside  the  order  granting  it.  lb. 

6.  Same. — Statute  Construed, — The  provision  in  section  1065,  requiring  a 
party  obtaining  a  new  trial  as  of  right  to  give  the  opposite  party 
ten  days'  notice  thereof  before  the  term  next  succeeding  the  granting 
of  the  application,  is  merely  to  prevent  either  party  from  forcing  the 
other  into  trial  during  the  term  at  which  the  new  trial  is  granted, 
under  the  provisions  oi  section  5)6.  lb. 

7.  Same. —  Undertaking  for  Cofis  and  Duma gcs.  —Where  the  opposite  party 
does  not  object  to  the  granting  of  u  new  trial,  on  the  ground  that 
the  undertaking  to  pay  costs  and  damages,  required  by  section  1064, 
has  not  been  given,  and  the  record  fails  to  show  whether  or  not  such 
undertaking  was  given,  it  will  be  presumed  that  it  wab  either  given  or 
waived.  lb. 

8.  Same. — Motion  to  Vacate  Order  Granting. — Special  Appearance. — A  motion 
to  vacate  an  order  granting  a  new  trial  as  of  right  should  not  be 
entertained  until  the  party  making  it  has  first  entered  his  full  ap- 
pearance to  the  action.  A  special  appearance  for  the  purpose  of 
making  such  motion  is  not  sufficient.  lb. 

9.  Newly  Discovered  Evidence. —  Diligence. — A  statement  in  an  affidavit  for 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  that  the 
party  made  inquiries  among  such  persons  as  would  be  likely  to  know 
about  the  facts  in  the  case,  and  that  he  did  not  know,  and  did  not 
learn  that  said  witnesses  knew  or  would  swear  to  the  facts  stated, 
until  after  the  trial,  is  too  general  and  indefinite  to  show  proper 
diligence  to  discover  the  evidence.  Pemberton  v.  Johnson,  6SS 

NOTICE. 

See  Chattel  Mortgage,  3 ;  Contract,  8 ;  Dentistry,  6 ;  Drainage,  4, 
8,  9;  Insurance,  6,  7 ;  Mechanic's  Lien  ;  Mortgage;  New  Trial, 
5,  6 ;  Proceedings  Supplementary  to  Execution,  1 ;  Promissory 
Note,  3,  9;  Tenants  in  Common,  4;  Vendor  and  Purchaser; 
Vendor's  Lien. 

OBSTRUCTION  OF  HIGHWAY. 
See  Highway  ;  Railroad,  1,  2. 
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OFFICE  AND  OFFICER. 
See  County  Superintendent;  Elections;  Township  Trustee. 

1.  Vacancy, — Appointment  by  Governor. — While  it  is  the  right  of  the  Gov- 
ernor to  determine  for  his  own  guidance  in  each  particular  case 
whether  a  vacancy  exists  in  an  office,  yet  he  can  not  make  a  valid 
appointment  unless  there  is  a  vacancy  in  fact. 

State,  ex  rel.y  v.  Harrison,  434 

2.  Same. — Power  to  Determine  Whether  Vacancy  Exists. — The  authority  to 
fill  vacancies  confers  upon  the  Governor  no  judicial  power,  and  the 
title  of  an  incumbent  can  not  be 'affected  by  the  ex  parte  judgment  of 
the  executive  that  the  office  is  vacant.  lb. 

3.  Same.— Might  to  Judicial  Hearing. — The  final  adjudication  of  such  a 
right  is,  unless  otherwise  specially  provided  by  competent  authority, 
a  matter  of  judicial  concern,  and  the  prior  claimant  is  entitled  to 
be  heard  in  court.  lb. 

4.  Same. —  When  Office  is  Vacant.—  The  word  "vacancy,"  as  applied  to 
an  office,  has  no  technical  meaning,  but  an  office  is  vacant  or  not 
according  to  whether  it  is  occupied  by  one  who  has  a  legal  right  to 
hold  it  and  to  exercise  the  powers  and  perform  the  duties  pertaining 
thereto.  lb. 

5.  Same. — Holding  Over. — Where,  by  the  Constitution  or  laws,  officers 
are  elected  for  a  term  and  until  their  successors  are  elected  and 
qualified,  they  are  thereby  authorized  to  continue  to  hold  until  super- 
seded by  the  election  of  other  persons  in  their  places.  lb. 

6.  Same. —  What  Officers  Entitled  to  Hold  Over. — Election  by  Legislature. — 
Constitutional  Law. — Section  3  of  article  15  of  the  State  Constitution, 
under  which  officers  chosen  for  a  given  term  are  entitled  to  hold 
over  until  their  successors  are  elected  and  qualified,  applies  as  well  to 
officers  elected  by  the  Legislature  or  other  organized  body  as  to  those 
elected  by  the  people  at  large,  and  the  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  electoral  body  to 
which  the  incumbent  owes  his  election  or  which  by  law  is  entitled  to 
elect  a  successor.  lb. 

7.  Same. — Benevolent  Institutions. — President  Board  of  Trustees. — Failure  of 
Legislature  to  Elect. — Appointment  by  Governor. — The  act  of  February  21st, 
1883,  relating  to  the  management  of  the  benevolent  institutions  of 
the  State,  provided  for  the  election  by  the  Legislature  of  a  president 
of  the  several  boards  of  trustees,  whose  term  of  office  should  be  four 
years.  The  act  further  provided  that  if  a  vacancy  should  occur  in 
such  office  when  the  Legislature  was  not  in  session,  the  Governor 
should  appoint,  the  appointment  to  hold  good  until  the  next  session. 
The  term  of  the  officer  elected  in  1883  expired  during  the  session  of 
the  Legislature  of  1887,  but  that  body  adjourned  without  electing  a 
successor. 

Held,  that,  under  the  Constitution,  the  incumbent  is  entitled  to  hold  over, 
and,  there  being  no  vacancy,  an  appointment  by  the  Governor  is  with- 
out effect  lb. 

8.  Same. — Constitutional  Limitation  of  Tenure. — Right  to  Hold  Over  not  De- 
feated by. — The  provision  of  section  2  of  article  15  of  the  Constitu- 
tion, that  "  the  General  Assembly  shall  not  create  any  office  the  tenure 
of  which  shall  be  longer  than  four  years,"  does  not  affect  the  right 
of  an  officer  elected  by  the  General  Assembly  for  a  term  of  four  years 
to  an  office  of  legislative  creation  to  hold  over  as  provided  in  section 
3  of  the  same  article.  lb. 
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PARTIES. 

See  Husband  and  Wife,  9;  Judgment,  13;  Promissory  Non,  10; 

Township  Trustee,  2. 

1.  Substitution.— Discretion  of  Ttial  Court— Under  section  271,  R.S.18SI 
courts  have  power  to  substitute  a  new  party  where  there  has  been  i 
transfer  of  interest  after  the  commencement  of  the  action,  if,  in  taeii 
discretion,  they  deem  it  proper  so  to  do,  and  the  Supreme  Coart  il. 
not  review  the  exercise  of  such  power  unless  an  abuse  of  dLscretno 

•  is  affirmatively  shown.  Pond  v.  /ma,  u 

2.  I*romissory  Note.  Real  Owner. — Answer. —  Verification, — An  answer  th: 
a  note  sued  on  was  assigned  to  the  plaintiff  u  without  considerate 
and  solely  for  the  purpose  of  collecting  the  same  for  the  benefit  aafi 
use  of  the  payee,  who  is  the  real  owner,  is  good,  uuder section  251,2. 
S.  1881,  and,  being  a  plea  in  bar,  need  not  be  verified. 

£ostwickv.Biyni,4k 
PARTITION. 

See  Husband  and  Wife,  1  to  5,  9, 10. 

1.  By  Parol  Agreement. — Enforcement  of. — Possession. — Acquktceut.— h- 
provements. — Where  there  is  a  parol  agreement  by  tenants  in  comma 
for  partition,  which  is  so  far  carried  into  effect  that  the  parties  ukt 
possession  of  the  several  shares  allotted  to  them,  or  that  one  of  ttc 
parties,  with  the  knowledge  and  acquiescence  of  the  other,  goes  kv. 
the  exclusive  possession  of  the  share  set  off  to  him,  making  thereon 
valuable  improvements,  such  partition  is  valid  and  enforceable  oa- 
less  infected  with  fraud.  Bruce  v.  O^omJ,^ 

2.  S(ime. — Arbitrators. — Second  Award.—  Evidence. — WThere  thepeisore* 
lected  by  tenants  in  common  to  make  a  division  of  land,  in  per?: 
ance  of  a  parol  agreement  for  partition,  report  a  division,  which  i? 
mutually  unsatisfactory,  and  the  parties  afterwards  agree  bchrnfi 
themselves  as  to  the  share  each  shall  have,  and  consent  that  tbe  ord- 
inal arbitrators  may  report  a  division  in  conformity  with  the  agree- 
ment, which  they  do,  such  report  is  admissible  in  evidence  in  supp* 
of  the  partition.  /* 

3.  Same. — Attorney  and  Client. — Confidential  Communications.— -Statemfi* 
made  by  a  client  to  an  attorney  for  the  purpose  of  being  commci 
cated  and  acted  upon  by  the  latter  while  conducting  negotiations  :* 
the  settlement  of  a  controversy  over  the  division  of  land  between  fc 
client  and  another,  are  not  such  confidential  communication?  tt  l^ 
attorney  is  forbidden  to  disclose  in  evidence.  & 

PARTNERSHIP. 
See  Infant;  Promissory  Note,  3;  Tenants  in  Common,  1. 

1.  Apparent  Scope  of  Business. — Sale  to  One  Partner. — Liability  of  Fr*-- 
Where  two  persons  engage  as  partners  in  a  particular  business,*™? 
transaction  oy  either  partner  within  the  apparent  scope  of  the  hc* 
ness  will  be  presumed  to  be  on  the  partnership  account,  and  asil^ 
one  partner  is  a  sale  to  both,  unless  it  affirmatively  appear?  thi:  t . 
transaction  was  known  by  the  seller  to  be  upon  the  individual  ac- 
count and  credit  of  the  partner  who  negotiated  the  purchase. 

Porter  v.  MM, ' 

2.  Death  of  Member. — Dissolution. — As  a  general  rule,  the  death  >f l 
partner  dissolves  the  partnership,  where  no  express  provision  k* 
been  made  to  the  contrary  ;  but  there  are  exceptions  to  the  rale,  de- 
pendent upon  the  inherent  nature  of  the  business  of  the  nrmj:p" 
the  contract  of  partnership,  or  upon  the  testamentary  disp^-' c 
which  the  deceased  partner  makes  of  his  interest,  with  the  awo:  •• 
the  surviving  members.  Schmidt  v.  Jrt*%  '** 
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3.  Same. — Promissory  Note. —  Unauthorized  Signing, — Where,  in  an  action 
upon  a  promissory  note,  signed  by  a  firm  and  others,  the  execution 
of  the  note  by  the  firm  is  denied,  and  the  court  finds  that  its  name  was 
attached  without  authority,  it  is  immaterial  as  to  other  makers  what 
persons  constituted  the  firm,  and  a  finding,  therefore,  that  the  partner- 
ship was  dissolved  by  the  death  of  a  member,  even  if  erroneous,  is 
harmless.  lb. 

PAYMENT. 

See  Bill  of  Exchange;  Drainage,  10;  Fraud  and  Mistake;  Judg- 
ment, 1 ;   Promissory  Note,  1. 

PERSONAL  PROPERTY. 

See  Chattel  Mortgage;  Decedents'  Estates,  1,  2;  Trust  and  Trus- 
tee; Will,  1,  2. 

PHYSICIAN  AND  PATIENT. 

See  Evidence,  2,  5  to  7,  9. 

PLEADING. 

See  Criminal  Law  ;  Decedents'  Estates,  4 ;  Fraudulent  Convey- 
ance; Insurance,  1;  Judgment,  2,  7;  Mechanic's  Lien,  1 ;  Negli- 
gence, 6,  6 ;  Parties  ;  Practice;  Principal  and  Surety,  4;  Prom- 
issory Note,  5  to  8 ;  Statute  of  Limitations,  2;  Supreme  Court,  3. 

1.  Motion  to  Strike  Out. — A  motion  to  strike  out  a  pleading  admits  the 
truth  of  all  the  facts  well  pleaded,  for  the  purposes  of  the  motion, 
and  should  not  he  sustained  if  the  facts  stated  therein  are  relevant  or 
pertinent  to  the  question  to  which  they  are  addressed,  though  not  suf- 
ficient to  withstand  a  demurrer.    Chicago,  etc.,  R.  W.  Co.  v.  Summers,  10 

2.  Harmless  Error. — It  is  a  harmless  error  to  sustain  a  demurrer  to  a 
paragraph  of  answer  where  the  facts  alleged  therein  are  admissible 
under  another  paragraph  which  remains  in  the  record. 

Lehman  v.  Scott,  76 

3.  Uncertainty. — Demurrer — Uncertainty  in  the  statement  of  facts  affords 
no  sufficient  ground  for  sustaining  a  demurrer  to  any  pleading,  if 
enough  facts  are  contained  therein.  .        Thomas  v.  Merry,  SS 

4.  Failure  to  Si(pi  Complaint. — Amendment. — The  failure  to  sign  a  com- 
plaint is  a  formal  defect,  which  is  cured  when  the  pleading  is  sub- 
scribed under  leave  to  amend.  Sims  v.  Dame,  127 

5.  Same. — Motion  for  Leave  to  Amend. — Precedence  Over  Motion  to  Reject. — 
A  motion  for  leave  to  amend  a  complaint  by  signing  it  has  precedence 
over  a  motion  by  the  defendant  to  reject.  lb. 

6.  Same. — Practice. — Motion  to  Quash  Summons. — The  defect  caused  by  a 
failure  to  sign  a  complaint  is  reached  by  a  motion  to  reject,  and  not 
by  a  motion  to  quash  the  summons.  lb. 

7.  Demwrer  Must  Precede  Answer. —  Waiver. — After  pleading  to  the  mer- 
its of  an  action,  there  can  be  no  demurrer,  either  for  want  of  facts 
or  defect  of  parties,  without  a  withdrawal  of  the  answer  and  leave  of 
court,  and  where  a  demurrer  to  a  complaint  is  pending,  it  is  waived 
by  the  filing  of  an  answer.  Morrison  v.  Ross,  186 

8.  Amendment  After  Evidence  Has  Been  Heard. — Surprise. — Supreme  Court. — 
Presumption. — Where  the  plaintiff  is  allowed  to  amend  his  complaint 
after  the  evidence  has  been  heard  and  the  argument  concluded,  the 
defendant  must  show  that  he  was  misled  or  prejudiced  thereby,  or 
the  Supreme  Court  will  presume  that  the  amendment  was  properly 
permitted.  Burns  v.  Fox,  205 

9  Complaint. — Sufficiency.  —  Supreme  Court.  —  When  sufficient  facts  are 
stated  in  a  complaint  to  render  the  judgment  thereon  a  complete  bar 
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to  another  action  for  the  Barae  cause,  such  complaint  is  good  w^ 
questioned  for  the  first  time  by  an  assignment  of  error  in  lb*  >u- 
preme  Court.  Du  Souchtt  v.  Lhacka.  .** 

10.  Demurrer. — Form. — A  demurrer  to  an  answer,  under  section  ,*R  R. 
S.  1881,  is  not  insufficient  in  form  merely  Decani  the  pleader  i>* 
the  words  "a  defence"  instead  of  the  statutory  words  *'a  eau* •■[ 
defence."  Letcellen  v.  Oav:,  -  v 

11.  Same. — Defence  Arising  After  Commencement  of  Action, — Awtcn.—Fi:r: 

Without  Leave. — Striking  Out. — Demurrer. — If  an  answer  states  a  iti* 
of  defence  which  arose  after  the  commencement  of  the  action,  al: 
such  answer  is  tiled  without  leave  of  court  first  had,  such  fact*  au- 
thorize the  court  to  strike  it  out,  but  they  afford  no  ground  for  *ife- 
taining  a  demurrer  thereto,  unless  they  appear  upon  the  face  ui  tl- 
pleading.  II 

12.  Judgment. — Sheriff's  Sate. — Injunction. — Complaint. — General  AHfptv- 
that  Judgment  is  Void. — A  mere  general  allegation  in  a  complaint  l- 
enjoin  a  sheriff's  sale,  that  the  judgment  under  which  the  sale  is  at  it 
to  be  made  is  void,  without  a  statement  of  the  facts  showing  its  ir- 
validity,  is  not  sufficient.  Dumbauld  v.  R-m<j,  v".- 

13.  Same. — Filing  Copy  With  Pleading.— Part  of  Record. — The  filing  of  : 
copy  of  a  judgment  with  a  complaint  does  not  make  it  a  part  oia.r 
pleading,  a  judgment  not  being  a  written  instrument  within  un- 
meaning of  section  3b" 2,  R.  S.  1S81.  i 

1 4.  Demui  rer. —  ()m iWou  from  Record. —Supreme  Court. — Practice. — Where  s 
demurrer  was  tiled  to  a  pleading  and  overruled,  but  is  not  in  iLr 
record  on  appeal,  it  will  be  presumed  that  it  was  pro|»erly  overrjlri, 
but  where  a  demurrer  which  is  not  in  the  record  was  sustained,  in* 
there  are  no  other  defects  in  the  record  to  interfere  with  such  a  :•-•- 
ceeding,  the  Supreme  Court  will  consider  the  sufficiency  of  the  pit •*> 
ing  to  which  the  demurrer  was  addressed  and  decide  whether  it  *a 
substantially  detective  in  any  respect.  State,  ex  ret.,  v.  Fi'rh,  r> 

15.  Same..  —  Complaint.--  Sufficient  for  Xominal  Damage*  Only. — Rev.rfri  «; 
Judgment. — When  a  demurrer  has  been  sustained  to  a  complaint  tar 
judgment  will  not  be  reversed  if  such  complaint  only  states  facbrn- 
titling  the  plaintiff  *to  merely  nominal  damages.  1: 

lCy.  Complaint.  —  Good  ax  to  Part  of  Demand. —  Demurrer. — If  a  complain: 
shows  a  good  cause  of  action  as  to  any  part  of  the  demand,  ii  i? 
good  on  demurrer.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Mci'w.+v 

17.  Sufficiency  of. — Conclusions  of  Law. — The  sufficiency  of  a  pleading  i?  t:> 
be  determined  from  the  facts  set  out,  and  not  from  erroneous  cunclE- 
sions  of  law  which  the  pleader  may  have  drawn  therefrom. 

Quick  v.  Tank*,  <■'* 
POLICE  POWER. 

See  Dentistry. 

PRACTICE. 

See  Appeal;  Criminal  Law;  Decedents'  Estates,  3;  Divorce;  Drain- 
age; Evidence;  Instructions  to  Jury;  Judgment,  6;  Negli- 
gence, 6;  New  Trial;  Parties;  Pleading;  Supreme  C'otst: 
Verdict;  Witness. 

1.  Arrest  of  Judgment. — Where  there  is  no  counter-claim,  a  motion  :.: 
arrest  of  judgment  must  be  addressed  to  the  plaintiff's  pleadings  ri 
ought  not  to  be  sustained  unless  all  the  paragraphs  of  the  compl-it-t 
are  so  bad  as  not  to  be  cured  by  the  verdict  or  finding. 

Sims  v.  Damt*  I" 

2.  Mode  of  Conducting  Trial. — Adn}ission  and  Exclusion  of  Evidence.— Nt  * 
for  Xeiv  Trial. — In  order  to  present  questions  arising  on  the  mocit-i 
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conducting  the  trial,  and  in  admitting  and  excluding  evidence,  a 
motion  for  a  new  trial  must  be  filed.  Racer  v.  Baker,  177 

3.  Appearance  and  Disclaimer  by  Assignor  After  Verdict. — In  an  action  upon 
a  written  instrument  by  an  assignee  against  the  maker,  it  is  not  an 
available  error  for  the  court,  after  verdict,  to  permit  the  assignor  to 
enter  his  appearance  to  the  action  and  file  his  answer  disclaiming 
any  interest  in  the  subject-matter  of  such  action. 

Morrison  v.  Ross,  1S6 

4.  Evidence. — Objections  to. — Must  be  Specific. — Objections  to  evidence  to 
be  available  must  be  reasonably  specific.  It  is  not  enough  to  state 
that  the  evidence  is  incompetent,  or  that  it  is  immaterial  or  irrelevant, 
but  the  particular  objection  must  be  fairly  stated. 

Ohio,  etc.,  R.  W.  Co.  v.  Walker,  196 

PRESUMPTION. 

See  Bill  of  Exchange,  4;  Contract,  8;  Elections,  2,  5;  Evidence,  1 ; 
Judicial  Notice,  1;  Pleading,  8;  Supreme  Court,  4,  7;  Ver- 
dict 1 

'    '  PRINCIPAL  AND  AGENT. 

See  Insurance;  Judgment,  13;  Mortgage,  5. 

False  Representations  of  Agent. — Ratification. — False  and  fraudulent  repre- 
sentations of  an  agent,  when  acting  in  the  scope  of  his  authority,  bind 
the  principal ;  so,  also,  if  the  agent,  even  without  authority,  makes 
false  representations  of  a  material  character  while  acting  in  the 
principal's  behalf,  the  latter  will  be  bound  if  he  afterwards  ratifies 
the  action  of  the  agent  and  receives  the  benefit  thereof. 

Du,  Souchet  v.  Dutcher,  £49 

PRINCIPAL  AND  SURETY. 

See  Guardian  and  Ward,  2  to  5;  Proceedings  Supplementary  to 

Execution;  Promissory  Note,  3, 11. 

1.  Misrepresentation*  (is  to  Extent  of  Obligation. — Fraud  Not  Available  as 
Aguinxt  Payee  Without  Knowledge. — A  surety,  who  has  been  misled  by 
the  principal  as  to  the  character  and  extent  of  the  obligation  entered 
into  at  the  request  of  the  latter,  can  not  make  the  fraud  available  as 
a  defence  in  an  action  on  the  obligation  by  the  payee,  unless  the  latter 
participated  in  or  had  knowledge  of  the  fraud.       Lucas  v.  Owens,  521 

2.  Same. — Innocent  Parties. — Where  one  of  two  innocent  persons  must 
suffer  by  the  wrong  of  a  third  person,  the  one  who  put  it  in  the  power 
of  the  wrong-doer  *to  cause  the  loss  must  bear  it.  lb. 

3.  Suretyship,  How  Fixed  and  Determined. — Knowledge  of  Principal.— The 
relation  of  suretyship  is  fixed  by  the  arrangement  and  equities  between 
the  debtors;  it  depends  upon  the  relations  existing  between  them,  and 
is  determined  by  inquiring  who  received  the  consideration  of  the  con- 
tract, or  who,  according  to  the  arrangements  actually  made  and  exist- 
ing among  themselves,  ought  to  pay  the  debt.  The  relation  may  be 
changed  between  the  debtors  without  the  knowledge  of  the  creditor 
if  he  is  not  thereby  injured.  Sefton  v.  Hargett,  592 

4.  Same.— Statute  Construed.  —Set-Off. — Pleading. — Parties. — Under  the  pro- 
vision of  section  349,  R.  S.  1881,  which  allows  a  debt  due  the  principal 
defendant  from  the  plaintiff  to  be  pleaded  as  a  set  off  against  a  note 
sued  on,  the  "  principal  defendant"  means  the  person  who,  according 
to  the  relations  existing  between  the  makers  of  the  note  at  the  time 
of  the  commencement  of  the  suit,  sustains  the  character  of  principal 
debtor,  or  the  one  then  primarily  liable  for  the  debt.  lb. 

PRIORITY  OF  CLAIMS. 
See  Infant,  2;  Vendor's  Lien,  2. 
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PRIORITY  OF  LIEN. 
See  Mortgage. 

PRIVILEGED  GX3MMUNICATTONa 
See  Partition,  3. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Judgment  in,  as  Defence  to  Action  on  Promissory  Sole, — Principal  <rzd 
Surety. — Assignment. — Notice. — Where,  in  proceedings  supplementary 
to  execution,  a  judgment  is  rendered  against  the  principal  makr'r 
of  a  non-negotiable  promissory  note,  before  notice  of  an  assignment 
of  it,  requiring  him  to  pay  a  certain  part  thereof  to  the  judgment 
creditor  of  the  payee,  such  judgment  may  be  pleaded  as  a  defenet, 
pro  tanto,  by  both  the  principal  and  his  sureties,  to  a  subsequent  action 
on  the  note  by  either  the  payee  or  his  assignee.     Bosturick  v.  Bryant,  ++S 

2.  Same. — Identification  of  Debt. — Mistake  in  Description. — Parol  EridtxtK. 
— A  party  summoned  to  answer  as  to  his  indebtedness  to  a  judgment 
debtor,  in  proceedings  supplementary  to  execution,  may,  in  a  subse- 
quent action  against  him  on  the  debt  by  the  payee  or  his  assignee, 
by  parol  proof  identify  the  debt  for  which  he  was  charged  with  that 
on  which  he  is  sued,  and  a  mistake  in  describing  the  debt  in  the  sup- 
plementary proceedings  may  be  shown.  /6. 

PROMISSORY  NOTE. 

See  Bill  of  Exchange  ;  Contract,  1 ;  Husband  and  Wifk,  6 ;  Mort- 
gage, 1;  Parties,  2;  Partnership,  3 ;  Principal  and  Surety; 
Proceedings  Supplementary  to  Execution. 

1.  Security  for  Marriage. — Contemporaneous  Parol  Agreement. — Payment.— 
Evidence. — Where,  contemporaneously  with  the  execution  of  a  prom- 
issory note,  it  is  orally  agreed  by  the  parties  that,  if  the  maker  shall 
marry  the  payee,  the  latter  will  dismiss  proceedings  in  bastardy  and 
for  breach  of  marriage  contract  pending  against  the  former  and  the 
note  shall  be  deemed  satisfied,  the  agreement  and  its  j>erformance  ny 
the  maker  may  be  proved  to  defeat  an  action  by  the  payee  on  tii 
note,  as  showing  payment;  but  such  defence  may  be  avoided  by a 
showing  that  the  agreement  of  the  defendant  was  not  only  to  marry 
the  plaintiff,  but  also  to  treat  her  properly,  which  he  hid  failed  i> 
do,  and  that  on  account  of  his  cruelty  she  had  been  compelled  to  set 
a  divorce.  "  Tucker  v.  Tucker,  l'?2 

2.  Sule  of  Chattels  —  Warranty  Against  Encumbrances. — Failure  of  Consid- 
eration.— Pleading. — In  an  action  upon  a  promissory  note,  an  answer 
by  the  two  makers  setting  up  a  failure  of  consideration,  in  that  ihe 
note  was  given  for  machinery  purchased  by  them  and  warranted  free 
from  encumbrances,  whereas  it  was  mortgaged  and  had  since,  throngh 
foreclosure  and  sale,  become  the  property  of  the  mortgagee,  is  not  bad 
merely  because  it  also  avers  that  one  of  the  makers  had  previonsly 
sold  his  interest  in  the  chattels  to  his  co-defendant. 

Lewellen  v.  Oranc,  ■'& 

3.  Partnership. — Princijml  and  Surety. —  Unauthorized  Signing  of  Firm  Same. 
— Notice. —  When  Surety  Not  Discharged. — When  the"  name  of  a  firm  is 
without  authority  attached  to  a  promissory  note  as  security  for  the 
individual  debt  of  one  partner,  a  third  person,  who  subsequently  *igns 
the  note,  also  as  surety,  and  believing  the  firm's  signature'  to  he 
genuine,  h  bound  to  the  payee,  if  the  latter  had  no  notice  of  the  un- 
authorized character  of  such  signature,  although  the  pavee  had 
knowledge  that  the  debt  evidenced  by  the  note  was  the  individual 
debt  of  the  principal  obligor.  Schmidt  v.  Arckcrt  $&> 
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4.  Same. — Maker. — Endoi'ser. — S.  and  another  executed  a  note  payable  to 
the  former,  who  then  endorsed  it  to  the  plaintiff. 

Held,  that  S.  is  primarily  liable  as  maker.  lb. 

5.  Want  of  Consideration. — Gener<d  Plea  of. — In  an  action  upon  a  promis- 
sory note,  a  general  plea  that  the  note  "  was  given  without  any  con- 
sideration whatever     constitutes  a  good  defence. 

Fisher  v.  Fishery  474 

6.  Same. — Illegal  Consideration. — Facts  Showing  Must  be  Pleaded. — Where 
the  maker  pleads  that  the  note  sued  on  was  given  upon  an  illegal 
consideration,  he  must  state  all  the  facts  which  constituted  the  con- 
sideration and  which  rendered  it  illegal.  76. 

7.  Same. — Contract  for  Future  Delivery  of  Commodity. — Margins. — If  a  com- 
modity is  bought  for  actual  future  delivery,  the  fact  that  the  parties 
are  required  to  deposit  a  margin,  as  the  market  may  demand,  to  secure 
the  delivery  of  the  commodity  or  the  payment  of  the  purchase  price, 
as  the  case  may  be,  does  not  vitiate  the  contract.  lb. 

8.  Same. — Insufficient  Plea  of  Illegal  Consideration. — An  answer  that  the 
note  sued  on  was  given  lor  an  illegal  consideration,  in  that  the  only 
consideration  therefor  was  the  payment  of  margins  on  wheat  that 
had  never  beeu  delivered  to  the  defendant  by  the  plaintiff,  or  by  any 
one  for  him,  is  bad  for  want  of  sufficient  facts.  lb. 

9.  Assignment. — Notice. — Defences. — Law  Merchant. — Defences  existing  be- 
fore notice  of  assignment  are  available  as  against  a  note  not  nego- 
tiable by  the  law  merchant.  Abshire  v.  Corey ,  4^4 

10.  Endorsers. — Parties. — The  endorsers  of  a  promissory  note  are  not  neces- 
sary parties  to  an  action  thereon.  lb. 

11.  Set- Off. — Mutuality. —  Exception  to  Rule. —  Husband  and  Wife.  —  Surety- 
ship.— A  promissory  note  executed  by  a  husband  and  wife,  the  latter 
being  surety  merely,  is  available  as,  a  set-off  against  a  note  executed 
to  the  husband.  lb. 

12.  Tender. — Subsequent  Assignment. — A  tender  to  the  holder  of  a  note,  if 
properly  made,  is  valid,  although  the  note  is  subsequently  assigned. 

Ibt 

13.  Same. — Premature  Tender. — An  answer  which  pleads  a  tender  as  a  de- 
fence is  not  good  if  it  shows  that  the  tender  was.  made  before  the  debt 
was  due.  lb. 

14.  Conveyance. — Breach  of  Covenants. — Encumbrance. — Easement. — Counter- 
claim.— The  existence  of  an  easement  in  favor  of  a  railroad,  which 
excludes  the  owner  from  the  beneficial  use  and  enjoyment  of  the  land 
affected  thereby,  constitutes  such  an  encumbrance  as  will  support  a 
counter-claim  against  a  demand  on  a  purchase-money  note,  even 
though  the  grantee  knew  of  the  existence  of  such  easement  at  the 
time  he  received  the  conveyance.  Quick  v.  Taylorf  540 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  7. 

PUBLIC  BRIDGES. 
See  County  Commissioners;  Drainage,  7. 

PUBLIC  IMPROVEMENTS. 
See  Drainage;  Gravel  Road;  Highway;  Municipal  Corporation. 

QUIETING  TITLE. 

See  Judgment,  16;  Railroad,  7;  Receiver. 

].  Decree. — Effect  of.— Easement. — Where,  in  an  action  to  quiet  title,  the 
decree  contains  no  limiting  clause,  but  adjudges  that  the  plaintiff  has 
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MUNICIPAL  CORPORATION. 

1.  Changing  Grade  of  Street  or  Alley. — Consequential  Damage*. — Under  Ike 
statute  of  this  State,  municipal  corporations  are  liable  to  abutting 
lot-owners  for  consequential  damages  resulting  from  a  change  in  the 
established  grade  of  a  street  or  alley.        City  of  Lafayette  v.  bagle,  #5 

2.  Same. — Lowering  Surface  of  Alley. — Access  to  Property. — Special  hpay.- 
The  injury  must  be  special,  and  not  merely  such  as  the  public  mar 
suffer ;  and  where  access  to  a  lot  is  cut  off  by  lowering  the  surface  o: 
an  alley  several  feet  below  the  previously  established  grade,  there  is 
a  special  injury,  entitling  the  owner  to  damages.  lb. 

3.  Same. — Evidence. —  Value  of  Property. — Opinion  of  Non-  Expert — It  is  not 
necessary  that  a  witness  shall  be  an  expert  to  entitle  his  opinion  as  b 
the  value  of  property  to  go  to  the  jury ;  but  if  it  appears  that  be  has 
an  acquaintance  with  the  value  of  property  in  the  vicinity,  his  opin- 
ion is  competent.  /k 

4.  Same. — Opinion  as  to  Value  of  Propeity  Before  and  After  Changed  Grade.— 
In  an  action  by  a  lot-owner  for  damages  resulting  from  a  change  of 
grade,  it  is  competent  to  take  the  opinion  of  witnesses  as  to  the  value 
of  the  property  before  and  after  the  change  was  made.  Ik- 

<6.  Same. — Improvements  uith  Reference  to  Grade.— It  is  not  necessary  that 
a  lot-owner  should  have  made  improvements  with  reference  to  a 
grade  as  established  in  order  to  entitle  him  to  recover  damages  result- 
ing from  a  change  in  the  grade,  but  the  fact  that  improvements  hare 
been  so  made  may  augment  the  damages.  Jfc. 

6.  Same. — Only  One  Action  Maintainable. — Prospective  Damages. — A  change 
in  the  grade  of  an  alley,  done  under  color  of  legal  right,  is  presump- 
tively permanent  in  character,  and  a  lot-owner  whose  property  U 
injured  thereby  can  not  split  his  cause  of 'action,  but  must  recover  all 
damages,  past  and  prospective,  in  one  action.  ft 

7.  Street  Improvement. — Contract  for. —  Duty  of  Council  to  Order  Efitmati  — 
Remedy. — Mandamus. — Where  a  contract,  valid  on  its  face,  is  en- 
tered into  with  the  common  council  of  a  city  for  the  improvement 
of  a  street,  the  expense  of  which  is  to  be  collected  from  adjacent  lot- 
owners,  and  work  is  performed  under  it,  it  is  the  duty  of  the  council 
to  order  an  estimate,  when  applied  for,  leaving  the  validity  of  the 
contract  to  be  controverted  by  the  property-owners ;  and  in  case  of  a 
refusal  to  order  such  estimate,  mandamus  is  an  appropriate  remed* 

City  of  Greenfield  y.  State,  ex  nL,   '* 

NAME. 
See  Intoxicating  Liquor,  4. 

NEGLIGENCE. 

See  Mortgage,  2;  Railroad,  1,  2,  II. 

1.  Contributory  Negligence. — Railroad. — Statutory  Signals. — Highway  Cit- 
ings.— Where  a  person  is  injured  by  a  moving  train,  at  a  highway  an! 
railroad  crossing,  with  which  he  is  familiar,  the  fault  is,  prima  fafii, 
his  own,  and  it  is  essential,  in  an  action  for  such  injury,  that  th<? 
proof  should  show  that  the  plaintiff  was  himself  in  the  exercis*  «*f 
,  due  care,  although  there  was  a  failure  on  the  part  of  the  railroad 
V  company  to  do  its  duty  in  giving  signals  required  by  statute. 

\  Indiana,  etc.t  R.  W.  Co.  v.  Hm 


\ 
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2.  Contributory  Negligence. — What  Constitutes. — Obstruction  of  Yiev.— High- 
way Crossing. — In  an  action  for  a  personal  injury  receivea  at  a  highway 
crossing  by  a  collision  with  a  moving  train,  where  the  evidence  show? 
that  the  plaintiff  as  he  approached  the  crossing,  with  which  he  was 
familiar,  was  in  full  view  of  the  railroad  track,  in  the  direction  of 
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the  approach  of  the  train,  for  a  distance  of  one  thousand  or  fifteen 
hundred  feet,  until  he  reached  a  point  ten  rods  distant  from  the  cross- 
ing, where  such  view  was  obstructed  until  a  point  was  reached  three 
rods  from  the  crossing,  from  which  point  to  the  railroad  track  an  ap- 
proaching train  could  be  seen  for  a  distance  of  eighty  rods,  and 
where  the  plaintiff  testifies  that  on  approaching  the  crossing  he 
looked  in  tlie  proper  direction,  but  when  he  did  so  the  train  was  so 
near  upon  him  that  there  was  no  means  of  escape,  there  is  such  con- 
tributory negligence  as  will  prevent  a  recovery.  lb. 

-3.  -Same. — In  such  a  case,  a  person  who  could  have  avoided  injurv  by 
exercising  the  opportunity  to  look  for  an  approaching  train,  will  be 
regarded  as  having  made  the  attempt  to  cross  the  railroad  track 
after  having  seen  the  train  approach.  lb. 

4.  Railroad. — Street. — Trespasser.—  A  person  who  walks  upon  a  railroad 
track  laid  along  a  public  street  is  not  a  trespasser,  and  may  recover 
for  a  negligent  injury,  if  without  fault. 

Ohio,  etc.,  R.  W.  Co.  v.  Walker,  196 

5.  Same. — Contributory  Negligence. — Pleading. — A  general  averment  that 
the  plaintiff  was  without  fault  is  sufficient,  unless  the  facts  specially 
pleaded  clearly  show  that  he  was  guilty  of  contributory  negligence. 

lb. 

•6.  Same. — General  Averment  of  Negligence. —  Uncertainty. — Negligence  may 
be  charged  in  general  terms,  and  if  the  defendant  desires  a  more 
definite  statement  of  the  facts,  his  remedy  is  by  motion  to  make  the 
complaint  more  specific,  and  not  by  demurrer.  lb. 

7.  Same. —  Highway  Crossing. — Prior  Right  of  Passage  as  Between  Travellers 
and  Railroad  Ti'ains. — While  in  a  sense  the  rights  of  travellers  and 
the  railroad  company  upon  a  highway  crossing  are  equal,  yet  in 
respect  to  the  priority  of  passage  the  right  of  the  company  is  superior. 

76. 

8.  Same. — Stopping  Ti'ain  or  Slacking  Speed  at  Crossing. — Presumption. — In- 
struction.— A  railroad  company  is  not  bound  to  bring  its  tram  to  a  stop 
or  to  slacken  its  speed  when  a  person  is  seen  crossing  or  about  to 
cross  the  railroad  track  at  its  intersection  with  a  highway  or  street, 
but  may  presume  that  the  traveller  will  take  all  proper  precautions 
to  avoid  injury,  and  it  is  error  to  refuse  to  so  instruct  the  jury,  in  a 
proper  case.  lb. 

D.  Railroad. —  Conductor  and  Passenger. — Tort. — A  conductor  who  pulls  a 
passenger  from  a  moving  train  is  guilty  of  a  tort,  while  engaged  in 
the  line  of  his  duty,  and  the  railroad  company,  for  which  he  is  acting, 
is  liable  therefor,  although  such  tort  may  be  a  negligent  and  not  a 
wilful  one.  Louisville,  etc.,  R.  W.  Co.  v.  Wood,  544 

10.  Liability  of  Wrong-Doer  for  Pi-oximate  Results  of  Injury. — Where  a 
wrongful  act  is  done  which  results  in  the  injury  of  another,  the 
wrong-doer  is  liable  for  the  proximate  results  of  that  injury,  although 
he  may  not  have  foreseen  or  anticipated  the  consequences  which  re- 
sulted from  the  act.  lb. 

11.  Same. — Instructions. — For  a  series  of  instructions  held  to  correctly 
state  the  law  on  the  subject  of  carrier  and  passenger,  etc.,  see  opinion. 

NEGOTIABLE  INSTRUMENTS. 
See  Bill  of  Exchange;  Promissory  Note. 

NEW  TRIAL. 

See  Practice,  2 ;  Supreme  Court,  8. 

1.   Entry  of  Judgment  Prior  to  Motion. — A  court  is  not  bound  to  withhold 

Vol.  113.— 40 
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judgment  until  a  motion  for  a  new  trial  is  made,  nor  does  the  entry 
of  the  judgment  deprive  the  party  of  a  right  to  thereafter  file  *u:a 
motion.  Cox  ?.  Baixr,  *,,* 

2.  Excessive  Damages. — The  statutory  cause  for  a  new  trial,  that  the  dam- 
ages are  excessive,  applies  only  to  actions  in  tort.   Thomas  v.  Jfer*,\J 

3.  Newly  Discovered  Evidence. — DUiyence.  —A  party  can  not  obtain  a  taw 
trial  on  the  ground  of  newly  discovered  evidence,  where,  by  the  exer- 
cise of  reasonable  diligence  in  making  inquiries  prior  to  the  trial, 
such  evidence  could  have  been  procured  at  the  trial. 

Du  Souehet  v.  Dufcfcr,  ^ 

4-  As  of  Right. — Granting  in  Absence  of  Opposite  Party. — An  order  grant- 
ing the  defendant  in  a  suit  to  quiet  title  a  new  trial  as  of  rigti 
under  the  statute  (section  1064,  R.  S.  1881),  may  lawfully  be  made  in 
the  absence  and  without  the  knowledge  or  consent  of  the  plaintin 

Stanley  V.  Holiidtq,  to 

5.  Same. — Notice  of  Granting.  —Setting  Aside. —  Waiver. — Where  a  new  trial 
as  of  right  has  been  granted  under  section  1064,  on  an  application  malt 
after  the  term  at  which  the  judgment  was  rendered,  the  failure  o!  Ur 
party  obtaining  it  to  give  the  opposite  party  ten  days'  notice  then-ti 
before  the  next  succeeding  term,  as  provided  in  sectiou  1065, due*  i.- *. 
operate  as  a  waiver  of  his  right  to  such  new  trial  or  authorize  ue 
court  to  set  aside  the  order  granting  it.  A 

6.  Same. — Statute  Construed. — The  provision  in  section  1065,  requiring  a 
party  obtaining  a  new  trial  as  of  right  to  give  the  opposite  party 
ten  (lays'  notice  thereof  before  the  term  next  succeeding  the  granting 
of  the  application,  is  merely  to  prevent  either  party  from  forcing  tre 
other  into  trial  during  the  term  at  which  the  new  trial  is  grantfi. 
under  the  provisions  of  suction  51G.  & 

7.  Same. —  Undertaking  for  Costs  and  Damages.  —"Where  the  opposite  pjrty 
does  not  object  to  the  granting  of  a  new  trial,  on  the  ground  tli**. 
the  undertaking  to  pay  costs  and  damages,  required  by  section  !'/•;. 
has  not  been  given,  and  the  record  fails  to  show  whether  or  in  »i  >«••!: 
undertaking  was  given,  it  will  be  presumed  that  it  was  either  given  vr 
waived.  ^5 

8.  Same, — Motion  to  Vacate  Order  Granting. — Special  Appearance— A  mnt>n 
to  vacate  an  order  granting  a  new  trial  as  of  right  should  n«it  & 
entertained  until  the  party  making  it  has  first  entered  his  full  »|- 
pearance  to  the  action.  A  special  appearance  for  the  purpose  :■• 
making  such  motion  is  not  sufficient.  '•• 

9.  Newly  Discovered  Evidence. —  Diligence. — A  statement  in  an  affidavit :r 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  that  t* 
party  made  inquiries  among  such  persons  as  would  be  likely  to  kn»* 
about  the  facts  in  the  case,  and  that  he  did  not  know,  and  did  t» 
learn  that  said  witnesses  knew  or  would  swear  to  the  facts  staw, 
until  after  the  trial,  is  too  general  and  indefinite  to  show  pror-r 
diligence  to  discover  the  evidence.  Pemberton  v.  Jbtoww.*-1' 

NOTICE. 

See  Chattel  Mortgage,  3;  Contract,  8;  Dentistry,  6;  DradtageA 
8,9;  Insurance,  6, 7 ;  Mechanic's  Lien ;  Mortgage;  NewTbw- 
5,  6;  Proceedings  Supplementary  to  Execution,  1;  Prowswk* 
Note,  3,  9;  Tenants  in  Common,  4;  Vendor  and  Purchasbi. 
Vendor's  Lien. 

OBSTRUCTION  OF  HIGHWAY. 
See  Highway  ;  Railroad,  1,  2. 
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OFFICE  AND  OFFICER. 
See  County  Superintendent;  Elections;  Township  Trustee. 

1.  Vacancy. — Appointment  by  Governor. — While  it  is  the  right  of  the  Gov- 
ernor to  determine  for  his  own  guidance  in  each  particular  case 
whether  a  vacancy  exists  in  an  office,  yet  he  can  not  make  a  valid 
appointment  unless  there  is  a  vacancy  in  fact. 

State,  ex  rel.,  v.  Harrison,  4^4- 

2.  Same. — Power  to  Ddei-mine  Whether  Vacancy  Exists. — The  authority  to 
till  vacancies  confers  upon  the  Governor  no  judicial  power,  and  the 
title  of  an  incumbent  can  not  be 'affected  by  the  ex  parte  judgment  of 
the  executive  that  the  office  is  vacant.  *       lb. 

3.  Same.— Right  to  Judicial  Hearing. — The  final  adjudication  of  such  a 
right  is,  unless  otherwise  specially  provided  by  competent  authority, 
a  matter  of  judicial  concern,  and  the  prior  claimant  is  entitled  to 
be  heard  in  court.  lb. 

4.  Same. —  When  Office  is  Vacant.  —  The  word  "vacancy,"  as  applied  to 
an  office,  has  no  technical  meaning,  but  an  office  is  vacant  or  not 
according  to  whether  it  is  occupied  by  one  who  has  a  legal  right  to 
hold  it  and  to  exercise  the  powers  and  perform  the  duties  pertaining 
thereto.  lb. 

5.  Same. — Holding  Over. — Where,  by  the  Constitution  or  laws,  officers 
are  elected  for  a  term  and  until  their  successors  are  elected  and 
qualified,  they  are  thereby  authorized  to  continue  to  hold  until  super- 
seded by  the  election  of  other  persons  in  their  places.  lb. 

6.  Same. —  What  Officer*  Entitled  to  Hold  Over. — Election  by  Legislature. — 
Constitutional  Law. — Section  3  of  article  15  of  the  State  Constitution, 
under  which  officers  chosen  for  a  given  term  are  entitled  to  hold 
over  until  their  successors  are  elected  and  qualified,  applies  as  well  to 
officers  elected  by  the  legislature  or  other  organized  body  as  to  those 
elected  by  the  people  at  large,  and  the  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  electoral  body  to 
which  the  incumbent  owes  his  election  or  which  by  law  is  entitled  to 
elect  a  successor.  lb. 

7.  Same. — Benevolent  Institutions. — President  Board  of  Trustees. — Failure  of 
Legislature  to  Elect. — Appointment  by  (iovcrnor. — The  act  of  February  21st, 
1883,  relating  to  the  management  of  the  benevolent  institutions  of 
the  State,  provided  for  the  election  by  the  Legislature  of  a  president 
of  the  several  boards  of  trustees,  whose  term  of  office  should  be  four 
years.  The  act  further  provided  that  if  a  vacancy  should  occur  in 
such  office  when  the  Legislature  was  not  in  session,  the  Governor 
should  appoint,  the  appointment  to  hold  good  until  the  next  session. 
The  term  of  the  officer  elected  in  1883  expired  during  the  session  of 
the  Legislature  of  1887,  but  that  body  adjourned  without  electing  a 
successor.  » 

Held,  that,  under  the  Constitution,  the  incumbent  is  entitled  to  hold  over, 
and,  there  being  no  vacancy,  an  appointment  by  the  Governor  is  with- 
out effect.  lb. 

8.  Same. — Constitutional  Limitation  of  Tenure. — Right  to  Hold  Over  not  De- 
feated by. — The  provision  of  section  2  of  article  15  of  the  Constitu- 
tion, that  "  the  General  Assembly  shall  not  create  any  office  the  tenure 
of  which  shall  be  longer  than  four  years,"  does  not  affect  the  right 
of  an  officer  elected  by  the  General  Assembly  for  a  term  of  four  years 
to  an  office  of  legislative  creation  to  hold  over  as  provided  in  section 
3  of  the  same  article.  lb. 
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SIGNATURE. 

See  Criminal  Law,  7 ;  Partnership,  3 ;  Pleading,  4  to  6 ;  Pbomisbo&y 

Note,  3. 

SIGNING  INDICTMENT. 
See  Criminal  Law,  7.  • 

SPECIAL  FINDING. 
See  Bill  op  Exchange,  4 ;  Supreme  Court,  7,  8 ;  Verdict. 

SPECIAL  JUDGE. 
See  Criminal  Law,  5,  6. 

SPECIFIC  PERFORMANCE. 
See  Contract,  2  to  4. 

STATE  COMITY. 
See  Jurisdiction. 

STATUTE. 

See  Account;  Appeal;  Assignment,  1;  Bill  of  Exchange,  3;  Crim- 
inal Law,  1,  4,  7,  8, 11 ;  Dentistry  ;  Descent;  Drainage,  2,  7, 10; 
Gaming  ;  Gravel  Road  ;  Guardian  and  Ward*  3,  4 ;  Husbakd 
and  Wife;  Judgment.  1 ;  Mechanic's  Lien,  5 ;  Mortgage, 3;  New 
Trial, 4  to  6 ;  Parties;  Pleading,  10, 13;  Principal  and  Surety, 
4;  Railroad,  1,  16 ;  Set-Off;  Telephone;  Township  Trustee. 

1.  Construction. — Retroactive  Effect. — A  statute  must  be  so  construed  as  to 
make  it  effect  the  purpose  for  which  it  was  enacted,  and,  if  necessary 
to  that  end,  it  will  be  applied  to  past  as  well  as  to  future  transac- 
tions, although  it  does  not  in  terms  so  direct,  unless  to  do  so  will 
impair  some  vested  right  or  violate  some  constitutional  guaranty. 

Connecticut  M.  L.  Ins.  Co.  v.  Talbot,  3?S 

2.  Same. — Judicial  Notice. — Contemporaneous  History. — Jn  ascertaining  the 
intent  of  the  Legislature  in  the  enactment  of  a  statute,  courts  will 
take  judicial  notice  of  such  contemporaneous  history  as  led  to  and 
probably  induced  the  passage  of  the  law.  Ih. 

STATUTE  CONSTRUED. 

See  Appeal;  Criminal  Law,  1;  Descent;  Drainage,  10;  Gravel 
Road;  Guardian  and  Ward,  4;  Husband  and  Wife;  Judgment, 
1 ;  Mortgage,  3 ;  New  Trial,  6 ;  Principal  and  Surety,  4. 

STATUTE  OF  FRAUDS. 

See  Contract,  4 ;  Tenants  in  Common,  4. 

Third  Person  Can  Not  Set  Up. — Contract. — A  third  person  can  not  set  op 
the  statute  of  frauds  in  order  to  defeat  a  contract  which  the  parties 
themselves  have  fully  executed.  Peck  v.  William^  BoC 

STATUTE  OF  LIMITATIONS. 

See  Railroad,  4;   Real  Estate,  Action  to  Recover;  Trust  asp 

Trustee,  3. 

1.  Action  for  Breach  of  Marriage  Contract. — Infancy. — Legal  Ditalnlihf.— 
Where  a  cause  of  action  has  accrued  to  an  infant  female  for  the 
breach  of  a  marriage  contract,  she,  being  under  disability,  may  bring 
suit  within  two  years  after  becoming  twenty-one  years  of  age. 

Lehman  v.  Sccttj  70 

2.  Same. — Pleading. — When  it  appears  from  the  complaint  that  the 
plaintiff  was  under  legal  disability  when  the  cause  oi  action  accrued, 
an  answer  setting  up  the  statute  of  limitations  in  order  to  be  good. 
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must  show' that  the  action  was  not  commenced  within  two  years  after 
the  disability  was  remoyed.  lb. 

STATUTORY   ACTIONS. 
See  Jurisdiction. 

STREETS  AND  ALLEYS. 
See  Municipal  Corporation  ;  Negligence,  4  to  8. 

8UMMONS. 
See  Pleading,  6. 

SUPREME  COURT. 

See  Appeal;  Divorce;  Fraudulent  Conveyance;  Judicial  Notice; 

Parties,  1 ;  Pleading,  8,  9,  14, 15. 

1.  Proof  of  Essential  Fact  Contrary  to  Vei'dict. — Reversal  of  Judgment. — When 
there  is  clear  and  convincing  proof  of  an  essential  fact  contrary  to  the 
finding  of  the  jury,  and  no  evidence  fairly  tending  to  sustain  the  ver- 
dict, it  will  be  set  .aside.  Continental  L.  Ins.  Co.  v.  Yung,  159 

2.  Same. — Contradicted  Evidence. — Where  competent  and  reasonable  evi- 
dence appears  in  the  record,  which,  if  believed,  necessarily  tends  to 
support  the  finding,  the  Supreme  Court  can  not  say,  however  much 
such  evidence  may  be  opposed  by  other  testimony,  that  it  is  conclu- 
sively contradicted.  /&. 

5.  Pleading.  —  Defective  Complaint. — Where  a  complaint  is  challenged  for 
the  first  time  in  the  Supreme  Court  it  must  be  radically  and  fatally 
defective,  wholly  omitting  the  averment  of  material  and  necessary 
facts  essential  to  the  existence  of  the  cause  of  action  attempted  to  be 
stated  therein,  to  authorize  or  require  the  reveisal  of  the  judgment  on 
account  of  the  alleged  insufficiency  of  facts  set  out  in  the  pleading. 

Taylor  v.  Johnson,  164 

4.  Reversal  of 'Judgment.— Showing <tf  Error. — Presumptions. — All  reasonable 
presumptions  will  be  indulged  in  the  Supreme  Court  in  favor  of  the 
rulings  of  the  trial  court,  and  a  judgment  will  not  be  reversed  unless 
the  record  affirmatively  shows  error  which  was,  or  probably  was, 
prejudicial  to  the  party  complaining.  Passmore  v.  Passmore,  237 

6.  Transcript. — Certiorari. —  Practice. — Where  a  paper  belonging  to  the 
files  of  a  cause  in  the  trial  court  has  been  improperly  or  erroneously 
copied  into  the  transcript,  the  original  paper  can  only  be  brought 
into  the  Supreme  Court,  so  as  to  authorize  its  consideration  in  the  de- 
cision of  any  question,  by  a  writ  of  certiorari. 

Du  Souchet  v.  Butcher,  249 

6.  Assignment  of  Error.— Joint  Assignment, — Practice. — A  joint  assignment 
of  errors  by  two  or  more  appellants  must  be  good  as  to  all,  or  it  will 
not  be  sufficient  as  to  either,  and  will  present  no  question  on  any 
ruling  of  the  court  below  against  only  one  of  such  appellants. 

Hanshew  v.  State,  ex  rel.,  £61 

7.  Special  Finding. — Silence  as  to  Material  Fact.  —  Presumption. — Wrhere  the 
special  finding  is  silent  as  to  a  material  fact,  it  will  be  presumed, 
as  against  the  party  having  the  burden,  that  such  fact  was  not  proved. 

Sinker,  Davis  &  Co.  v.  Green,  L'64,  600 

8.  Same. — Judfpnent  Upon. —  Ordering  Sew  Trial. — Where  the  ends  of  jus- 
tice will  be  better  subserved  by  granting  a  new  trial  than  by  ordering 
judgment  to  be  pronounced  upon  a  special  finding  of  facts,  that  course 
will  be  pursued.  lb. 

'9.  Diminution  of  Record. — Dismissed  of  Appeal. — Certiorari. — The  remedy 
for  a  diminution  of  the  record  is  by  application  for  a  writ  of  certiorari, 
and  not  by  a  motion  to  dismiss  the  appeal.  Hall  v.  Durham,  327 
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10.  Reversal  of  Judgment. — Evidence  not  in  Record. — If  the  evidence  is  not 
in  the  record,  the  Supreme  Court  will  not  reverse  the  judgment,  if, 
upon  any  supposable  state  of  facts  relevant  to  the  iftue,  the  rulingi 
of  the  trial  court  were  right.     Cincinnati,  etc.,  R.  R.  Co.  v.  Qiford,  fr> 

11.  Preponderance  of  Evidence. — Reversal  of  Judgment. — The  Supreme  Court 
will  not  reverse  a  judgment  merely  because  the  preponderance  of  the 
evidence  seems  to  be  against  it.  Pemberton  v.  JoJbuot,  *M 

12.  Judgment. — Form  of. — Motion  to  Modify. — Practice. — No  objections  to  the 
form  of  a  judgment  will  be  considered  in  the  Supreme  Court  unlet 
there  has  been  a  motion  to  modify  addressed  to  the  trial  court 

City  of  Greenfield  v.  State,  a  «L,  557 

SURETY. 

See  Guardian  and  Ward,  2  to  5 ;  Principal  and  Surety  ;  Proceed- 
ings Supplementary  to  Execution  ;  Promissory  Note,  3. 

SURVEY. 
See  Real  Estate,  Action  to  Recover,  2. 

*        - 

TEACHER  AND  PUPIL. 

1.  Right  to  Exact  Obedience. — Corporal  Punishment. — A  teacher,  within  the 
limits  of  his  jurisdiction  and  responsibility,  may  exact  compliant* 
with  all  reasonable  commands,  and  may,  in  a  kind  and  reasonable 
spirit,  inflict  corporal  punishment  upon  a  pupil  for  disobedience. 

Vanvactorw.  State,  M 

2.  Same. — Reasonableness  of  Punishment. — Judgment  of  Teacher.— The  pun- 
ishment ought  to  be  within  the  bounds  of  moderation  and  appor- 
tioned, to  the  gravity  of  the  offence,  but  when  complaint  is  made,  the 
judgment  of  the  teacher  as  to  what  the  situation  required  should  hare 
weight,  as  in  the  case  of  a  parent  under  similar  circumstances,  and 
the  reasonableness  of  the  punishment  must  be  determined  upon  the 
facts  of  the  particular  case.  ifc 

3.  Same. — Assault  and  Rattery. — Intent—  Burden  of  Proof— In  the  cue  of 
the  chastisement  of  a  pupil,  the  intent  necessary  to  support  a  charge 
of  assault  and  battery  may  be  inferred  from  the  unreasonablenes 
of  the  method  adopted  or  the  excess  of  force  employed,  the  harden  of 
proving  which  rests  upon  the  State.  A 

4.  Same. — Presumptions  in  Teacher's  Favor. — In  such  case,  in  addition  to 
the  general  presumption  of  innocence,  the  teacher,  in  support  of  his 
defence,  has  the  presumption  of  having  done  his  duty.  ^ 

5.  Same. — Object  of  Chastisement. — Causing  Pain  and  Abrasions.— The  legiti- 
mate object  pi  chastisement  is  to  inflict  punishment  by  the  pain 
which  it  causes  as  well  as  by  the  degradation  which  it  implies;  and 
it  does  not  follow  that  a  chastisement  was  cruel  or  excessive  becao« 
pain  was  produced  or  abrasions  of  the  skin  resulted  from  a  swi^a 
used  by  the  teacher.  '*• 

6.  Same. — Determining  Chantcter  of  Chastisement. — When  a  proper  weapon 
has  been  used,  the  character  of  the  chastisement,  with  reference^ 
any  alleged  cruelty  or  excess,  must  be  determined  by  the  nature  of  titf 
offence,  the  age,  physical  and  mental  condition,  as  well  as  the  personal 
attributes,  of  the  pupil,  and  the  deportment  of  the  teacher.         **• 

TELEPHONE. 
1.   Rental.— Violation  of  Statute  Fixing.— Criminal  Law.— One  who,  being 
the  owner  and  operator  of  a  telephone  line,  in  violation  of  the  pro- 
visions of  the  act  of  April  13th,  1885  (Acts  of  1885,  p.  227), chirp* 
and  collects  a  monthly  rental  in  excess  of  three  dollars,  the  raw 
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fixed  by  such  act  for  one  telephone,  is  subject  to  the  penalty  therein 
prescribed  Johnson  v.  State,  143 

2.  Same. — Extra  Charge  for  Non-Subscribers.-- A.  fixed  charge  of  one  dollar 
per  month,  in  excess  of  the  three  dollars  allowed  by  the  statute,  for 
non-subscribers,  which  is  charged  and  collected  whether  the  tele- 
phone is  used  by  non-subscribers  or  not,  and  without  regard  to  the 
number  of  such  persons  who  may  use  it,  is  a  violation  of  the  law.    lb. 

TENANTS  IN  COMMON. 

See  Partition. 

1.  Growing  Crops. — Contract.  —  Partnership.  —  An  agreement  between  a 
renter  of  land  and  another  that  the  latter  shall  have  an  interest  in 
the  former's  portion  of  the  grain  to  be  grown,  if  he  will  help  sow 
and  harvest  the  same,  does  not  create  a  partnership,  but  constitutes 
the  parties  owners  and  tenants  in  common  of  the  grain. 

Sims  v.  Dame,  127 

"2.  Same. — Sale  Without  Consent  of  Co-Tenant. — Conversion. — An  owner  in 
common  can  not  sell  or  otherwise  dispose  of  the  whole  property,  with- 
out authority  from  his  co-tenant;  and  if  he  assumes  to  do  so,  the  pur- 
chaser only  acquires  the  interest  of  his  vendor ;  or  if  he  converts  the 
whole  to  his  own  use.  or  denies  the  right  of  his  co-owner,  he  is  liable. 

lb. 

3.  Equities. — Claims  of  Creditors. — Enforcement. — Creditors  of  one  tenant  in 
common  can  only  enforce  their  claims  against  their  debtor's  interest 
in  the  common  estate  subject  to  all  the  equitable  interests  of  the  other 
tenants  therein.  Peek  v.  Williams,  256 

A.  Same.—&ile  of  Real  Estate.— Parol  Contract.— Statute  of  Frauds.— Sheriff's 
Sale. — Notice. — Where  one  tenant  in  common,  under  a  parol  contract, 
purchases  and  pays  a  valuable  consideration  for  the  interest  of  his 
co-tenant,  and  continues  in  possession  of  the  whole  tract,  making 
lasting  and  valuable  improvements  thereon,  a  purchaser  at  a  sheriff's 
sale,  under  a  judgment  against  the  co-tenant  subsequently  rendered, 
acquires  no  title,  although  no  deed  was  executed  to  the  purchasing 
tenant  until  after  the  judgment  was  rendered,  and  although  the 
purchaser  at  the  sheriff's  sale  had  no  notice  of  the  deed  or  of  the 
rights  of  the  purchasing  tenant,  except  such  as  resulted  from  his  pos- 
session of  the  land.  In  such  case  the  contract  of  sale  is  taken  out  of 
the  statute  of  frauds  and  an  execution  purchaser  is  put  upon  inquiry. 

TENDER. 
See  Chattel  Mortgage,  2 ;  Promissory  Note,  12, 13. 

TORT. 
See  Forcible  Entry ;  Jurisdiction;  Negligence. 

TOWN. 
See  Municipal  Corporation. 

TOWNSHIP. 
See  Drainage,  7 ;  Township  Trustee. 

TOWNSHIP  TRUSTEE. 

See  County  Superintendent  ;  Drainage,  2  to  6. 

1.  Vacancy  in  Office  of. — Power  to  Fill. — County  Commissioners. — Repeal  of 
Statute.— The  act  of  February  15th,  1859  (Acts  of  1859,  p.  220),  vesting 
in  the  board  of  county  commissioners  the  power  to  fill  vacancies  oc- 
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10.  Reversal  of  Judgment. — Evidence  not  in  Record. — If  the  evidence  u  not 
in  the  record,  the  Supreme  Court  will  not  reverse  the  judgment,  if, 
upon  any  supposable  state  of  facts  relevant  to  the  iftue,  the  rulings 
of  the  trial  court  were  right.     Cincinnati,  etc.,  R.  R.  Co.  v.  Qifod,  $> 

11.  Preponderance  of  Evidence. — Reversal  of  Judgment — The  Supreme  Court 
will  not  reverse  a  judgment  merely  because  the  preponderance  of  the 
evidence  seems  to  be  against  it.  Ptmberton  v.  Jotaos,-^ 

12.  Judgment. — Form  of. — Motion  to  Modify. — Pi'actice. — So  objections  to  the 
form  of  a  judgment  will  be  considered  in  the  Supreme  Court  unless 
there  has  been  a  motion  to  modify  addressed  to  the  trial  court. 

Oily  of  Greenfield  v.  Stoi£,artL,5V 

SURETY. 

See  Guardian  and  Ward,  2  to  5 ;  Principal  and  Surety  ;  Proceed- 
ings Supplementary  to  Execution  ;  Promissory  Note,  3. 

SURVEY. 
See  Real  Estate,  Action  to  Recover,  2. 

•        - 

TEACHER  AND  PUPIL. 

1.  Right  to  Exact  Obedience. — Corporal  Punishment — A  teacher,  within  the 
limits  of  his  jurisdiction  and  responsibility,  may  exact  compliance 
with  all  reasonable  commands,  and  may,  in  a  kind  and  reasonable 
spirit,  inflict  corporal  punishment  upon  a  pupil  for  disobedience. 

Vanvactorv.  Statist 

2.  Same. — Reasonableness  of  Punishment — Judgment  of  Teacher.— Tbe  pun- 
ishment ought  to  be  within  the  bounds  of  moderation  and  appor- 
tioned to  the  gravity  of  the  offence,  but  when  complaint  is  made,  the 
judgment  of  the  teacher  as  to  what  the  situation  required  should  )iit* 
weight,  as  in  the  case  of  a  parent  under  similar  circumstances,  and 
the  reasonableness  of  the  punishment  must  be  determined  upon  ibe 
facts  of  the  particular  case.  ifc 

3.  Same. — Assault  and  Battery. — Intent. — Burden  of  Proof.— In  the  case  of 
the  chastisement  of  a  pupil,  the  intent  necessary  to  support  t  charge 
of  assault  and  battery  may  be  inferred  from  the  unreasonablenefc 
of  the  method  adopted  or  the  excess  of  force  employed,  the  burden  of 
proving  which  rests  upon  the  State.  & 

4.  Same. — Presumptions  in  Teacher's  Favor. — In  such  case,  in  addition  to 
the  general  presumption  of  innocence,  the  teacher,  in  support  of  his 
defence,  has  the  presumption  of  having  done  his  duty.  & 

5.  Same. — Object  of  Chastisement. — Causing  Pain  and  Abrasions.— The  legiti- 
mate object  of  chastisement  is  to  inflict  punishment  by  the  pita 
which  it  causes  as  well  as  by  the  degradation  which  it  implies;  and 
it  does  not  follow  that  a  chastisement  was  cruel  or  excessive  because 
pain  was  produced  or  abrasions  of  the  skin  resulted  from  a  switch 
used  by  the  teacher.  ^ 

•6.  Same. — Determining  Character  of  Chastisement — When  a  proper  weapon 
has  been  used,  the  character  of  the  chastisement,  with  reference  to 
any  alleged  cruelty  or  excess,  must  be  determined  by  the  nature  of  the 
offence,  the  age,  physical  and  mental  condition,  as  well  as  the  personal 
attributes,  of  the  pupil,  and  the  deportment  of  the  teacher.  '*■ 

TELEPHONE. 
1.   Rental. —  Violation  of  Statute  Fixing. — Criminal  Law.— One  who,  being 
the  owner  and  operator  of  a  telephone  line,  in  violation  of  the  pro- 
visions of  the  act  of  April  13th,  1885  (Acts  of  1885,  p,  227),  charge 
and  collects  a  monthly  rental  in  excess  of  three  dollars,  the  riK 
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fixed  by  such  act  for  one  telephone,  is  subject  to  the  penalty  therein 
prescribed  Johnson  v.  Slate,  143 

"2.  Same.— Extra  Charge  for  Non-Subscribers.— A.  fixed  charge  of  one  dollar 
per  month,  in  excess  of  the  three  dollars  allowed  by  the  statute,  for 
non-subscribers,  which  is  charged  and  collected  whether  the  tele- 
phone is  used  by  non-subscribers  or  not,  and  without  regard  to  the 
number  of  such  persons  who  may  use  it,  is  a  violation  of  the  law.    lb. 

TENANTS  IN  COMMON. 

See  Partition. 

1.  Growing  Crops. — Contract.  —  Partnership.  —  An  agreement  between  a 
renter  of  land  and  another  that  the  latter  shall  have  an  interest  in 
the  former's  portion  of  the  grain  to  be  grown,  if  he  will  help  sow 
and  harvest  the  same,  does  hot  create  a  partnership,  but  constitutes 
the  parties  owners  and  tenants  in  common  of  the  grain. 

Sims  v.  Dame,  127 

"2.  Same. — SaU  Without  Consent  of  Co-Tenant.— Conversion. — An  owner  in 
common  can  not  sell  or  otherwise  dispose  of  the  whole  property,  with- 
out authority  from  his  co-tenant ;  and  if  he  assumes  to  do  so,  the  pur- 
chaser only  acquires  the  interest  of  his  vendor ;  or  if  he  converts  the 
whole  to  his  own  use,  or  denies  the  right  of  his  co-owner,  he  is  liable. 

lb. 

S.  Equities. — Claims  of  Creditors. — Enforcement. — Creditors  of  one  tenant  in 
common  can  only  enforce  their  claims  against  their  debtor's  interest 
in  the  common  estate  subject  to  all  the  equitable  interests  of  the  other 
tenants  therein.  Peck  v.  Williams,  256 

A.  Same.— Sale  of  Real  Estate.— Parol  Contract.— Statute  of  Frauds.— Sheriff's 
Sale. — notice. — Where  one  tenant  in  common,  under  a  parol  contract, 
purchases  and  pays  a  valuable  consideration  for  the  interest  of  his 
co-tenant,  and  continues  in  possession  of  the  whole  tract,  making 
lasting  and  valuable  improvements  thereon,  a  purchaser  at  a  sheriff's 
sale,  under  a  judgment  against  the  co-tenant  subsequently  rendered, 
acquires  no  title,  although  no  deed  was  executed  to  the  purchasing 
tenant  until  after  the  judgment  was  rendered,  and  although  the 
purchaser  at  the  sheriff's  sale  had  no  notice  of  the  deed  or  of  the 
rights  of  the  purchasing  tenant,  except  such  as  resulted  from  his  pos- 
session of  the  land.  In  such  case  the  contract  of  sale  is  taken  out  of 
the  statute  of  frauds  and  an  execution  purchaser  is  put  upon  inquiry. 

TENDER. 
See  Chattel  Mortgage,  2 ;  Promissory  Note,  12, 13. 

TORT. 
See  Forcible  Entry  ;  Jurisdiction  ;  Negligence. 

TOWN. 
See  Municipal  Corporation. 

TOWNSHIP. 
See  Drainage,  7 ;  Township  Trustee. 

TOWNSHIP  TRUSTER 

See  County  Superintendent  ;  Drainage,  2  to  6. 

1.  Vacancy  in  Office  of. — Power  to  Fill. — County  Commissioners. — Repeal  of 
Statute.— The  act  of  February  15th,  1859  (Acts  of  1859,  p.  220),  vesting 
in  the  board  of  county  commissioners  the  power  to  fill  vacancies  oc- 

Vol.  113.— 41 


642  INDEX. 

curring  in  the  office  of  township  trustee  during  a  regular  session  oi 
the  board,  has  not  been  repealed.  Cooper  v.  ftote,  a.  ruL,  70 

2.  Action  on  Bond  of. — Proper  Relator. — Either  the  township  itself  or  iu 
trustee  is  a  proper  relator  in  an  action  upon  the  bond  of  a  previous 
defaulting  trustee.  Sections  5990  and  253,  K.  S.  1881.  Hawthorn  v. 
State,  ex  reL,  48  Ind.  464,  overruled.  Stale,  ex  ret,  v.  Wilson,  501 

TRESPASS. 
See  Forcible  Entry  ;  Railroad,  3,  5,  6,  9, 15. 

TRIAL. 
See  New  Trial  ;  Practice,  2. 

TRIAL  BY  JURY. 
See  Elections,  1. 

TRUST  AND  TRUSTEE. 
See  Cemetery  ;  Chattel  Mortgage,  6 ;  Will,  3,  4. 

1.  Parol. — Real  Estate. — An  express  trust  in  real  estate  can  not  be  cre- 
ated by  parol.  Thomas  v.  Merry,  83 

2.  Same. — Personal  Property. — Consideration. — Equitable  Obligation.— A  trust 
in  personal  property  or  money  may  be  created  by  parol,  and  while  a 

Earol  agreement  by  a  grantee  to  whom  lands  have  been  conveyed,  to 
old  the  same  in  trust  for  his  grantor,  is  void,  yet  the  equitable  obli- 
gation arising  therefrom  will  constitute  a  sufficient  consideration  to 
sustain  the  grantee's  subsequent  agreement  to  hold  the  proceeds  of 
the  sale  of  such  lands  in  trust  for  the  grantor.  lb. 

3.  Statute  of  Limitations. — Disavowal  of  by  Trustee. —  Cestui  Que  Trust— Time 
begins  to  run  against  a  trust  only  from  the  time  when  it  is  openly 
disavowed  by  the  trustee,  who  insists  upon  an  adverse  right  and  inter- 
est, which  are  fully  and  unequivocally  made  known  to  the  cestui  ?w 
trust.  U. 

TRUSTEES  OF  BENEVOLENT  INSTITUTIONS. 

See  Office  and  Officer. 

TURNPIKE. 
See  Gravel  Road. 

ULTRA  VIRES. 
See  Contract,  10. 

VARIANCE. 
See  Intoxicating  Liquor,  4. 

VENDOR  AND  PURCHASER. 

See  Fraudulent  Conveyance;  Guardian  and  Ward,  1  to  3;  Hus- 
band and  Wife;  Judgment,  17;  Promissory  Note,  14;  Beal 
Estate  ;  Vendor's  Lien. 

1 .  Notice. — Recorded  Instrument. — Real  Estate. — Encumbrance. — A  purchaser 
of  real  estate  is  charged  with  constructive  notice  of  the  facts  shown 
by  the  record  of  the  deed  or  deeds  under  which  his  grantor  claimed 
title;  and  where  it  is  shown  by  the  record  of  any  such  deed  that 
such  grantor  agreed  to  assume  and  pay  off  a  mortgage  encumbrance 
on  the  land,  he  is  put  upon  inquiry  thereby  as  to  the  condition  of 
such  mortgage.  Smith  v.  Lowy?  & 

2.  Same. — Mortgage. — Entry  of  Satisfaction. — In  such  case,  however,  where 
the  record  of  the  mortgage  referred  to  in  the  deed  shows  that  the 
same  has  been  paid,  and  properly  and  legally  released  by  an  entry 
of  satisfaction  on  the  margin  thereof,  made  by  the  mortgagee,  the 
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purchaser  has  a  right  to  rely  upon  such  entry  as  a  complete  discharge 
of  the  mortgage  debt.  lb. 

3.  Assumption  of  Encumbrance  by  Grantee. — Mortgage. — Equitable  Assignment 
of. — Satisfaction. — Remedy. — Innocent  Purchaser. — A  mortgagor  of  real 
estate,  who  sells  the  same  and  in  his  conveyance  thereof  provides 
that  his  grantee  shall  assume  and  pay  a  part  of  the  mortgage  debt, 
and  who,  on  default  of  his  grantee,  is  compelled  to  pay  the  whole  of 
such  debt,  can  only  become  the  equitable  assignee  of  his  mortgagee  by 

Srocuring  from  the  latter  a  proper  assignment  of  so  much  of  the 
ebt  as  his  grantee  was  bound  to  pay,  and  if  he  fails  so  to  do,  but 
procures  a  satisfaction  and  discharge  of  the  whole  of  the  same,  he  is 
without  remedy,  as  against  a  subsequent  purchaser  of  the  land  who 
has  no  actual  notice.  lb. 

VENDOR'S  LIEN. 

1.  Innocent  Purchaser. — A  vendor's  lien,  having  attached,  can  only" bo 
defeated  by  the  voluntary  act  of  the  holder,  unless  the  rights  of  inno- 
cent purchasers  intervene.  Yetter  v.  Fitts,  $4 

2.  Same. — Judgment  for  Part  of  Purchase- Money. — Judicial  Sale. — Purchaser 
with  Notice. — Priority  of  Claim*.— A  sale  to/satisfy  a  judgment  in  favor 
of  the  assignee  of  a  part  of  the  purchase-money  debt,  the  grantor  not 
being  a  party,  will  not,  in  the  absence  of  an  estoppel,  defeat  the  lien 
of  the  latter  as  against  a  purchaser  with  notice,  but  the  rights  of  the 
purchaser  take  precedence  of  the  lien.  26. 

3.  Grantee  with  Notice.  — Volunteer. — Where  one  buys  land  and  refuses  to 
pay  for  it,  equity  awards  his  vendor  a  lien,  which  will  be  kept  alive 
for  his  protection,  as  against  a  subsequent  grantee  with  notice,  or  one 
who  is  a  mere  volunteer  without  notice.  Strohm  v.  Good,  93 

4.  Same. — Assumption  of  Mortgage  by  Vendee. — Contract. — Notice. — G.  sold 
to  S.  a  tract  of  land,  the  latter  agreeing  to  pay  off  an  existing  mort- 
gage upon  that  and  other  lands  of  the  vendor  as  a  part  6f  the  consid- 
eration, he  to  receive  a  deed  when  one-half  of  such  mortgage  debt  was 
paid.  Subsequently,  G.  desiring  the  encumbrance  removed  from  her 
other  lands,  the  parties  agreed  orally  that  she  should  pay  the  mort- 
gage debt,  and  that  when  the  first  of  the  notes  evidencing  it  became 
due,  and  upon  the  delivery  of  his  deed,  S.  would  repay  to  her  one- 
half  of  such  debt,  and  execute  a  mortgage  for  the  remainder  upon 
the  land  conveyed  to  him.  The  deed,  at  S.'s  request,  was  executed 
to  his  wife,  who  had  full  knowledge  of  the  contract,  after  which  he  re- 

Sudiated  his  promise,  and  refused  to  pay  one-half  of  the  mortgage 
ebt,  and  to  execute  a  mortgage  for  the  remainder. 
Held,  that  G.  has  a  valid  vendor's  lien  on  the  real  estate  for  the  full 
amount  of  the  mortgage  debt  paid  by  her.  16. 

VERDICT. 
See  Railroad,  16 ;  Supreme  Court,  1,  2,  7,  8. 

1.  Interrogatories. — Presumptions. — No  presumptions  will  be  indulged  in 
aid  of  answers  to  interrogatories,  but  reasonable  intendments  will  be 
made  in  favor  of  the  general  verdict,  and,  unless  there  is  an  irrecon- 
cilable conflict,  judgment  must  go  upon  the  latter. 

Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  460 

2.  Special. — Form.— Discretion  of  Trial  Court.  —Counsel  may  prepare  and 
ask  to  have  submitted  to  the  jury  such  forms  of  a  special  verdict 
as  in  their  judgment  the  evidence  justifies  the  jury  in  returning;  yet 
the  degree  of  supervision  which  the  trial  court  may  exercise  in  such 
matters  is  left  largely  to  its  discretion. 

Louisville,  etc.,  R.  W.  Go.  v.  Flanagan,  4&8 

3.  Same. — Harmless  Error.— A  party  who  is  not  harmed  by  the  refusal  of 


644  INDEX. 

the  trial  court  to  strike  out  parts  of  a  special  verdict,  on  the  ground 
that  they  embrace  nothing  more  than  conclusions  of  law,  can  not 
predicate  available  error  on  such  ruling.  lh. 

4.  General  Verdict  Not  Controlled  by  Anmoers  to  Inteawgatories.—Prartitt.— 
The  answers  of  a  jury  to  interrogatories  will  not  prevail  against  or 
control  the  general  verdict  unless  they  are  irreconcilable  with  it. 

City  of  Greenfield  v.  Stale,  ez  reL,  &7 

VOLUNTARY  ASSIGNMENT. 
See  Husband  and  Wife,  2,  3. 

VOTER,  QUALIFICATIONS  OF. 
See  Elections. 

WAIVER. 

See  Criminal  Law,  5:  Drainage,  1;  Insurance,  2;  New  Tun*  5; 

Pleading,  7 ;  Receiver. 

WARRANTY. 
See  Life  Insurance;  Promissory  Note,  2. 

WEAK-MINDEDNESS. 
See  Criminal  Law,  15. 

WIDOW. 
See  Decedents'  Estates,  1,  2 ;  Will. 

WILL. 

1.  Personal  Property. — Bequest  Without  Limitation. — Where  a  bequest  of 
personal  property,  without  limitation  to  life  or  particular  use.  is 
made,  ana  is  accompanied  by  an  absolute  power  of  disposition,  the 
first  taker  takes  the  whole  interest.  FuUenwider  v.  Walton,  IS 

2.  Same. — Recommendations  of  Testator. — Construction. — Administrator— I n- 
der  a  provision  in  a  will  by  which  all  the  personal  property  of  the 
testator  is  bequeathed  to  his  widow  "  to  have  and  enjoy  the  same  as 
she  may  choose,  and  to  dispose  of  the  same  in  such  manner  as  she 
may  desire,"  followed  by  a  request  contained  in  such  will  that  all  of 
such  property  not  disposed  of  at  the  time  of  her  death  be  given  to 
certain  named  grandchildren,  the  widow  takes  the  whole  interest  in 
such  property,  and  at  her  death  it  vests  in  her  administrator  as  part 
of  the  assets  of  her  estate.  & 

3.  Trust.— Bents  and  Profits.—  Widow.— Education  of  Children.— Extcvtw*.- 
Levy  and  Sale. — Injunction. — A  testator  gave  to  his  wife  the  use  of  all 
his  real  estate,  until  his  youngest  chfld  should  become  twenty-one 
years  of  age,  for  the  purpose  of  rearing  and  educating  his  children. 
When  the  youngest  child  should  become  twenty-one  years  old,  the 
land  was  to  be  divided  between  the  widow  and  children  as  the  la* 
would  cast  it.    The  widow  elected  to  take  under  the  will. 

Held,  that,  for  the  purposes  stated  in  the  will,  the  widow  took  the  rente 
and  profits  of  the  land  as  trustee,  and,  during  the  minority  of  the 
children,  such  rents  and  profits  are  not  subject  to  levy  and  sale  on  an 
ordinary  execution  against  her,  and  injunction  will  lie. 

Anderson  v.  Grid,  & 

4.  Same.— Creation  of  Trust.— Technical  Words.— Intention  of  Tcstator.-lt  » 
not  necessary  that  technical  language  should  be  used  to  create  a  trust, 
but  the  intention  of  the  testator,  if  apparent,  will  be  carried  into 
effect  in  all  proper  cases  by  declaring  the  donee  or  first  taker  to  be  a 
trustee  for  those  whom  the  testator  intended  to  benefit.  *•• 
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5.  Construction. — Life  Estate. — Power  of  Disposition. —  Vested  Remainder. — 
Taking  Per  Stirpes.  —A  testator  devised  all  his  property  to  his  wife  for 
life,  directing  that  at  her  death  what  remained  of  his  estate,  in  her 
hands,  should  he  equally  divided  among  his  children  then  living 
and  the  descendants  of  such  as  might  be  dead,  share  and  share  alike, 
taking  into  consideration  all  advancements,  whether  made  by  him- 
self or  wife.  If  it  should  be  necessary  in  order  to  pay  debts  or  to 
make  advancements,  the  wife,  who  was  named  as  executrix,  was 
empowered  to  sell  all  or  any  part  of  the  property,  upon  such  terms 
as  she  should  think  proper. 
Held,  that  the  will  devises  to  the  wife  an  estate  for  life,  with  a  specific 

Sower  of  disposition,  and  gives  to  the  testator's  children  living  at  her 
eath,  and  the  descendants  of  such  as  were  then  dead,  a  vested  remain- 
der, and  that  the  latter  take  per  stirpes  and  not  per  capita. 

Wood  v.  Robertson,  32$ 

WITNESS. 

See  Evidence  ;  Municipal  Corporation,  3, 4. 

Oross-Examination. — Practice. — A  party  who  introduces  a  witness  and  ex- 
amines him  upon  a  given  subject,  can  not  successfully  object  to  a 
cross-examination  on  that  subject  because  a  question  asked  on  direct 
examination  was  not  answered.  Pcdigo  v.  Grimes,  Uft 

WORDS  AND  PHRASES. 
See  Office  and  Officer,  4 ;  Pleading,  10 ;  Principal  and  Surety,  4. 
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the  trial  court  to  strike  out  parts  of  a  special  verdict,  on  the  ground 
that  they  embrace  nothing  more  than  conclusions  of  law,  can  not 
predicate  available  error  on  such  ruling.  lb 

4.  General  Verdict  Not  Controlled  by  Answers  to  Interrogatories— Pradiet.- 
The.  answers  of  a  jury  to  interrogatories  will  not  prevail  against  or 
control  the  general  verdict  unless  they  are  irreconcilable  with  it. 

City  of  Greenfield  v.  Stale,  artL,tt 


tf7 


VOLUNTARY  ASSIGNMENT. 
See  Husband  and  Wipe,  2,  3. 

VOTER,  QUALIFICATIONS  OF. 
See  Elections. 

WAIVER. 
8ee  Chimin al  Law,  5;  Drainage,  1 ;  Insurance,  2;  New  Trial,  5; 

Pleading,  7 ;  Receiver. 

WARRANTY. 
See  Life  Insurance;  Promissory  Note,  2. 

WEAK-MINDEDNESS. 
See  Criminal  Law,  15. 

WIDOW. 
See  Decedents1  Estates,  1,  2 ;  Will. 

WILL. 

1.  Personal  Property. — Bequest  Without  Limitation. — Where  a  bequest  of 
personal  property,  without  limitation  to  life  or  particular  use,  is 
made,  and  is  accompanied  by  an  absolute  power  of  disposition,  the 
first  taker  takes  the  whole  interest.  Fullenwider  v.  Watson,  IS 

2.  Same. — Recommendations  of  Testator. — Construction. — Administrator.— in- 
der  a  provision  in  a  will  by  which  all  the  personal  property  of  the 
testator  is  bequeathed  to  his  widow  "  to  have  and  enjoy  the  same  as 
she  may  choose,  and  to  dispose  of  the  same  in  such  manner  as  she 
may  desire,"  followed  by  a  request  contained  in  such  will  that  all  of 
such  property  not  disposed  of  at  the  time  of  her  death  be  given  to 
certain  named  grandchildren,  the  widow  takes  the  whole  interest  in 
such  property,  and  at  her  death  it  vests  in  her  administrator  as  part 
of  the  assets  of  her  estate.  ^ 

3.  Trust.— Bents  and  Profits.—  Widow.— Education  of  Children.— Executm.- 
Levy  and  Sale. — Injunction. — A  testator  gave  to  his  wife  the  use  of  all 
his  real  estate,  until  his  youngest  child  should  become  twenty-one 
years  of  age,  for  the  purpose  of  rearing  and  educating  his  children. 
When  the  youngest  child  should  become  twenty-one  years  old,  the 
land  was  to  be  divided  between  the  widow  and  "children  as  the  law 
would  cast  it.    The  widow  elected  to  take  under  the  will. 

Held,  that,  for  the  purposes  stated  in  the  will,  the  widow  took  the  rente 
and  profits  of  the  land  as  trustee,  and,  during  the  minority  of  the 
children,  such  rents  and  profits  are  not  subject  to  levy  and  sale  on  an 
ordinary  execution  against  her,  and  injunction  will  lie. 

Anderson  v.  Grid,  M 

4.  Same.— Creation  of  Ti-ust— Technical  Words.— Intention  of  Testator.— U  i* 
not  necessary  that  technical  language  should  be  used  to  create  a  trust 
but  the  intention  of  the  testator,  if  apparent,  will  be  carried  into 
effect  in  all  proper  cases  by  declaring  the  donee  or  first  taker  to  be  a 
trustee  for  those  whom  the  testator  intended  to  benefit.  & 
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5.  Construction. — Life  Estate, — Power  of  Disposition. —  Vested  Remainder. — 
Taking  Per  Stirpes.  —A  testator  devised  all  his  property  to  his  wife  for 
life,  directing  that  at  her  death  what  remained  of  his  estate,  in  her 
hands,  should  be  equally  divided  among  his  children  then  living 
and  the  descendants  of  such  as  might  be  dead,  share  and  share  alike, 
taking  into  consideration  all  advancements,  whether  made  by  him- 
self or  wife.  If  it  should  be  necessary  in  order  to  pay  debts  or  to 
make  advancements,  the  wife,  who  was  named  as  executrix,  was 
empowered  to  sell  all  or  any  part  of  the  property,  upon  such  terms 
as  she  should  think  proper. 
Held,  that  the  will  devises  to  the  wife  an  estate  for  life,  with  a  specific 
power  of  disposition,  and  gives  to  the  testator's  children  living  at  her 
death,  and  the  descendants  of  such  as  were  then  dead,  a  vested  remain- 
der, and  that  the  latter  take  per  stirpes  and  not  per  capita. 

Wood  v.  Robertson,  StS 

WITNESS. 

See  Evidence  ;  Municipal  Corporation,  3, 4. 

Oross-Examination. — Practice. — A  party  who  introduces  a  witness  and  ex- 
amines him  upon  a  given  subject,  can  not  successfully  object  to  a 
cross-examination  on  that  subject  because  a  question  asked  on  direct 
examination  was  not  answered.  Pedigo  v.  Grimes,  14& 

WORDS  AND  PHRASES. 
See  Office  and  Officer,  4 ;  Pleading,  10 ;  Principal  and  Surety,  4. 
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